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NEW  YOEK. 

THE  PEOPLE  a.  CAMPBELL. 

Supreme  Court,  First  District;  General  Term,  March,  1864. 

KEMEDIAL  STATUTE. — CONSTRUCTION. — NEW  YORK  DISTRICT 
COURT. — EXCUSING  DEFAULT. 

The  statute  (Laws  of  1862,  ch.  483,  §  16)  which  empowers  a  justice  of  a  New 
York  District  Court  to  open  and  set  aside  any  default  made  in  an  action  tried 
before  or  by  him,  and  to  award  costs  thereon,  is  remedial,  and  should  be  liber- 
ally construed. 

Where  a  default  was  taken  in  a  New  York  District  Court,  on  a  trial  before  V.,  a 
justice  officiating  in  the  absence  of  D.,  the  local  justice, — Held,  that  the  latter 
had  power  to  open  and  excuse  the  default. 

Appeal  from  an  order  refusing  a  peremptory  mandamus. 

An  alternative  writ  of  mandamus  was  obtained  directed  to 
Andrew  J.  Campbell,  clerk  of  the  Third  District  Court  in  the 
city  of  New  York,  requiring  him  to  issue  execution  upon  a 
judgment  recovered  by  default  in  that  court.  On  the  day  of 
the  recovery  of  the  judgment,  the  justice  of  the  Fifth  District 
Court  was  sitting  in  the  Third  District  in  the  absence  of  the 
local  justice.  Subsequently,  by  order  of  the  local  justice,  the 
judgment  was  opened  and  the  default  excused.  The  plaintiff 
in  the  action  applied  to  the  clerk  of  the  court  for  an  execution 
upon  his  judgment,  and,  on  the  refusal  of  that  officer,  took  the 
present  proceeding.  The  court  below  denied  the  relator's  mo- 
tion, and  the  present  appeal  was  taken. 
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The  People  a.  Campbell. 


Joseph  Lux,  for  the  appellant. 

William  C.  Carpenter,  for  the  respondent. 

BY  THE  COURT. — CLERKE,  J. — The  statute  of  1862  (Laws  of 
1862,  975),  is  emphatically  a  remedial  statute.  It  gives  a 
Justice  of  the  District  Courts,  in  the  city  of  New  York,  author- 
ity, "  upon  motion  before  him,  to  open  and  set  aside  any  default 
made  in  any  action  tried  before  or  by  him."  These  are  the 
words.  This  power  no  justice  of  the  peace  before  possessed  ; 
so  that,  whatever  may  have  been  the  circumstances  under 
which  the  default  was  taken,  the  party  suffering  by  the  default 
was  without  remedy.  He  may  have  been  taken  sick,  or  as- 
saulted, or  hindered  by  a  long  procession,  or  any  other  crowd 
in  the  street,  on  his  way  to  the  court-room  ;  still  he  was  with- 
out remedy.  This  act  now  gives  the  remedy.  No  rule  is  more 
familiar,  than  that  a  remedial  statute  ought  to  be  construed 
liberally.  "  Such  construction,"  say  the  books,  "  ought  to  be 
put  upon  a  remedial  statute,  as  will  tend  to  suppress  the  mis- 
chief intended  to  be  remedied,  and  give  life  and  strength  to  the 
remedy  according  to  the  true  intent  of  the  makers  of  the  law  ;" 
and  for  this  purpose,  even  the  enacting  words  may  be  extended 
beyond  their  natural  import  and  effect,  and  even  contrary  to 
the  letter,  in  order  to  include  cases  within  the  same  mischief. 
(See  cases  cited  in  9  Bac.  Air.,  246,  251,  tit.  Stat,  Phil,  ed., 
1861.)  We  must  also  have  regard  to  the  maxim,  "  qui  hceret 
in  litera,  hayret  in  cortice" 

It  certainly  would  not  be  in  conformity  with  these  rules,  to 
say  that  because  the  act  under  consideration  states  that  the  jus- 
tice before  whom  the  cause  was  tried  may  open  the  default,  that, 
when  a  cause  is  tried  before  a  justice  of  another  district  in  the 
city,  who  takes  the  place  of  the  permanent  justice  of  the  court, 
in  consequence  of  the  illness  of  the  latter,  or  some  other  tem- 
porary cause,  that  the  latter  shall  not  have  power  to  open  the 
default.  So  far  from  being  a  liberal,  this  would  be  a  most 
illiberal  construction. 

The  order,  denying  the  peremptory  writ  of  mandamus, 
should  be  affirmed,  with  costs. 

LEONARD  and  SUTHERLAND,  JJ.,  concurred. 
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Frost  a.  Quackenbush. 


FROST  a.  QUACKENBUSH. 
Supreme  Court,  First  District  •    General  Term,  March,  1864. 

ESTOPPEL. — LACHES. — LIEN  OF  JUDGMENT. — PURCHASES  AT 
EXECUTION  SALE. — SURPLUS  MONEYS. 

The  owner  of  land  incurabered  by  a  judgment,  who  has  suffered  another  to  ac- 
quire title  to  it  by  a  purchase  at  sheriffs  sale  on  execution,  which  he  might 
have  restrained  by  virtue  of  an  equity  superior  to  the  lien  of  the  judgment,  is 
not  at  liberty  to  assert  his  title  against  the  purchaser,  where  the  effect  of  such 
action  would  be  to  throw  upon  the  latter  the  loss  of  the  purchase-money. 

Thus,  where  S.  purchased  land  against  which  V.  had  a  judgment-lien,  and  V.  re- 
leased other  property  of  the  debtor  amply  sufficient  to  satisfy  the  judgment, 
under  circumstances  which  would  have  entitled  S.  to  maintain  an  action  to  re- 
move the  judgment-lien  from  his  laud: — Held,  that  S.  could  not  assert  such 
equitable  defence  or  title  against  K.,  who,  with  notice  of  the  facts,  had  pur- 
chased the  land  at  sheriff's  sale  on  execution. 

This  ruling  applied  where  the  question  arose  upon  the  conflicting  claims  of  S. 
and  K.  to  the  surplus  moneys  arising  under  the  foreclosure  of  a  prior  mortgage 
upon  the  premises. 

Appeal  from  an  order  confirming  referee's  report,  and  direct- 
ing distribution  of  surplus  moneys. 

The  surplus  in  controversy  remained  after  a  sale  in  fore- 
closure of  property  in  8th-avenue,  New  York,  in  an  action  by 
Charles  IT.  Frost  against  Andrew  Quackenbush,  Valentine 
Koon,  Thomas  Southard,  and  others.  Robert  Gil  more,  the 
mortgagee,  in  December,  1854,  confessed  a  judgment  to  John 
Van  Wagner  for  $1,475;  at  this  time  Gilmore  was  the  owner 
of  the  equity  of  redemption  in  the  property  affected  by  this 
action,  and  also  of  a  valuable  equity  of  redemption  in  property 
in  the  9th-avenue,  New  York  city.  In  May,  1855,  Gilmore 
mortgaged  the  premises  affected  by  the  mortgage  foreclosed  in 
this  action,  to  one  George  W.  Platt.  for  $700 :  this  mortgage 
was  foreclosed  by  Platt,  in  1856,  by  an  action  ;  Van  Wagner 
and  Southard  were  parties  defendant,  and  the  premises  were  sold 
to  Southard  at  $2,150.  At  the  sale,  it  was  officially  announced 
that  the  property  was  sold  subject  only  to  a  mortgage  to  one 
Myers,  and  the  Quackenbush  mortgage,  now  in  suit.  Van  Wag- 
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ner  was  present  and  bid,  making  no  mention  of  his  judgment.  In 
March,  1857, Yan  Wagner  released  the  9th-avenue  property  from 
the  lien  of  his  judgment  against  Gilmore.  In  June,  1857,  South- 
ard being  in  actual  possession  of  the  premises  which  he  had 
bought  under  the  Platt  foreclosure,  the  premises  were  sold  by 
the  sheriff  under  an  execution  on  the  judgment  in  Wagner  a.  Gil- 
more,  to  Valentine  Koon.  Koon  received  the  sheriff's  deed  for 
the  property,  in  September,  1858.  In  September,  1858,  Frost, 
the  present  plaintiff,  who  had  acquired  the  Quackenbush  mort- 
gage, brought  the  present  foreclosure  :  from  the  sale,  remained 
a  surplus  of  $2,191.86,  claimed  by  Southard  and  also  by  Koon. 
Proceedings  to  procure  the  distribution  of  the  surplus  moneys 
were  commenced,  and  the  referee  reported  in  favor  of  Southard, 
on  the  ground  that  Yan  Wagner's  judgment  was  invalid  :  this 
report  was  set  aside  by  the  general  term.  The  referee  on  the 
second  hearing  awarded  the  surplus  to  Koon,  and  this  report 
having  been  confirmed,  Southard's  executors  appealed. 

Thomas  Nelson,  for  the  appellants. — I.  Koon  has  no  more 
rights  than  Yan  Wagner  would  have,  had  he  not  caused  sale 
to  be  had  under  his  execution,  &c.  Southard  was  in  pos- 
session, which  was  of  itself  notice  to  Koon.  (Gouverneur  a. 
Lynch,  2  Paige  Ch.,  300 ;  Grimshaw  a.  Coster,  3  Ib.,  421 ; 
Tuttle  a.  Jackson,  6  Wend.,  213-225 ;  Brice  a.  Brice,  5  Earl., 
534-,  547;  Wright  a.  Douglass,  10  Ib.,  99,  106,  107;  Troop  a. 
Iluiibut,  10  Ib.,  534.)  The  case  shows  knowledge  by  Koon  of 
Southard's  title,  and  the  referee  has  so  found. 

II.  The  judgment  in  the  Platt  foreclosure  was  a  bar  to  Yan 
Wagner  and  all  persons  claiming  under  him.     (Jackson  a.  Hoff- 
man, 9  Cow.,  272;   Depuyster  a.  llildreth,  2  Barb.  Oh.,  112; 
Ilolden  a.  Sackett,  12  Abbotts'  Pr.,  475;  Blakely  a.  Calder,  15 
N.  T.,  618.) 

III.  Yan  Wagner's  standing  by  and  suffering  the  property 
to  be  sold  at  the  Exchange  without  disclosing  his  lien,  estops 
him  and  those  under  him  from  setting  up  the  lien  or  any  claim 
founded  on  it.     (Wendell  a.  Yan  Rensselaer,  1  Johns.  Ch.,  354 ; 
Storms  a.  Baker,  6  Ib.,  166 ;  Thompson  a.  Blanchard,  4  N.  Y. 
(4  Comst.},  303 ;   Brewster  a.  Baker,  16  Barb.,  613 ;  Cheeney 
a.  Arnold,  18  Ib.,  440 ;  Hibbard  a.  Stewart,  1  Hill,  207 ;  Yan 
Rensselaer  a.  Kearny,  11  How.,  215.) 
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IV.  The  judgment  confessed  by  Gilmore  to  Van  Wagner, 
was  void.     It  did  not  comply  with  the  statute,  and  was  there- 
fore entered  without  legal  authority. 

V.  It  was  Van  Wagner's  duty  to  have  collected  this  judg- 
ment out  of  the  9th-avenue  property,  which  was  sufficient  to 
have  discharged  the  claims  upon  it,  including  the  judgment, 
while  the  8th-avenue  property  was   insufficient  to  discharge 
the  liens  upon  it,  excluding  the  judgment.     By  Van  Wagner's 
release  of  the    9th-avenue   property,  he  discharged  this  8th- 
avenue  property  from  the  judgment  lien.      (Guion  a.  Knapp, 
6  Paige,  35 ;   Stuyvesant  a.  Hall,  2  Barb.  Ch.,  155 ;   Lafarge 
Insurance  Co.  a.  Bill,  22  Barb.,  55-63 ;   Howard  Insurance 
Co.  a.  Halsey,  4  Sand/.,  565,  571 ;  Ingalls  a.  Morgan,  10  N.  T. 
(6  Seld.),  179 ;  Leading  Cases  in  Equity,  vol.  2,  271.) 

VI.  These  questions  are  all  determinable  on  a  reference,  such 
as  was  had  in  this  case.     (Sweet  a.  Jacox,  6  Paige,  355,  363 ; 
Delavan  a.  Evertson,  1  Ib.,  181 ;   White  a.  Carpenter,  2  Ib., 
217 ;  Arnold  a.  Patrick,  2  Ib.,  310.) 

George  Bowman  and  Marshall  8.  Bidwell,  for  the  respond- 
ent.— The  objection  that  Van  Wagner  had  equitably  discharged 
the  lien  of  the  judgment  on  the  property  in  question,  to  a 
greater  or  less  extent,  by  giving  a  release  of  other  property, 
is  not  available.  1.  If  the  facts  warranted  such  a  claim,  it 
was  matter  for  a  suit  in  equity  to  obtain  the  discharge  of  the 
property  from  the  lien  of  such  judgment.  Such  matters  were 
not  within  the  scope  of  the  order  of  reference.  The  judgment 
could  not  be  attacked  in  this  collateral  way  as  against  the  pur- 
chaser at  sheriff's  sale  under  such  judgment.  Claims,  however 
equitable,  which  require  adjudication,  cannot  be  taken  into 
consideration  by  the  referee  under  this  common  order  of  refer- 
ence. (King  a.  West,  10  How.  Pr.,  333.  See  also  Norris  a. 
Denton,  30  Barb.,  118;  Frank  a.  Morrison,  13  Abbotfs  Pr., 
86  ;  Shelden  a.  Stryker,  34  Barb.,  122  ;  Candee  a.  Lord,  2  N. 
Y.  (2  Comst.},  275  ;  Chappel  a.  Chappel,  12  N.  Y.  (2  JBTern.% 
211.)  2.  Besides,  it  is  not  and  cannot  be  disputed,  that  some- 
thing was  owing  on  the  judgment  at  the  time  of  the  sheriff's 
sale.  This  (as  the  referee  finds)  will  justify  the  sheriff  and  pro- 
tect the  purchaser.  (Jackson  a.  Cadmel,  1  Coio.,  622-644. 
Woodcock  a.  Bennett,  1  Ib.,  622 ;  Jackson  a.  Bartlett,  8  Johns., 
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365,  366 ;  Sherley  a.  "Wright,  1  Salk.,  273  ;  Jackson  a.  Boose- 
velt,  13  Johns.,  102;  Butler  a.  Maynard,  11  Wend.,  548.) 
3.  However  a  suit  by  the  claimant  to  discharge  the  judgment 
might  be  regarded,  his  omission  to  attack  the  judgment  for 
years,  will  preclude  his  attempt  to  do  it  here  in  this  way,  and 
under  the  circumstances  disclosed.  His  own  laches  would  be 
turned  to  his  own  benefit,  and  to  the  prejudice  of  an  innocent 
and  surprised  purchaser,  who  has  had  no  sufficient  notice  of,  or 
opportunity  to  try  his  claim.  (Stone  a.  Barker,  6  Johns.  Ch., 
166 ;  Wardell  a.  Van  Kensselaer,  1  II).,  354 ;  Jackson  a. 
Henry,  10  Johns.,  196.) 

LEONARD,  J. — The  questions  in  this  case  arise  on  exceptions 
to  the  report  of  a  referee  in  respect  to  the  disposition  of  the  sur- 
plus moneys  on  the  sale  of  mortgaged  premises  under  a  judg- 
ment of  foreclosure. 

These  questions  may  all  be  considered  as  disposed  of  when 
the  case  was  previously  before  the  general  term,  except  as  to 
the  effect  of  the  release  of  the  9th-avenue  premises  by  the 
judgment-creditor,  Van  Wagner,  to  Platt. 

The  facts  found  by  the  referee  show,  that  on  the  13th  June, 
1857,  when  the  execution  was  issued  upon  the  judgment  of 
Yan  Wagner,  and  the  premises  on  the  8th-avenue  were  sought 
to  be  subjected  to  the  satisfaction  thereof,  an  injunction  might 
probably  have  been  well  maintained  by  Thomas  Southard  to 
restrain  the  sale  of  those  premises,  and  that,  either  upon  motion, 
or  by  an  action,  the  said  premises  on  the  8th-avenue  would 
have  been  relieved  from  the  operation  of  the  judgment.  Van 
Wagner  had,  by  his  deed  to  Platt,  deprived  himself  of  the 
power  of  enforcing  satisfaction  of  his  judgment  from  the  9th- 
avenue  premises.  As  between  Southard  and  Yan  Wagner  the 
rules  of  a  court  of  equity  would  have  required  the  9th-avenue 
premises  to  be  first  subjected  to  the  satisfaction  of  the  judg- 
ment before  recourse  could  be  had  to  the  premises  on  the  8th- 
avenue. 

It  appears  from  the  report  of  the  referee  that  the  9th-avenue 
premises  were  fully  adequate  to  the  satisfaction  of  the  judgment 
without  resort  to  the  premises  on  the  8th-avenue. 

Southard,  however,  slept  upon  his  rights.  He  permitted  a 
sale  of  his  8th-avenue  premises  on  execution  issued  upon  the 
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judgment  of  Yan  Wagner,  and  suffered  the  purchaser  at  the 
sheriff's  sale  to  obtain  his  deed,  and,  afterwards,  possession 
under  it  to  his  own  exclusion  from  the  property. 

I  think  it  clear  that  Southard  could  not,  after  suffering  Koon 
to  obtain  his  deed  from  the  sheriff  and  to  dispossess  him  of  the 
8th-avenue  premises,  maintain  an  action  of  ejectment  to  recover 
possession  from  Koon. 

Nor  would  he  be  able  to  obtain  relief  by  motion  ;  and  I  think, 
on  the  facts  as  found  by  the  referee,  a  court  of  equity  would 
consider  him  to  be  concluded,  by  his  own  silence  and  neglect, 
from  any  relief. 

The  rights  of  Southard  are  no  better  here  on  a  claim  to  the 
surplus  arising  on  a  sale  of  the  premises  under  foreclosure. 
He  had  suffered  the  title  to  the  land  to  pass  from  him  and  him- 
self to  be  dispossessed  under  an  adverse  claim  of  title.  He 
thereby  confessed  the  superior  rights  of  Koon  claiming  under 
another  and  adverse  title. 

It  is  no  answer  that  Van  Wagner  or  Koon  knew  the  nature 
of  Southard's  title,  and  that  he  denied  the  validity  of  Van 
Wagner's  judgment  as  against  his  premises.  He  should  not 
have  suffered  Koon  to  pay  his  money  and  obtain  his  deed  by 
virtue  of  a  sheriff's  sale  under  a  judgment  older  than  his  own 
title,  without  asserting  his  own  rights  and  demanding  an  adju- 
dication thereof.  Were  any  other  rule  to  be  adopted  Koon 
will  have  been  entrapped  into  a  loss  of  the  whole  consideration 
paid  by  him  at  the  sheriff's  sale. 

The  order  of  confirmation  appealed  from  should  be  affirmed, 
with  $10  costs  of  the  appeal. 

BARNARD,  J. — I  concur. 
SUTHERLAND,  J. — I  concur. 
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THE  PEOPLE  on  rel.   HALL  a.  THE   BOARD    OF 

SUPERVISORS  OF  THE  CITY  AND  COUNTY 

OF  NEW  YORK. 

Supreme  Court,  first  District  /  At  Chambers,  March,  1864. 

COUNTY  CHARGES. — DISTRICT  ATTORNEY. — EXPENSES  OF  OFFICE. 

• — MANDAMUS. 

The  fees  of  a  sheriff  for  services  in  actions  prosecuted  by  the  district  attorney  of 
the  county  to  recover  penalties  for  the  benefit  of  the  Metropolitan  Police  Fund 
or  the  treasury  of  the  State,  are  not  county  charges. 

Nor  is  the  county  liable  for  the  amount  of  such  fees  to  a  district  attorney  who 
has  voluntarily  paid  them. 

A  mandamus  will  not  be  granted  unless  the  right  to  it  is  entirely  clear. 

Motion  for  a  peremptory  mandamus. 

The  application  was  made  on  the  relation  of  A.  Oakey  Hall, 
district  attorney,  against  the  Board  of  Supervisors  of  the  city 
and  county  of  New  York. 

By  the  Act  entitled  "  An  Act  to  Establish  the  Metropolitan 
Police  District,  and  to  Provide  for  the  Government  thereof" 
(Laws  o/'ISoT,  ch.  569,  §  21),  it  was  made  the  duty  of  the  dis- 
trict attorney  of  the  county  wherein  the  oifence  of  selling  liquor 
on  Sunday  or  election  day  was  committed,  to  sue  for  and  re- 
cover, in  the  name  of  the  people  of  the  State,  the  penalty  im- 
posed by  said  section.  Pursuant  to  this  Act,  suits  were  com- 
menced by  the  district  attorney  of  New  York,  and  were  by 
him  prosecuted  against  offenders  to  recover  the  penalty.  The 
summons  and  complaints  were  sent  to  the  sheriff  of  New  York 
for  service,  and  were  by  him  served. 

The  causes  at  issue  were  placed  upon  the  calendar  of  the  New 
York  Common  Pleas,  in  which  court  the  suits  were  brought. 

In  cases  where  judgment  «was  recovered,  executions  were 
issued,  and  some  of  them  returned  unsatisfied. 

The  sheriff  having  performed  services  at  the  request  of  the 
district  attorney,  in  serving  process,  summoning  jurors,  and 
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returning  executions,  rendered  his  bill,  with  the  proper  vouch- 
ers, to  the  relator,  then  the  incumbent  of  the  office,  and  as  dis- 
trict attorney  having  charge  of  these  suits.  The  bill,  amount- 
ing to  $18,210.61,  was  paid,  and  the  account  therefor,  properly 
authenticated,  was  presented  by  the  district  attorney  to  be 
audited  and  allowed.  Sufficient  time  having  elapsed,  and  the 
Board  of  Supervisors  neglecting  to  audit  the  bill,  the  present 
application  was  made. 

Henry  H.  Anderson,  for  the  relator. — I.  The  duty  of  the 
Board  of  Supervisors  to  audit  these  accounts  is  clear.  1.  It  is 
their  duty  to  examine  and  allow  all  accounts  chargeable  against 
the  county.  (1  Rev.  Stat.,  418,  §  4.)  2.  These  accounts  are  a 
county  charge.  (1  Rev.  Stat.,  440,  §  3,  subd.  6,  9.)  The  law 
has  made  these  fees  a  county  charge  when  paid  by  the  district 
attorney,  and  until  paid  by  him  they  are  not  county  charges ; 
nor  can  the  sheriff  in  any  other  way  obtain  payment  for  the 
services  he  was  called  upon  by  the  district  attorney  to  render, 
and  which  he  was  bound  by  law  to  render.  This  was  settled 
in  People  on  rel.  Kelly  a.  Haws  (12  Abbotts'  Pr.,  19). 

II.  The  Board  of  Supervisors  having  neglected  their  duty  in 
this   behalf,  a  mandamus  should  issue.     But  the  defendants 
claim  that  the  charges  made  are  not  a  county  charge,  and  cite 
the  case  of  Kelly  a.  Haws  as  an  authority.    It  does  not  follow 
that  the  county  is  chargeable  with  the  payment  of  no  moneys 
unless  they  are  expended  for  the  benefit  of  the  county.     1  Rev. 
Stat.,  440,  §  3,  subd.  9,  makes  no  such  limitation,  and  was  in- 
tended to  cover  expenses  charged  by  the  Legislature  upon 
county  officers,  whether  rendered  for  the  county,  or  for  the 
State,  or  any  other  subdivision  thereof.      The  counties  are  only 
subdivisions  of  the  State,  and  the  supervisors  must  pay  whatever 
moneys  are  directed  by  the  Legislature  to  be  paid.     (Town  of 
Guilford  a.  Supervisors  of  Chenango,  3  Kern.,  143 ;  Brewster 
a.  City  of  Buffalo,  19  N.   F.,  118.) 

III.  The  defendants  object  to  the  payment  by  the  present  dis- 
trict attorney  for  services  rendered  upon  the  employment  or 
contract  of  his  predecessor  in  office.     1.  The  obligation  to  pay 
debts  contracted  as  district  attorney  is  not  personal,  but  official. 
If  a  suit  is  brought  against  him  for  services  rendered  to  him  offi- 
cially, it  would  be  brought  against  him,  not  as  an  individual, 
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but  against  him  with  the  addition  of  his  name  of  office.  (Su- 
pervisor of  Galway  a.  Stinson,  4  Hill,  136,  and  cases  cited 
below.)  Wherever  the  officer  has  not  the  funds  in  his  hands, 
the  Court  could,  of  course,  grant  a  stay  till  the  amount  could 
be  obtained  from  official  sources.  (Avery  a.  Stack,  19  Wend., 
50,  53.)  2.  The  official  liability  of  a  public  officer  under  a 
contract  made  by  him  as  such  officer,  passes  to  his  successor. 
That  the  rendition  of  services  by  the  sheriff  upon  the  request  of 
the  district  attorney,  raises  an  implied  contract  between  such 
officer  and  the  sheriff  that  he  shall  be  paid  for  such  services, 
cannot  be  disputed.  (Adams  a.  Hopkins,  5  Johns.,  252  ;  Os- 
terhout  a.  Day,  9  Jb.,  114.)  This  is  an  official  contract,  and 
the  official  duty  to  pay  an  official  liability,  passes  to  his  suc- 
cessor, who,  upon  entering  the  duties  of  his  office,  is  substituted 
by  operation  of  law  in  the  place  of  his  predecessor.  (Todd  a. 
Birdsall,  1  Cow.,  260 ;  Grant  a.  Fancher,  5  /&.,  309 ;  Palmer 
a.  Vandenberg,  3  Wend.,  193,  198 ;  Silver  a.  Cummings,  &c.,  7 
Ib.,  181.)  But  even  if  a  suit  could  not  have  been  maintained 
against  the  relator,  we  contend  that  his  payment  of  these  bills 
would  entitle  him  to  be  repaid  by  the  county.  We  submit 
that  the  law  regards  it  as  necessary  that  all  debts  should  be 
paid,  and  where  services  rendered  in  suits  are  paid  for  at  the 
legal  rates  by  the  person  having  charge  of  the  suits,  moneys  so 
paid  are  necessarily  paid  or  expended. 

John  K.  Hackett,  for  the  defendants. — I.  The  Board  of  Super- 
visors has  no  jurisdiction  of  the  relator's  account.  The  suits  in 
which  it  is  claimed  that  the  fees,  which  make  up  the  relator's 
account,  were  earned,  were  not  commenced  or  prosecuted  for 
the  benefit  of  the  county,  nor  did  the  district  attorney,  in  the 
conduct  of  those  suits,  act  as  a  county  officer.  (People  on  rel. 
Kelly  a.  Haws,  12  Abbotts'  Pr.,  192.) 

II.  It  is  claimed  on  behalf  of  the  relator,  that  this  case  is  not 
within  the  decision  in  the  case  of  Kelly,  for  the  reason  that  the 
moneys  have  been  actually  expended  by  the  district  attorney. 
It  is  answered  that  it  is  not  in  the  power  of  the  district  attorney, 
or  any  other  county  officer,  by  the  payment  of  a  claim  not  a 
county  charge,  to  make  such  claim  a  charge  against  the  county. 
It  has  been  expressly  decided  (Kelly's  case,  supra),  that  these 
suits  were  not  prosecuted  for  the  benefit  of  the  county,  and 
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were  not  a  county  charge,  and  that  the  relator,  in  conducting 
these  suits,  did  not  act  as  a  county  officer.  Can  it  be  pretended 
that  the  simple  payment  of  the  sheriff's  account  changed  the 
nature  of  the  claim?  It  has  been  repeatedly  decided  that  the 
audit  and  allowance  by  the  Board  of  Supervisors  of  a  claim  not 
a  county  charge  is  not  conclusive  upon  the  treasurer  of  the 
county,  and  that  he  is  justified  in  refusing  to  pay  it.  (People 
a.  Lawrence,  6  Hill,  244 ;  People  a.  Stout,  23  Barb.,  349.) 

III.  These  moneys  were  not  only  not  expended  by  the  relator 
in  the  execution  of  his  duties  as  a  county  officer,  but  they  were 
unnecessarily  expended.  These  claims  all  accrued  during  the 
term  of  office  of  the  relators  predecessor.  Admitting,  there- 
fore, the  liability  of  a  public  officer  for  sheriff's  fees  in  cases 
prosecuted  by  him,  yet  that  liability  must  be  confined  to  ser- 
vices rendered  at  his  request,  and  cannot  be  extended  to  ser- 
vices rendered  at  the  request  of  his  predecessor  in  office.  The 
law,  however,  exonerates  a  public  officer  from  such  liability. 
(Walker  a.  Swartout,  12  Johns.,  443  ;  Olney  a.  Wickes,  18  Ib., 
122 ;  People  a.  Van  Wyck,  4  Cow.,  260.)  The  payment  of 
the  sheriff's  account  by  the  district  attorney  was  gratuitous, 
and,  therefore,  both  upon  principle  and  authority,  created  no 
obligation  upon  the  part  of  the  county  to  reimburse  him. 
(People  a.  Supervisors  of  New  York,  1  Hill,  362 ;  People  a. 
Supervisors  of  Fulton,  14  Barb.,  52.)  The  account  presented 
by  the  relator  not  being  a  county  charge,  the  court  should  not 
interfere  by  mandamus  to  set  the  supervisors  in  motion  simply 
to  pass  upon  its  legality.  (Hull  a.  Supervisors  of  Oneida,  19 
Johns.,  259.) 

LEONARD,  J. — The  sheriff  could  not  have  maintained  an  ac- 
tion against  the  district  attorney  for  the  recovery  of  the  fees  in 
question.  (The  People  a.  Van  Wyck,  4  Cow.,  265.) 

The  district  attorney  had  no  fund  under  his  control  belong- 
ing to  the  county,  that  I  am  aware  of,  out  of  which  lie  could 
have  made  payment  of  those  fees.  It  must  be  understood, 
then,  in  this  case,  that  the  district  attorney  has  paid  the  sheriff's 
fees  voluntarily,  out  of  his  own  private  funds.  How  can  it  be 
said,  then,  that  he  has  necessarily  expended  the  money  for  the 
payment  of  these  fees  ? 

The  9th  subdivision  of  section  3,  title  4,  article  9,  chapter  12, 


12  ABBOTTS'  PRACTICE  REPORTS. 

People  on  rd.  Hall  a.  The  Board  of  Supervisors  of  the  city  of  New  York. 

part  1,  of  the  Revised  Statutes,  is  particularly  relied  on  to  sus- 
tain the  application.  This  section  directs  what  shall  be  deemed 
county  charges,  and  subdivision  9  declares  that  the  moneys 
necessarily  expended  by  any  county  officer  in  executing  the 
duties  of  his  office,  in  cases  in  which  no  specific  compensation 
for  such  services  is  provided  by  law,  shall  be  a  county  charge. 

A  specific  compensation  to  the  sheriff  is  provided  by  law, 
for  such  services  or  fees  as  those  for  which  the  district  attorney 
has  here  paid  him ;  but  there  is  no  provision  that  such  services 
or  fees  shall  be  a  county  charge. 

The  statute  provides  for  the  payment  of  certain  services  or 
fees  of  the  sheriff  in  criminal  cases,  and  these  are  also  made  a 
county  charge  in  certain  cases. 

Perhaps  it  would  be  unauthorized  to  say,  that  it  was  not  in- 
tended by  the  Legislature,  that  the  fees  of  the  sheriff  in  civil 
cases  prosecuted  by  the  people,  or  by  the  county,  should  not 
be  a  county  charge ;  but  there  is  clearly  no  authority  of  the 
statute  for  making  such  fees  a  county  charge. 

These  fees  cannot  be  said  to  have  been  necessarily  paid  by 
the  district  attorney,  unless  they  were  paid  in  advance,  so  as  to 
procure  the  services  to  be  rendered  by  the  sheriff,  or  have  been 
BO  incurred  as  to  make  him  legally  liable  to  the  sheriff  therefor 
on  his  personal  responsibility.  Such  liability  evidently  did 
not  exist,  and  the  fees  were  not  prepaid.  Nor  was  the  relator 
under  any  moral  obligation,  personally,  because  it  was  his 
predecessor  in  office  that  initiated  the  actions,  and  caused  the 
fees  to  be  incurred.  No  moral  obligation  rests  on  the  relator 
as  the  successor  in  office  of  that  district  attorney  who  caused 
the  fees  to  be  incurred,  because  there  is  no  fund  pertaining  to 
the  office  out  of  which  the  fees  can  be  lawfully  paid  by  him. 
If  there  were  any  such  fund,  the  relator  would  have  no  occasion 
for  the  writ  of  mandamus.  The  district  attorney  cannot,  by 
volunteering  the  payment  of  these  fees,  create  a  county  charge 
which  did  not  otherwise  exist.  The  statute  has  provided  such 
sheriff's  fees  as  are  a  county  charge;  and  in  my  opinion,  those 
fees  of  the  sheriff  which  have  not  been  directly  made  a  county 
charge  by  statute,  cannot  be  made  such  by  indirection. 

Again.  It  is  a  principle  of  law,  well  settled,  that  a  manda- 
mus shall  not  be  granted  unless  the  right  to  it  is  entirely  clear. 

In  the  strongest  light  that  this  claim  can  be  placed,  it  cannot 
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be  considered  that  the  right  to  a  peremptory  writ  under  these 
circumstances  is  free  from  doubt. 
The  motion  must  be  denied,  but  without  costs. 


MONTAGUE  a.  BASSETT. 

Supreme  Court,  First  District  j   At  Chambers,  January,  1864. 
SECURITY  FOE  COSTS. — FORM  OF  BOND. 

The  bond  required  by  2  Rev.  Stat.,  620,  §  4,  as  security  for  costs  in  certain  cases, 
must  be  conditioned  for  payment  on  demand  of  the  obligors,  and  not  ou  de- 
mand of  the  plaintiff. 

Motion  to  require  a  further  bond  as  security  for  costs. 

This  action*  was  brought  by  Ebenezer  Montague  against 
Charles  R.  Bassett.  On  motion,  the  plaintiff  was  required  to 
file  a  bond  as  security  for  costs,  "pursuant  to  the  provisions  of 
the  Revised  Statutes,  conditioned  to  be  void  if  the  obligors 
named  in  said  bond  pay  on  demand  all  costs,"  &c.  The  plain- 
tiff filed  a  bond  conditioned  to  be  void  if  the  plaintiff  should 
pay  on  demand  all  costs. 

Bogardus  <&  Brown,  for  the  motion,  contended  that  the  bond 
was  insufficient,  inasmuch  as  it  imposed  upon  the  defendant 
the  condition  of  first  demanding  payment  from  the  plaintiff, 
citing  Nelson  a.  Bostwick  (5  Hill,  38),  and  Tallmadge  a.  Wal- 
lis  (1  How.  Pr.,  100). 

W.  S.  <&  C.  E.  Scars,  opposed,  insisted  that  the  bond  was  in 
due  form. 

BARNARD,  J. — The  bond  filed  by  plaintiff,  under  the  order 
requiring  security  for  costs,  is  defective.  It  is  made,  "on 
demand  of  the  plaintiff."  It  should  be  on  demand  of  the 
obligors. 
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I  can  see  no  reason  why  the  defendant  should  be  compelled 
to  travel  out  of  the  State  to  make  the  demand  for  his  costs  in 
case  he  succeeds. 

Ten  days  is  given  to  the  plaintiff  in  which  to  file  a  new  un- 
dertaking, and  serve  copy  on  defendant's  attorney,  with  notice 
of  justification  of  sureties ;   also  to  pay  $10  costs  of  motion. 
In  the  event  of  his  failure  to  comply  with  these  requirements 
within  the  above  time,  his  complaint  must  be  dismissed.     (Tall- 
^     madge  a.  Wallis,  1  Row.  Pr.,  100.) 
A 
I 


HOFFNUNG  a.  GROVE. 
Supreme  Court,  First  District  /  At  Chambers,  February,  1864. 

FAILURE  TO  ANSWER. — JUDGMENT-ROLL. — ADJUSTMENT  OF 

COSTS. 

Where  a  motion  for  judgment  on  the  answer  as  sham  and  frivolous  had  been 
denied  upon  defendant's  claim  that  there  was  no  answer  in  the  case :  Held, 
that  plaintiff  was  strictly  regular  in  entering  judgment  as  upon  a  failure  to 
answer. 

The  original  summons  is  not  a  necessary  part  of  the  judgment-roll. 

A  judgment,  entered  without  notice  of  the  adjustment  of  the  costs,  is  not  ir- 
regular. 

Motion  to  set  aside  judgments  for  irregularity. 

The  first  action  was  by  Abraham  Hoffnung  against  William 
Grove  and  Frederick  Allison  ;  the  second  action  was  by  Jules 
Sazerse  against  the  same  defendants.  The  defendants  served 
answers,  which  plaintiffs'  attorney  returned  as  informal  and  de- 
fective. The  answers  were  not  re-served.  Plaintiffs  made 
motions  against  the  answers  as  sham  and  frivolous.  Defend- 
ants objected  that  the  answers  could  not  be  brought  before  the 
court,  the  plaintiffs'  attorney  having  returned  them :  the  objec- 
tions prevailed,  and  the  motions  were  denied,  with  costs.  Ad- 
justed costs  without  notice,  and  entered  judgments,  which  de- 
fendants now  moved  to  open  for  irregularity. 
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Titus  B.  Eldridge,  for  the  motion,  urged,  1.  That  the  orig- 
inal summons  was  not  inserted  in  the  judgment-rolls.  2.  That 
the  costs  were  adjusted  without  notice.  3.  That  the  judgment 
on  failure  to  answer  was  unauthorized. 

George  Bowman,  opposed. — I.  The  original  summons  is  not 
required  in  judgment-roll.  (Code,  §  281 ;  2  Whit.  Pr.,  505.) 

II.  The  adjusting  of  the  costs  without  notice,  did  not  make 
the  judgment  irregular.     (Stinson  a.  Huggins,  9  How.  Pr., 
86 ;    Gilmartin  a.  Smith,  4  Sandf.,  684 ;   Chapin  a.  Churchill, 
12  How.  Pr.,  367 ;   Henry  a.  De  Bow,  20  lb.,  215 ;   2  Whit. 
Pr.,  499,  502.) 

III.  The  plaintiff  having  refused  to  receive,  and  having  re- 
turned the  answers,  and  the  defendants  having  since  kept  them 
without  objection — and  defeating  the  former  motion  by  that 
objection — is  estopped,  and  cannot  be  heard  in  objection.     If 
a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause, 
or  accepts  any  benefit  or  advantage  under  it,  he  will  be  pre- 
cluded from  asking  a  review.     (Radway  a.  Graham,  4  Abbotts' 
Pr.,  468.) 

BARNARD,  J. — The  defendants'  counsel  having,  upon  the  mo- 
tions to  strike  out  as  frivolous  and  sham,  raised  the  preliminary 
objection  that  such  motion  could  not  be  heard  because  the 
plaintiff's  attorney  had  returned  the  answers  to  him,  and  there- 
fore they  were  no  longer  answers  in  the  cause,  and  having  suc- 
ceeded in  having  his  preliminary  objection  held  good  by  the 
court,  cannot  now  insist  that  the  judgment  entered  is  irregular, 
because  there  were  answers  in  the  cause  which  had  not  been 
disposed  of  by  order  of  the  court  or  trial.  The  other  objections 
have  been  considered,  and  are  not  deemed  sufficient  to  vacate 
the  judgment. 

Motions  denied,  with  $10  costs. 
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TAYLOR  a.  HUTTON. 

Supreme  Court,  First  District;  At  Chambers,  April,  1864. 

NATIONAL  BANKS. — ARTICLES  OF  ASSOCIATION. — CORPORATIONS. — 
REMOVAL  OF  OFFICERS. — POWER  OF  DIRECTORS. — BY-LAWS. 

Under  the  Act  of  Congress  (Laws  of  37th  Sess.,  ch.  58),  providing  a  national  cur- 
rency, and  permitting  the  formation  of  corporations  with  banking  privileges, — 
the  directors  are  entitled  to  remove  at  pleasure  the  president  and  any  of  the 
officers  and  appoint  others  in  their  places. 

The  articles  of  association  of  a  national  banking  corporation,  when  approved  by 
the  comptroller  of  the  currency,  are  in  the  nature  of  a  charter. 

Thus,  where  one  of  the  articles  of  association  of  a  bank  organized  under  that 
Act,  and  approved  by  the  comptroller  of  the  currency,  provided  that  the  president 
should  hold  office  for  a  term  fixed,  "unless  he  should  become  disqualified,  or 
be  sooner  removed  by  a  two-thirds  vote  of  the  board"  of  directors:  Held,  that 
the  right  of  removal  was  complete,  independent  of  any  by-law  on  the  subject. 

Under  that  Act,  the  directors  have  power  to  fill  all  vacancies  in  the  board. 

Mere  expediency  will  not  induce  the  court  to  continue  an  injunction  against  a 
banking  corporation  who  have  made  out  upon  the  merits  a  plain  case  for  its 
dissolution. 

Motion  for  an  injunction. 

This  action  was  brought  by  Robert  L.  Taylor,  Richard  D. 
Lathrop,  Charles  L.  Anthony,  and  Joseph  Stuart,  against  Ben- 
jamin H.  Hutton,  Oliver  D.  F.  Grant,  David  Dows,  Freeman 
Clarke,  William  H.  Webb,  William  White wright,  Jr.,  and 
The  Fourth  National  Bank  of  New  York,  to  restrain  the  threat- 
ened removal  of  George  Opdyke  from  the  presidency  of  the 
bank.  The  facls  are  fully  stated  in  the  opinion  ;  a  preliminary 
injunction  had  been  granted,  and  the  present  motion  was  for 
its  continuance  till  judgment. 

Dudley  Field  and  David  Dudley  Field,  for  the  motion. — I. 
The  company  has  no  by-laws.  Under  §  11  of  the  Currency 
Act,  the  power  to  make  by-laws  is  vested  in  the  corporators. 
(See  §  35.)  The  corporators  cannot  delegate  this  power  to  the 
directors,  and  even  if  they  could  have  delegated  the  power  to 
the  directors,  there  would  still  be  no  by-laws  in  the  present 
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case,  because  those  which  the  directors  have  adopted  have  not 
been  approved  by  the  Comptroller  of  the  Currency.  (21  N.  Y., 
296  ;  12  Barb.,  63 ;  3  Bosw.,  267 ;  1  liar.  &  G.,  329 ;  2  Dow. 
<&  C.,  21 ;  7  Goto.,  402 ;  2  Doug.  Mich.,  129  ;  4  Burr,  2515, 
2521 ;  6  Bro.  P.  C.,  519 ;  4  Barn.  &  C.,  800-813 ;  7  D.  &  /?., 
273 ;  4  Bligh.  N.  S.,  213  ;  7  Bing.,  1 ;  1  Burr,  131 ;  10  Hare, 
296;  21  Eng.  L.  &  Eq.,  93,  99-101;  2  7?.  c&  ^/.,  125;  2 
tfran  [AT.  </.],  223;  13  6to.,  173.) 

II.  The  articles  of  association  are  not  warranted  by  law,  in 
so  far  as  they  purport  to  delegate  all  the  corporate  powers  to 
the  directors  and  recognize  the  right  of  two-thirds  of  the  di- 
rectors to  remove  the  president. 

III.  The  majority  of  the  Board  will  be  guilty  of  an  abuse  of 
power  and  breach  of  trust,  if  having  the  authority  they  were  to 
exercise  it  in  the  present  case. 

IV.  The  stockholders  are  the  proper  arbiters  of  the  difficulty 
between  the  president  and  the  majority  of  the  board,  and  the 
court  should  exercise  its  power  to  restrain  action  till  the  stock- 
holders' meeting,  which  is  to  take  place  on  the  14th  instant. 

V.  The  jurisdiction  of  this  court  in  the  matter  is  incontesti- 
ble.     (1  Paige,  587.)     It  is  so  upon  general  principles.     (Butts 
a.  Wood,  38  Barb.,  188;  30  Ib.,  559;  Murray  a.  Vanderbilt, 
39  II.,  147.)     The  Currency  Act  implies,  if  it  does  not,  affirm, 
the  jurisdiction.      (§  51.)     The  provision  of  the   59th  section 
does  not  exclude  the  State  courts  from  exercising  jurisdiction 
in  any  case,  and  much  less  in  controversies  between  parties  in- 
volving breaches  of  trust.     (5  Abbotts'  Pr.,  257 ;  3  Paige,  233  ; 
18  How.  Pr.,  331 ;  4  Ilalst.  Ch.,  795,  799,  800 ;  1  Free.  Miss., 
173  ;  24  Barb.,  187  ;  4  Rass.,  562  ;  1  Edw.,  34,  513  ;  16  Bcav., 
495;  10  Ib.,  1;  12  Ib.,  125,  138;   7  Hare,  114;    28  Penn. 
State.,  379;  19  Eng.  L.  <&  Ey.,  7;  3  Wend.,  130;  Zabriskie  a. 
Cleaveland,  23  How.  Pr.,  381;  10  N.   Y.,  550;  Lindley  on 
Comp.,  845.) 

Joseph  II.  Choate  and  Lewis  B.  Woodruff,  opposed. 

PKCKHAM,  J. — This  is  substantially  an  application  for  the  con- 
tinuance of  an  injunction  to  prevent  the  alleged  illegal  removal 
of  the  president  of  the  "Fourth  National  Bank,  threatened  by 
two-thirds  of  the  directors,  defendants  herein.     It  is  charged  in 
You  XVIII.— 2 
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the  complaint,  that  the  defendants  entered  into  a  combination, 
shortly  after  the  election  of  the  president,  to  "  drive  him  from 
his  office  with  the  view  of  putting  a  more  pliable  person  in  his 
place,  and  using  the  funds  of  the  bank  to  aid  in  stock  opera- 
tions instead  of  employing  them  in  legitimate  commercial  and 
banking  operations."  The  suit  is  commenced  by  two  of  the 
directors  and  two  stockholders  of  the  bank,  the  president  not 
being  a  party. 

The  purpose  of  the  removal  is  very  fully  and  specifically 
denied,  though  the  intent  to  remove  is  admitted,  and,  as  the  de- 
fendants insist,  for  the  true  interests  of  the  bank. 

It  appears  from  the  papers  on  this  motion,  that  soon  after  the 
election  of  the  president  on  the  19th  of  January  last,  until  the 
commencement  of  this  suit,  unpleasant  difficulties  and  differ- 
ences have  existed  between  the  president  and  a  majority  of  the 
directors  as  to  the  proper  officers  of  the  bank,  and  as  to  some 
other  matters  not  material  to  specify.  The  directors  finally  de- 
termined to  remove  him,  and  it  is  now  insisted  that  they  have 
no  such  power.  No  allusion  was  made  in  the  complaint  on 
which  the  temporary  injunction  was  obtained,  to  the  articles  of 
association  of  this  bank  signed  by  the  stockholders. 

The  chief  ground  urged  against  the  authority  of  the  board  to 
remove  the  president  is  that  the  bank  has  never  legally  adopted 
any  by-laws  and  that  there  are  none  now  existing. 

That  they  should  be  adopted  by  the  stockholders  and  not  by 
the  directors,  and  that  they  should  also  be  approved  by  the 
Comptroller  of  the  Currency.  They  have  been  adopted  by  the 
directors  only. 

It  is  conceded  that  they  have  never  been  adopted  by  the 
stockholders,  nor  in  form  by  the  Comptroller  of  the  Cur- 
rency. 

But  suppose  there  are  no  by-laws  yet  adopted,  I  do  not  think 
it  follows  that  the  directors  may  not  remove  the  president. 

The  articles  of  association  signed  by  all  the  original  stock- 
holders, in  some  degree  in  the  nature  of  a  charter,  give  express 
authority  to  remove. 

Their  sixth  article  provides  that  "  the  board  of  directors  (a  ma- 
jority of  whom  shall  be  a  quorum  to  do  business)  shall  elect 
one  of  their  number  to  be  president,  who  shall  hold  his  office, 
unless  he  should  become  disqualified  or  be  sooner  removed  by 
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a  two-thirds  vote  of  all  the  members  of  the  board,  for  the  term 
for  which  he  was  elected  a  director." 

These  articles  of  association  so  adopted  and  signed,  are  to  be, 
and  in  this  case,  from  the  facts  presented,  have  been,  trans- 
mitted to  the  Comptroller  of  the  Currency,  who  is,  by  law, 
required  "to  record  and  carefully  preserve  the  same  in  his 
office."  (Section  6  of  the  act.)  He  must  then,  in  substance, 
have  approved  of  them,  or  he  would  not  have  issued  the  circu- 
lating notes  to  this  bank,  which  he  in  fact  issued  under  the  16th 
section  of  the  act. 

The  act  of  Congress  also,  in  my  judgment,  authorizes  this 
removal.  In  speaking  of  the  powers  of  the  directors,  as  I  in- 
terpret the  act,  it  says,  they  "  shall  have  power  to  carry  on  the 
business  of  banking  by  obtaining  and  issuing  circulating  notes 
in  accordance  with  the  provisions  of  this  act,  by  discounting 
bills,  notes,  and  other  evidences  of  debt,  etc. ;  to  choose  one  of 
their  number  as  president  of  such  association,  and  to  appoint  a 
cashier  and  such  other  officers  and  agents  as  their  business  may 
require;  and  to  remove  such  president,  cashier,  officers  and 
agents  at  pleasure,  and  appoint  others  in  their  place."  (Section 
11  of  the  act.) 

I  think  this  construction  of  the  act  as  having  reference  to  the 
directors  doing  these  things,  and  not  to  the  stockholders,  is 
quite  plain. 

It  does  not  seem  to  be  at  all  necessary  that  any  by-laws 
should  be  adopted  before  a  president  may  be  chosen  or  re- 
moved and  another  appointed  in  his  place. 

This  power  is  expressly  given  to  the  board  irrespective  of 
any  by-laws,  both  by  the  articles  of  association  and  by  the  act 
of  Congress.  Besides,  it  is  a  power  that  might  be  required  to 
be  exercised,  or  that  it  might  be  expedient  to  exercise,  prior  to 
the  adoption  of  any  by-laws. 

It  is  also  insisted  that  one  of  the  defendants  (Whitewright)  is 
not  legally  a  director,  and  hence  he  has  no  right  to  unite  in  the 
removal. 

It  appears  that  one  of  the  original  directors  resigned  and  that 
Mr.  Whirewright  was  appointed,  to  till  the  vacancy,  by  the 
other  members  of  the  board,  without  any  nomination  at  a  prior 
meeting  of  the  board  as  required  by  the  by-laws,  as  plaintiffs 
allege,  adopted  by  the  board.  Here  the  plaintiff  must  invoke 
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the  aid  of  by-laws.  The  act  of  Congress  prescribes  that  "  any 
vacancy  in  the  board  shall  be  filled  by  appointment  by  the 
remaining  directors."  (§  43.) 

Assuming  the  plaintiffs  to  be  correct  in  their  position  that 
there  are  no  by-laws,  there  is  certainly  no  objection  to  the  ap- 
pointment under  the  statute.  Besides,  I  may  add  that  the 
statute  seems  to  require  the  aid  of  no  by-laws,  and  that  none 
could  be  made  to  annul  it.  If  the  by-laws  exist  and  are  valid, 
I  do  not  think  they  apply  to  the  appointment  of  a  director, 
though  it  might  have  been  a  sound  provision  had  it  been  made. 
Irrespective  of  the  by-laws  and  of  the  articles  of  association, 
the  board  have  power,  under  the  act,  to  remove  the  president 
by  a  mere  majority  vote.  Assuming  that  they  modify  and 
qualify  the  act,  a  two-thirds  vote  is  required. 

It  is  argued  that  the  court  should  stay  the  action  of  the 
board  until  the  14th  inst.,  when  a  meeting  of  the  stockholders 
will  be  held  and  the  whole  difficulty  settled. 

On  mere  questions  of  expediency,  of  this  character,  courts 
have  no  power  to  interfere  with  the  action  of  a  bank  or  ita 
officers. 

The  preliminary  injunction  is,  therefore,  dissolved,  and  the 
motion  for  its  continuance  is  denied  with  costs. 


ELSWORTH  a.  CALDWELL. 

Supreme  Court,  first  District;  At  Chambers,  May,  1864. 

TWO-THIRDS  ACT. — INSOLVENT'S  DISCHARGE. — CONTRIBUTION. — 
JOINT  DEBTORS. — RELINQUISHMKNT  OF  SECURITIES. — MERGKR. 

The  relinqnishment  or  assignment  of  a  judgment,  releases  or  transfers  thg  debt 
as  well  as  the  security, — the  debt  being  merged  in  the  judgment. 

A  discharge  under  insolvent  proceedings  is  personal,  and  does  not  operate  to  dis- 
charge one  who  is  a  joint-debtor  with  the  insolvent. 

One  of  two  joint-debtors  who  has  been  released  under  the  insolvent  act  is  liable 
to  contribution  to  his  co-debtor  for  money  paid  to  satisfy  the  joint  obligation 
after  the  discharge. 

Under  2  Rev.  Stat.,  85,  §  11,  which  rrquirea  a  creditor  petitioning  for  the  dia- 
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charge  of  an  insolvent,  to  relinquish  any  security  he  holds,  the  obligation  of  a 

joint  debtor  with  the  insolvent  for  the  same  debt,  is  not  a  security  within  the 

meaning  of  the  statute. 
Thus,  where  E.,  a  judgment-creditor  of  G.  and  J.,  released  unto  the  assignees  in 

insolvency  of  J., — Held,  that  this  was  not  an  assignment  of  his  claim  against  G. 
A  judgment-creditor  is  not  put  to  his  remedy  by  action  upon  his  judgment,  in 

cases  of  an  insolvent's  discharge,  except  when  the  facts  are  in  dispute. 

Appeal  from  an  order  refusing  leave  to  issue  execution. 

In  October,  1855,  the  plaintiff,  Edward  Elsworth,  recovered 
a  judgment  in  this  court  against  the  defendants,  George  and 
Joseph  W.  Caldwell,  as  copartners,  for  the  sum  of  $1,137.18. 

In  February,  1856,  the  plaintiff  signed  a  petition  for  the  dis- 
charge of  Joseph  W.  Caldwell,  one  of  the  defendants,  under 
the  two-thirds  act,  which  signature  was  as  follows:  "Edward  Els- 
worth, $1,137.18 — Judgment  in  Supreme  Court,  which  is  hereby 
relinquished  to  said  assignees  for  the  benefit  of  creditors." 

Plaintiff  made  the  usual  affidavit,  a  portion  of  which  read  as 
follows :  "  And  that  neither  he,  this  deponent,  nor  any  person 
to  his  use,  hath  received  from  the  said  insolvent  or  any  other 
person,  payment  of  any  demand,  or  any  part  thereof,  in  money, 
or  in  any  other  way  whatever."  Joseph  "W.  Caldwell  after- 
wards made  the  usual  assignment  to  George  Smith  and  Daniel 
S.  Heed,  who  were  appointed  assignees  under  such  petition  and 
proceeding;  and  the  defendant,  Joseph  W.  Caldwell,  was  dis- 
charged from  his  debts,  pursuant  to  statute,  on  the  30th  May, 
1856.  Subsequently,  the  assignees  sold  all  the  judgments  as 
against  George  Caldwell,  who  was  not  released  from  them ; 
and  among  them  they  sold  the  present  judgment  for  $1,137. 18, 
in  favor  of  the  plaintiff,  and  the  judgment  was  now  claimed  by 
E.  R.  Sampson,  who  bought  it  at  the  assignees'  sale.  In  Octo- 
ber, 1863,  the  plaintiff  made  a  motion  for  leave  to  issue  an  ex- 
ecution on  this  judgment  against  the  defendants,  which  motion 
was  denied,  but  with  leave  to  bring  an  action  on  the  judgment. 
Plaintiff  appealed. 

William  A.  Coursen,  for  the  appellant. — I.  The  plaintiff's 
relinquishment  does  not  release  George  Caldwell.  (Laws  of 
1849,  ch.  176,  §  1.)  2  Rev.  Stat.,  36,^  §  11,  cannot  have  the 
effect  contended  for  by  defendants,  without  annulling  the  sec- 
tion just  cited. 
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II.  Any  construction  which  would  take  from  plaintiff  his 
claim  against  G.  Caldwell,  would  manifestly  make  a  compact 
for  the  plaintiff  utterly  at  variance  with  his  intentions. 

Ira  D.  Warren,  for  the  respondents. — I.  At  the  time  the 
plaintiff  made  his  motion  for  leave  to  issue  an  execution,  he 
was  not  the  owner  of  the  judgment  in  question,  and  had  no 
title  thereto  nor  interest  therein.  (2  Rev.  Stat.,  36,  §  11.)  Ar- 
ticle third  of  the  title  referred  to  in  section  11,  is  the  act  under 
which  J.  W.  Caldwell  obtained  his  discharge.  (2  Rev.  Stat., 
16.)  The  design  of  the  provisions  contained  in  section  11, 
before  referred  to,  was  to  equalize  the  proceeds  among  the  dif- 
ferent creditors.  This  statute  equalizes  it  by  making  the  judg- 
ment as  against  the  party  not  discharged  from  it  assets  in  the 
hands  of  the  assignees,  which  it  is  their  duty  to  sell,  and  divide 
the  proceeds  among  all  the  petitioning  creditors. 

II.  The  special  term  gave  the  plaintiff  leave  to  bring  an  ac- 
tion on  his  judgment,  should  he  be  so  advised.  This  has  been 
the  universal  practice  of  this  court,  where  questions  of  this 
character  have  arisen.  (Dresser  a.  Shufeldt,  7  How.  Pr.,  85  ; 
Kussell  a.  Packhard,  9  Wend.,  431 ;  Reed  a.  Gordon,  1  Cow., 
50;  Noble  a.  Johnson,  9  Johns.,  259;  Betts  a.  Garr,  1  Hilt., 
411.) 

BY  THE  COUBT.* — LEONARD,  J. — The  appeal  in  this  action  is 
from  an  order  denying  a  motion  for  leave  to  issue  an  execution 
on  a  judgment  recovered  by  the  plaintiff  against  the  defend- 
ants in  October,  1855,  on  a  copartnership  or  joint  obligation  of 
the  defendants. 

The  defendant,  Joseph  "W.  Caldwell,  was  afterwards,  in  May, 
1856,  discharged  from  his  debts  as  an  insolvent  under  the  two- 
thirds  act.  The  plaintiff  was  one  of  the  petitioning  creditors 
for  the  discharge,  and,  under  the  provisions  of  the  eleventh  sec- 
tion of  the  act,  added  to  his  signature  to  the  petition,  a  declara- 
tion in  writing  that  he  relinquished  the  judgment  to  the  as- 
signees of  the  insolvent,  for  the  benefit  of  his  creditors. 

The  assignees  claiming  that  the  relinquishment  of  the  judg- 

*  Present,  LEONARD,  P.  J.,  BARNARD  and  CLERKE,  JJ. 
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inent  to  the  assignees  operated  under  the  last  clause  of  the  said 
eleventh  section  as  an  assignment,  sold  it  to  one  Sampson. 
The  defendants  resist  the  motion  upon  the  ground  that  the 
plaintiff  is  no  longer  the  owner  of  the  judgment,  arid  lias  no 
power  to  take  any  proceedings  to  enforce  its  collection. 

They  also  insist  that  the  relinquishment  operates  to  discharge 
both  defendants,  arid  that  if  the  plaintiff  has  any  rights  against 
the  defendants,  or  either  of  them,  by  virtue  of  this  judgment,  he 
should  be  remitted  to  his  action,  and  not  be  permitted  to  try 
the  question  on  affidavits  by  motion. 

A  reference  to  a  few  well-settled  principles  of  law,  will  show 
that  these  positions  are  untenable  : 

1st.  The  relinquishment  or  assignment  of  a  judgment,  re- 
leases or  transfers  the  debt  as  well  as  the  security — the  debt 
being  merged  in  the  judgment. 

2d.  The  discharge  under  insolvent  proceedings  is  personal, 
and  does  not  operate  to  discharge  a  joint  obligation  with  the 
insolvent.  (Tooker  a.  Bennett,  3  Caines,  4;  Moore  a.  Payne, 
12  Wend.,  123.) 

3d.  In  case  the  other  defendant,  George  Caldwell,  should  be 
compelled  to  pay  the  judgment  after  the  discharge  of  Joseph, 
under  the  insolvent  laws,  the  insolvent,  Joseph,  will  be  liable 
to  George  for  contribution,  because  such  payment  creates  a 
demand  arising  after  the  discharge.  (Ford  a.  Andrews,  9 
Wend.,  312  ;  Frost  a.  Carter,  1  Johns.  Cos.,  73.) 

The  liability  for  contribution  does  not  accrue  until  after  pay- 
ment of  the  debt  by  George.  No  valid  law  can  be  enacted 
which  attempts  to  discharge  a  demand  which  has  no  existence 
at  the  time  of  granting  the  discharge,  or  having  a  prospective 
operation.  (Ford  a.  Andrews,  supi^a.}  The  obligation  of  one 
of  two  joint  debtors  composing  a  partnership,  is  not  in  the  na- 
ture of  a  security  for  the  other,  within  the  meaning  of  section 
11  of  the  act  commonly  called  the  two-third  act.  That  section, 
it  is  true,  requires  the  petitioning  creditors  to  relinquish  any 
judgment  or  other  security  held  by  them  upon  any  real  or  per- 
sonal estate  of  the  debtor,  and  the  relinquishment  is  to  operate 
as  an  assignment  of  the  security  to  the  assignees  of  the  insol- 
vent debtor. 

But  the  judgment  against  George  is  not  a  lien  on  any  real  or 
personal  estate  of  Joseph,  the  insolvent,  and  for  that  reason  it 
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cannot  be  held  to  be  included  in  the  relinquishment  executed 
by  the  plaintiff  in  this  case. 

The  relinquishment,  in  this  case,  operates  only  so  far  as  the 
judgment  is  a  security  upon  the  real  or  personal  estate  of  Jo- 
seph. The  judgment,  as  against  George,  remains  the  property 
of  the  plaintiff,  wholly  unaffected  by  the  discharge  of  Joseph, 
which  is  personal  in  its  operation,  and  takes  its  effect  by  the 
authority  of  statute. 

There  is  no  occasion  to  remit  the  plaintiff  to  his  action,  to 
determine  the  effect  of  the  discharge  in  favor  of  Joseph.  Its 
validity  is  not  denied. 

The  legal  effect  of  it  in  respect  to  George,  is  the  inquiry 
here.  None  of  the  facts  are  in  dispute.  No  question  of  fact 
is  attempted  to  be  put  on  trial.  The  course  suggested  is 
adopted  only  where  the  facts  are  at  issue. 

The  plaintiff  is  entitled  to  enforce  his  judgment  as  against 
George  Caldwell  ;  but  as  to  Joseph,  the  motion  must  be  denied. 
The  order  appealed  from  must  be  modified  accordingly,  but 
without  costs. 


McLEAN  a.  TOMPKINS. 

Supreme  Court,  Second  District;    General  Term,  February, 

1857. 
Again  at  Special  Term,  April,  1857. 

FORECLOSURE.  —  SUBROGATION.  —  APPEARANCE.  —  WAIVER  OF 
NOTICE.  —  IRREGULARITY.  —  EASEMENT.  —  MOTION. 

The  plaintiff  in  an  action  for  the  foreclosure  of  a  mortgage,  on  the  payment  or 
tender  to  him  of  his  mortgage  debt  and  costs,  can  make  no  equitable  or  effec- 
tual resistance  to  a  claim  for  subrogation,  on  the  part  of  any  one  who  has  an 
interest  in  the  property,  which  can  only  be  saved  by,  or  which  would  be  se- 
riously endangered  without,  the  proposed  substitution. 

The  proprietor  of  an  easement  cannot  be  prejudiced  by  any  one  who  has  subse- 
quently been  at  an  expense  for  the  improvement  of  the  land  to  which  it  is 
attached. 

Defendants  who  do  not  appear,  are  concluded  without  the  service  of  any  other 
notice  upon  them  than  the  primary  process,  by  all  proceedings  in  the  action 
•which  they  had  reason  to  anticipate. 
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But  the  substitution  of  one  plaintiff  for  another,  and  particularly  the  substitu- 
tion of  one  of  the  defendants  as  plaintiff  without  notice  to  his  co-defendants, 
is  irregular. 

The  want  of  notice  of  motion  is  not  cured  by  the  fact  that  the  aggrieved  party 
subsequently  moved  to  vacate  the  order  made  on  the  motion,  nor  by  his 
having  taken  an  appeal  from  the  order. 


On  a  mere  non-enumerated  motion,  the  court  has  power  to  dispose  of  any  ques- 
tion which  arises,  even  to  the  extent  of  setting  aside  releases,  overturning 
deeds  and  judgments,  without  the  aid  of  a  jury.  But  in  cases  of  moment  and 
difficulty,  the  court  may,  in  its  discretion,  require  that  the  matters  in  contro- 
versy be  determined  by  action. 

On  an  order  directing  that  one  of  the  defendants  in  an  action  of  foreclosure  be 
subrogated  to  the  plaintiff's  rights  on  payment  of  the  debt  and  costs,  for  the 
purpose  of  saving  an  apparent  equity,  where  such  equity  is  disputed  by  other 
defendants,  having  adverse  interests,  the  court  will  go  no  further  than  to  di- 
rect the  subrogation  on  such  terms  as  may  be  just,  leaving  the  conflicting 
claims  to  be  determined  by  future  adjudication. 

It  is  not  a  valid  objection  to  the  subrogation  of  a  defendant  in  foreclosure  in  the 
place  of  the  plaintiff,  that  the  sale  may  be  abandoned,  and  subsequent  incum- 
brancers  miss  their  opportunity  of  reaching  the  surplus  moneys. 

If  the  court  has  power  to  require  the  holder  of  a  judgment  of  foreclosure  to 
proceed  and  sell  the  mortgaged  premises,  it  will  be  exercised  only  in  extraor- 
dinary cases. 

I.  Februawj,  1857. — Appeals  from  an  order  directing  that 
one  of  the  defendants  be  subrogated  to  the  rights  of  the  plain- 
tiff, and  from  a  second  order  modifying  the  first. 

This  action,  for  the  foreclosure  of  certain  mortgages,  was 
brought  by  William  McLean  against  Minthorne  Tompkins,  The 
Staten  Island  and  New  York  Ferry  Co.,  Horace  F.  Clark  and 
twenty-six  others.  Judgment  was  entered  in  favor  of  the 
plaintiff,  directing  the  foreclosure  and  sale,  and  the  payment 
to  plaintiff  of  the  mortgage-debt,  $S,651.68,  and  costs.  About 
two  months  after  the  judgment  was  entered,  but  before  the 
sale  of  the  premises,  a  motion  was  made  by  The  Staten  Island 
and  New  York  Ferry  Co.,  which  enjoyed  an  easement  in  the 
premises,  for  a  subrogation  to  plaintiff's  rights  on  tendering 
debt  and  costs.  A  stay  of  proceedings  was  obtained  pending 
the  motion.  An  order  was  granted  by  Mr.  Justice  Rockwell, 
directing  such  subrogation  on  the  terms  proposed,  that  the 
plaintiff  thereupon  assign  to  The  Staten  Island  and  New  York 
Ferry  Co.  his  mortgage  and  decree,  or  that  the  mortgaged 
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premises  be  sold  subject  to  the  company's  right  on  its  stipulat- 
ing the  bid,  the  amount  of  the  debt,  costs,  and  expenses.  The 
plaintiff  resisted  the  motion  chiefly  on  the  ground  that  his 
claim  under  a  third  mortgage  upon  the  same  premises,  which 
was  taken  at  a  later  date  than  the  company's  easement,  but 
which  he  supposed  was  superior  to  it  in  equity,  would  be  en- 
dangered by  the  subrogation.  Subsequently,  on  motion  of 
defendants  Tompkins  and  Clark,  who  had  not  been  notified  of 
the  former  application,  the  order  was  modified  by  Mr.  Justice 
Birdseye,  by  striking  out  the  alternative  proposition,  which 
allowed  a  sale  subject  to  the  company's  right.  The  plaintiff 
and  the  defendant  Tompkins  now  appealed  from  Mr.  Justice 
Rockwell's  order;  and  the  Ferry  Company  appealed  from. 
Mr.  Justice  Birdseye's  order.  The  Ferry  Company  procured  a 
stay  of  proceedings  pending  the  appeal. 

Horace  F.  Clark,  for  the  plaintiff  and  defendant  Tompkins. 
Lot  G.  Clark,  for  The  Staten  Island  and  New  York  Ferry  Co. 

STRONG,  J. — Ordinarily,  a  plaintiff  in  an  action  for  the  fore- 
closure of  a  mortgage,  has  a  right  to  a  judgment  for  the  sale  of 
the  mortgaged  premises  for  the  satisfaction  of  his  secured  debt, 
without  being  delayed  or  troubled  by  the  conflicting  claims  of 
those  having  subsequent  liens,  incumbrances,  or  estates.  But 
the  sole  object  of  his  suit  is  to  obtain  satisfaction  of  such  debt, 
including  the  payment  of  his  costs.  That  being  accomplished, 
he  can  have  no  further  claim.  When  he  has  paid  to  him  or 
tendered  to  him  the  full  amount  due,  and,  when  the  circum- 
stances require  it,  a  satisfactory  indemnity  against  any  future 
damage  is  offered,  he  can  make  no  equitable  or  effectual  re- 
sistance to  a  claim  for  subrogation  in  behalf  of  any  one  who 
has  an  interest  in  the  property,  which  can  only  be  saved 
by,  or  which  would  be  seriously  endangered  without,  the  pro- 
posed substitution.  The  plaintiff's  rights  in  this  case  are  not 
at  all  extended  by  reason  of  his  holding  a  third  mortgage,  given, 
subsequent  to  the  grant  of  an  easement  to  the  ferry  company. 
The  proprietor  of  an  easement  cannot  surely  be  prejudiced  by  any 
one  who  has  subsequently  been  at  an  expense  for  the  improve- 
ment of  the  land  to  which  it  is  attached. 
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But  it  seems  to  me  that  all  whose  interests  may  be  affected 
by  the  proposed  subrogation  have  a  right  to  be  heard  before  it 
is  granted.  Although  they  may  have  been  willing  that  their 
interests  should  be  controlled  by  the  plaintiff,  so  far  as  the  col- 
lection of  his  debt  might  require,  they  might  have  serious,  and, 
in  some  instances,  well  founded  objections  to  the  transfer  of 
such  power  to  another  and  rival  claimant.  It  is  undoubtedly 
right  that  defendants  in  a  suit  who  do  not  appear  should  be 
concluded,  without  the  service  of  any  other  notice  upon  them 
than  the  primary  process,  in  all  proceedings  which  they  had 
reason  to  anticipate.  But  the  subrogation  of  one  plaintiff  for 
another,  and  particularly  when  he  who  is  thus  substituted,  was 
originally  a  defendant,  has  no  identity  with  the  action  as  it  has 
been  instituted  and  made  known  to  the  defendant.  He  should 
not,  therefore,  be  affected  by  the  ultra  proceedings  without  hav- 
ing an  opportunity  to  be  heard. 

The  want  of  a  notice  for  an  original  hearing  to  which  a  party 
is  entitled,  cannot  be  cured  by  a  subsequent  motion  to  vacate 
an  order  which  may  have  been  made,  or  by  an  appeal  from 
such  order.  There  is  no  rule  that  such  motion  or  appeal  is  a 
waiver  of  the  want  of  notice,  nor  should  there  be. 

Both  orders  should  be  set  aside,  for  the  reason  that  some  of 
the  defendants  who  now  object  to  them  had  no  notice  of  the 
original  motion  ;  but  with  liberty  to  the  Perry  Company  to  re- 
new the  motion  at  special  term  on  the  service  of  notice  upon 
all  their  co-defendants,  and  upon  the  plaintiff,  and  the  stay  of 
proceedings  should  be  continued  until  the  further  order  of  this 
court.  The  Ferry  Company  should,  if  required,  give  to  the 
plaintiff  satisfactory  security  for  the  eventual  payment  of  his 
judgment,  to  be  approved  by  a  justice  of  this  court,  and  a  pro- 
vision for  such  security  should  be  included  in  the  order.  The 
Ferry  Company,  as  a  condition  of  renewing  the  motion,  must 
pay  the  costs  and  expenses  of  the  advertisement  of  sale,  and 
the  costs  of  the  appellants  in  the  court  below,  on  the  appeals. 

BLEDSEYE  and  BKOWN,  JJ.,  concurred. 


II.  April,  1857. — Renewal  of  motion  by  the  Ferry  Company 


for  a  subrogation. 
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Immediately  after  the  foregoing  decision,  the  Ferry  Company 
renewed  its  motion  at  special  term  pursuant  to  leave  reserved. 

John  Van  Buren  and  Lot  C.  Clark,  for  the  motion. 
Theodore  C.  Vermilye  and  Charles  A.  Rapallo,  opposed. 

BIBDSEYE.  J. — I  do  not  deem  it  necessary,  in  deciding  this 
motion,  to  make  any  order  which  shall  dispose  finally  of  the 
main  question  which  has  been  argued  in  the  case,  viz.  :  The 
validity  or  invalidity  of  the  grant  to  the  Ferry  Company  under 
the  deed  of  November  25th,  1853. 

As  the  order  first  made  for  the  subrogation  was  originally 
drawn,  it  allowed  the  mortgaged  premises,  in  one  event,  to  be 
sold  subject  to  the  easement  claimed  by  the  Ferry  Company, 
under  their  deed.  A  purchase  on  such  terms  would  have 
estopped  the  purchaser  from  ever  raising  the  question  of  the 
validity  of  the  grant. 

Before  such  disability  could  be  imposed  upon  the  subsequent 
encumbrancers,  or  the  mortgagor,  it  would  be  necessary  to  ex- 
amine the  deed,  to  weigh,  with  a  care  commensurate  with  the 
importance  of  the  interests  and  the  questions  involved,  the  ob- 
jections to  its  validity,  and  to  decide  them  all  in  favor  of  the 
company.  If  that  course  were  necessary  to  the  proper  decision 
of  this  application,  I  should  have  great  difficulty  in  retaining 
the  motion  for  decision.  Interests  of  such  magnitude,  and 
equities  so  complicated  ought  not  to  be  passed  upon  on  a  mere 
non-enumerated  motion.  They  deserve  to  be  brought  before 
the  court  by  a  regular  action,  in  which  all  the  parties  in  interest 
shall  be  joined  as  parties,  and  have  full  opportunities  to  set 
forth  their  rights  by  pleading,  and  to  sustain  them  by  proofs. 
It  is  true  there  is  no  defect  of  power  to  dispose  of  such  questions 
on  motion.  From  the  very  nature  of  the  case,  where  relief  is 
asked  by  motion  upon  a  state  of  facts  involving  those  questions, 
they  must  be  investigated  if  the  motion*  is  to  be  decided.  Re- 
leases may  be  set  aside,  deeds,  and  even  judgments,  may  be 
overturned  by  the  court,  upon  the  decision  of  motions  and 
and  without  the  aid  of  a  jury.  (Ferris  a.  Crawford,  2  Den., 
604.)  But  the  court  may,  in  its  discretion,  direct,  that  instead 
of  the  informal  procedure  by  motion,  the  matter  shall  be  heard 
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by  action,  with  all  the  attendant  facilities,  afforded  by  pleadings, 
and  the  oral  examinations  of  witnesses,  and  appeals,  for  the  due 
administration  of  justice  in  cases  of  difficulty  and  importance. 
Such  a  discretion,  as  already  stated,  I  should  exercise  in  this 
case,  if  the  judgment  of  the  court  were  to  follow  the  arguments 
of  counsel,  and  decide  all  the  questions  which  have  been 
discussed. 

It  seems  to  me,  however,  sufficient  to  hold  at  present,  that 
the  Ferry  Company  have  shown  a  right,  prima  facie,  to  be  sub- 
stituted in  the  place  of  the  plaintiff  with  reference  to  the  judg- 
ment in  this  action,  on  paying  him  in  full  the  amount  due  him. 
thereon,  for  principal,  interest,  and  costs. 

When  the  plaintiff  has  received  that  sum,  he  cannot  longer 
demand  the  assistance  of  the  court,  and  may  properly  be  re- 
quired to  yield  his  place  to  another  claimant.  Such  claimant, 
however,  can  only  take  the  plaintiffs  place  and  acquire  his 
rights  to  the  security  in  question.  The  order  which  places  the 
Ferry  Company  in  the  place  of  the  plaintiff,  with  respect  to  the 
plaintiff's  judgment,  only  affirms  that  the  Company  have  an 
apparent  equity  which  may  be  saved  from  sacrifice  if  they  will 
pay  the  prior  lien.  It  need  not,  and  it  should  not,  establish 
ultimately  the  validity  of  that  equity  against  all  other  parties. 
The  Ferry  Company,  therefore,  on  being  subrogated  to  the 
plaintiff's  position,  can  sell  only  in  the  same  manner,  and  on  the 
same  terms  as  the  plaintiff  can  now  sell.  To  allow  them  to  sell 
subject  to  the  lien  sought  to  be  created  in  and  by  the  deed  of 
November  25,  1853,  is  to  affirm  the  validity  of  that  lien,  as 
against  all  the  parties  to  this  action,  and,  though  as  already 
stated,  that  question  might  be,  it  ought  not  to  be,  disposed  of 
on  a  motion  like  the  present. 

If  the  party  subrogated  succeeds  only  to  the  plaintiff's  rights 
and  powers  over  the  judgment,  the.  other  defendants  cannot,  in 
my  judgment,  rightfully  complain.  No  unfair  advantage  has 
been  gained  over  them.  They  arc  still  at  liberty  to  dispute  the 
other  claims  of  the  party  subrogated.  The  court  have  only  de- 
cided that  the  equities  of  the  party  subrogated  shall  not  be  cut 
off  by  a  sale  on  the  first  lien,  if  the  plaintiff's  is  paid  off. 

But  it  is  said  that  the  other  defendants,  whose  liens  on  the 
mortgaged  premises  are  bound  by  the  judgment,  and  will  be  cut 
off  by  the  sale,  have  a  legal  right  to  require  that  the  sale  pro- 
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ceed  in  due  course,  so  that  they  may  take  the  usual  proceedings 
to  obtain  the  surplus,  if  any,  to  arise  on  the  sale. 

I  do  not  intend  to  say  that  the  court  could  not,  in  any  case, 
intervene  and  direct  the  sale  to  proceed.  But  a  very  special 
case  for  that  purpose  would  have  to  be  made  before  such  an 
order  could  be  granted.  If  the  mortgagee  were  to  retain  the 
security,  the  court  would  hesitate  long  before  compelling  him 
to  foreclose  his  mortgage,  or  to  carry  into  effect  the  judgment 
of  foreclosure,  when  obtained.  And  if  the  Ferry  Company  is 
subrogated  to  the  rights  of  the  plaintiff,  and  nothing  more,  I 
can  see  no  greater  reason  for  directing  them  to  proceed  and  sell, 
than  for  thus  interfering  with  the  mortgagee.  The  Company 
will,  on  the  subrogation,  take  merely  a  lien  on  the  premises. 
They  may  retain  it  as  a  lien  if  they  deem  it  for  their  interest  so 
to  do. 

If  the  subsequent  encumbrancers,  either  by  mortgage  or 
judgment,  desire  either  to  test  the  validity  of  the  easement 
claimed  by  the  Ferry  Company,  or  to  obtain  payment  of  their 
claims  upon  the  mortgaged  premises,  they  have  appropriate 
remedies  to  which  they  can  resort,  and  by  which  any  relief  that 
might  be  extended  to  them  on  this  motion,  may  be  attained. 

Nor  has  the  mortgagor  any  reason  to  object  to  such  a  subro- 
gation. If  the  sale  is  abandoned  entirely,  and  he  is  left  in  pos- 
session of  the  property  mortgaged,  he  cannot  well  complain. 
If  the  conveyance  he  made  to  the  Ferry  Company,  subsequent 
to  the  mortgage,  is  invalid  or  void,  and  if  he  is  estopped  from 
attacking  it  by  his  position  as  the  grantor,  he  has  no  equity 
commending  him  to  the  favor  of  the  court,  and  requiring  us  to 
extend  to  him,  on  this  proceeding,  any  facilities  for  escaping 
from  that  estoppel. 

An  order  will,  therefore,  be  entered,  that,  on  paying  or  ten- 
dering to  the  plaintiff  the  amount  due  him  for  principal,  inter- 
est, and  costs,  on  the  judgment  in  this  action,  together  with  the 
fees,  expenses  and  disbursements  incurred  since  the  judgment 
and  in  reference  to  the  sale,  and  ten  dollars  for  the  costs  of  op- 
posing this  motion,  within  fifteen  days  after  the  entry  of  this 
order,  the  defendants,  the  Staten  Island  and  New  York  Ferry 
Company,  be  subrogated  to  all  the  rights  of  the  plaintiff  as  to 
the  judgment  in  this  action  and  the  moneys  secured  thereby, 
and  that  the  plaintiff,  on  receiving  the  amount  thus  directed  to 
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be  paid,  shall  execute  and  deliver  to  said  defendants  a  receipt 
therefor,  and  a  transfer  to  them  of  the  said  judgment.  If  such 
payment  or  tender  be  not  made  within  the  time  specified,  this 
motion  to  be  denied,  with  ten  dollars  costs. 

If  the  plaintiff,  on  being  tendered  the  amount  due  to  him, 
refuses  to  receive  the  same,  then  all  further  proceedings  on  his 
part  are  stayed  till  the  further  order  of  the  court,  except  the 
continuance  of  the  advertisement  of  sale  for  a  reasonable  period, 
the  Company  to  be  at  liberty,  in  case  of  such  refusal,  to  apply 
to  the  court  for  such  order  as  may  be  necessary  to  compel  the 
plaintiff  to  comply  with  this  order,  notice  of  such  application 
to  be  given  to  all  the  parties  to  the  action  who  have  appeared 
so  as  to  be  entitled  to  notice  of  the  proceedings  therein. 

After  such  subrogation  shall  be  made,  the  Company  is  to  be 
at  liberty  to  proceed  and  sell  the  mortgaged  premises  in  the 
same  manner  and  on  the  same  terms  only  as  the  said  plaintiff 
could  sell  the  same  if  this  order  had  not  been  made.  If  such 
sale  be  made  under  the  advertisement  of  sale  heretofore  made 
and  now- being  continued,  it  may  be  made  without  further  no- 
tice to  the  parties  in  interest.  But  if  the  sale  be  not  made 
under  the  present  advertisement  of  sale,  then  no  sale  shall  be 
made  until  thirty  days  after  copy  of  the  notice  of  such  sale  shall 
have  been  served  on  each  of  the  parties  to  this  action  who  has 
appeared  so  as  to  be  entitled  to  notice. 

The  order  is  not  to  affect  the  rights  or  equities  of  any  of  the 
parties  to  this  action  except  in  so  far  as  it  confers  on  the  Ferry 
Company  the  rights  of  the  plaintiff  in  and  to  the  judgment  in 
the  action. 

As  the  Ferry  Company  are  obtaining  a  favor  from  the  court, 
and  their  co-defendants  were  required  to  attend  to  guard  their 
own  interests  in  reference  thereto,  I  think  those  defendants  are 
also  entitled  to  the  costs  of  opposing  this  motion.  Those  costs 
are  fixed  at  ten  dollars 
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The  court  will  interfere  to  set  aside  a  judicial  sale  for  an  inadequate  price,  where 
there  was  accident  and  surprise  upon  the  one  side,  and  advantage  taken  of  it 
on  the  other,  and  where,  unless  the  court  can  afford  relief,  the  loss  will  he  ir- 
reparahle. 

Thus,  where  a  party  intended  to  appeal  in  good  faith,  but,  by  mistake  in  the  jus- 
tification of  sureties,  failed  to  obtain  an  effectual  stay  of  proceedings,  and  the 
other  party,  without  giving  him  notice  of  the  defect,  disregarded  the  stay  and 
bid  in  the  property  for  himself,  or  as  the  agent  of  another  person,  at  a  great 
sacrifice, — Held,  that  the  sale  was  properly  set  aside  and  a  resale  ordered. 

Upon  setting  aside  a  sale,  in  foreclosure  for  mistake,  and  inadequacy  of  price,  the 
order  should  be  framed  to  protect  intervening  purchasers  and  mortgagees, 
and  insure  the  application  of  the  proceeds  to  the  payment  of  the  moneys  ad- 
vanced by  them,  and  to  that  end  the  purchase-money  upon  such  sale  should 
be  held  and  not  distributed,  until  the  further  order  of  the  court,  and  with  leave 
to  apply  for  further  directions. 

Appeal  by  plaintiff  and  several  purchasers,  from  an  order  of 
the  Kings  County  Court  directing  a  resale  in  five  foreclosure 
actions. 

The  plaintiff  in  all  the  actions  was  David  II.  Gould.  The 
defendants  in  the  first  action  were  Edwin  B.  Gager,  William 
P.  Libby,  and  others;  in  the  second,  William  A.  Woodward, 
Libby,  and  others;  in  the  third,  Henry  Mathews,  Libby,  and 
others;  in  the  fourth,  Alice  C.  Lawler,  Libby,  and  others;  in 
the  fifth,  Clement  Kain,  Libby,  and  others. 

These  actions,  to  foreclose  mortgages,  were  commenced  by 
summons  and  complaint  in  the  usual  form,  and  judgment  for 
deficiency  was  claimed  against  the  defendant  William  P.  Libby, 
then  the  owner  of  the  equity  of  redemption.  Libby  denied 
that  he  had  assumed,  or  that  he  had  become  personally  re- 
sponsible for,  the  payment  of  the  mortgage  debts ;  and  as  a 
further  defence,  alleged  that  the  plaintiff  had  agreed  with  him 
to  extend  the  time  for  the  payment  of  the  principal  until  it  was 
convenient  for  him  to  pay  the  same,  or  until  he  wished  to  pay  it. 
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These  issues  were  tried  before  the  county  judge,  who  decided 
thereon  in  favor  of  the  plaintiff.  Thereupon,  on  the  5th  of 
July,  1861,  judgments  were  entered  in  the  usual  form  for  the 
foreclosure,  and  sale  by  a  referee,  of  the  mortgaged  premises, 
and  for  judgment  against  Mr.  Libby  for  deficiency.  The 
amount  decided  to  be  due  on  each  mortgage  was  $2,115.35. 
Subsequently,  Libby  took  appeals  from  these  judgments  and 
gave  undertakings  in  each  case  in  the  sum  of  $1,450:  the  sure- 
ties justified  ex  parte  in  $1,400.  The  plaintiff's  attorney  dis- 
regarded the  same  and  suffered  the  sales  to  proceed  in  pursu- 
ance of  the  notice  already  published.  On  the  3d  day  of  Au- 
gust, 1861,  in  pursuance  of  the  judgments,  the  premises  were 
sold  at  a  public  auction,  held  at  the  Commercial  Exchange,  in 
Brooklyn.  There  was  a  large  attendance  at  the  sale ;  the  day 
was  fair,  and  the  sale  was  regularly  conducted.  In  the  suit 
against  Gager,  the  premises  were  struck  off  to  the  plaintiff  for 
$500.  Subsequently,  Gould  sold  and  assigned  this  bid  to  the 
appellant,  Henry  G.  Powers,  for  an  advance  of  $500.  Powers 
subsequently  received  his  deed  of  the  premises,  and  paid  there- 
for $1,000.  Two  months  after,  Powers  obtained  a  loan  upon  a 
mortgage  on  the  premises,  which  was  duly  recorded.  Powers 
took  possession  of  the  premises,  repaired  and  let  the  same,  and 
expended  large  sums  of  money  in  such  repairs,  and  for  examin- 
ing the  title.  In  the  suit  against  Kain,  the  premises  were 
struck  off  to  Mary  B.  Jackson,  for  $600,  who  paid  the  money 
upon  such  bid,  and  received  the  deed  from  the  referee ;  and 
she  subsequently  took  possession  of  the  premises  and  let  them. 
One  month  thereafter  Mrs.  Jackson  mortgaged  the  premises 
upon  obtaining  a  loan  from  one  Peter  Konwenhoven.  The 
mortgage  was  duly  recorded. 

In  the  suit  against  Alice  C.  Lawler,  the  premises  were  struck 
off  to  Edwin  A.  Brooks  for  $500  actually  paid  therefor.  Sub- 
sequently, Brooks  received  his  deed  from  the  referee,  and  after- 
wards commenced  an  action  to  recover  possession  of  the 
premises.  In  the  suit  against  Mathews  and  others,  the  premises 
were  struck  off  to  the  plaintiff  for  $500,  who  received  a  deed 
from  the  referee;  and  Gould  afterwards  commenced  an  action 
to  recover  possession  of  the  premises.  In  the  suit  against 
Woodward,  the  premises  were  struck  off  to  the  plaintiff  for 
$800.  Subsequently,  Gould  assigned  this  bid  to  Stephen  W. 
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Mead,  for  an  advance  of  $200.  Mead  paid  for  the  premises 
$1,000,  and  received  a  deed  therefor  from  the  referee.  Mead 
afterwards  commenced  an  ejectment  suit  to  recover  possession 
of  said  premises.  At  the  time  of  the  sales  there  were  outstand- 
ing taxes  which  were  paid  by  the  respective  purchasers  before 
receiving  their  deeds. 

Subsequently,  Libby  procured  a  justification  by  his  sureties 
in  $3,000,  and  on  his  motion  the  order  appealed  from  was  made 
by  the  county  court.  On  the  argument  in  this  court  Libby 
claimed  a  dismissal  of  the  appeal. 

William  M.  Ingraham,  Chapman  &  Hitchcock,  and  Daniel 
P.  Barnard,  for  the  appellants. — I.  This  appeal  is  expressly 
allowed  by  the  Code,  §  344,  amended  1860,  and  by  §  349. 

II.  The  motions  upon  which  the  orders  were  granted,  did  not 
rest  in  the  discretion  of  the  county  judge,  independent  of  the 
rights  of  the  parties.     (1  Barb.  Ch.  Pr.,  370,  and  cases  cited  ; 
Breese  a.  Busby,  13  How.  Pr.,  485  ;  King  a.  Morris,  2  Abbotts' 
Pr.,  296.) 

III.  The  distinction  in  the  principles  upon  which  the  courts 
review,  or  refuse  to  review  orders  resting  in  the  discretion  of  a 
judge,  are  well  considered  in  Union  Bank  a.  Mott  (11  Abbotts' 
Pr.,  42),  where  the  defendant  appealed  from  an  order. 

IV.  The  undertakings  filed  on  the  first  day  of  August  did 
not  stay  the  proceedings  upon  the  judgments.     . 

V.  The  alterations  of  the  undertakings,  made  on  the  3d  of 
October,  could  have  no  retroactive  effect,  and   ought  not  to 
have  impaired  the  rights  of  the  purchasers  acquired  two  months 
previously.     (Matter  of  Berry,  26  Barb.,  55 ) 

VI.  The  papers  show  there  was  no  fraud  or  unfair  dealing  on 
the  part  of  the  plaintiff  or  his   attorney,  or  the  purchasers. 
Libby  knew  of  the  sales  and  took  no  steps  to  prevent  them. 
He  was  guilty  of  laches  in  making  his  motion. 

VII.  Mere  inadequacy  of  price  is  no  reason  for  opening  a 
sale  under  a  judgment  of  foreclosure,  even  where  the  plaintiff 
bids  in  the  property — much  less  ought  a  sale  to  be  opened  on 
that  ground  where  third  parties  have  become  the  purchasers. 
(Tripp  a.  Cook,  26  Wend.,  143,  156;  Murdock  a.  Empie,  9  Ab- 
botts' Pr.,  283;  Stahl  a.  Charles,  5  lb.,  348 ;  Duncan  a.  Dodd, 
2  Paige,  99 ;  American  Ins.  Co.  a.  Oakley,  9  lb.,  259 ;  Wil- 
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liamson  a.  Dale,  3  Johns.   6%.,  290 ;  Thompson  a.  Mount,  1 
£arb.  Ch.,  607. 

VIII.  The  respondent's  counsel  is  in  error  in  claiming  that 
the  purchasers  having  bought  subject  to  the  appeals  from  the 
judgments  they  took  the  title  subject  to  the  proceedings  in  the 
suit,  and  therefore  subject  to  the  power  of  the  court  to  set  aside 
the  sales  without  grounds  therefor,  and  without  just  terms.    At 
most,  the  purchasers  took  their  titles  subject  to  the  appeals  and 
subject  to  a  reversal  of  the  judgments.     This  question  is  not 
now  before  the  court;  in  fact,  the  judgments  have  been  af- 
firmed. 

IX.  If,  for  any  reason,  this  court  should  be  of  opinion  that 
the  sales  ought  to  be  set  aside,  then  the  orders  should  be  modi- 
fied so  as  to  set  aside  the  sales  upon  such  terms  as  are  just.     1. 
The  respective  purchasers  should  be  indemnified  for,  and  paid 
all  their  costs,  counsel  fees,  and  expenses,  upon  the  motions  be- 
low, and  upon  these  appeals.     2.  Libby  should  pay  to  the  pur- 
chasers the  amounts  paid  by  them  respectively  upon  the  pur- 
chase of  the  property,  with  interest.     3.  Libby  should  pay  to 
each  of  the  purchasers  a  sum,  to  be  fixed  by  the  court,  in  lieu 
of  the   gains  which   they  might  have  made   by  the  purchase. 
(Marsh  a.  Lowry,  26  Barl).,  197;  Angus'  case,  Ms.)     4.  Libby 
should  pay  all  the  cost  and  expenses  of  the  sales,  and   all  the 
costs,  counsel  fees,  and  expenses  incurred  by  some  of  the  pur- 
chasers in  the  ejectment  suits,  and  other  proceedings  to  recover 
possession  of  the  premises.      5.    Libby  should  reimburse  the 
purchasers  for  repairs,  the  expenses  paid  upon  the  purchase, 
and  for  searching  the  titles  upon  the  mortgage  loans  obtained 
by  some  of  the  purchasers.     0.  This  court  ought  in  some  man- 
ner to  provide  for  an  indemnity  to  the  mortgagees  and  tenants 
of  the  purchasers  who  were  not  before  the  court  below. 

Jasper  W.  Gilbert,  for  the  respondent. — I.  The  facts  in  this 
case,  on  settled  principles  of  equity,  justify  the  action  of  the 
court  below,  to  relieve  Mr.  Libby  from  the  heavy  loss  to  which 
he  has  been  subjected  by  the  sale  in  question.  (Collier  a. 
Whipple,  13  Wend.,  224;  Tripp  a.  Cook,  20  Jb.y  156;  Billing- 
ton  a.  Forbes,  10  Paige,  487 ;  May  a.  May,  11  /£.,  201 ;  Ilap- 
pock  a.  Conklin,  4  Sandf.  Ch,,  582.) 

II.  Nor  does  the  interposition  which  has  been  exerted  con- 
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travene  the  rule  of  protection  adopted  in  behalf  of  bona-fide 
purchasers  (Thompson  a.  Mount,  1  Barb.  Ck.,  607 ;  Ameri- 
can Ins.  Co.  a.  Oakley,  9  Paige,  259 ;  Baring  a,.  Moore,  5  11)., 
48 ;  Woodhull  a.  Osborne,  2  Edw.,  614 ;  Mott  a.  Walkley,  3 
Ib.,  590),  because — 1.  In  all  cases  either  Ingraham  or  Gould 
made  the  bid,  and  the  purchasers  had  actual  notice  of  all  the 
tacts  creating  the  unfairness  and  surprise.  Notice  to  an  agent 
is  notice  to  the  party.  (1  Story's  Eq.  Jur.,  §  408.)  2.  All 
were  purchasers pendente  lite.  Every  man  is  presumed  to  be 
attentive  to  what  passes  in  the  courts  of  justice,  and,  therefore, 
a  purchase  made  of  property  actually  in  litigation  pendente  lite 
for  a  valuable  consideration,  and  without  any  express  or  im- 
plied notice  in  point  of  fact,  affects  the  purchaser  in  the  same 
manner  as  if  he  had  such  notice.  (1  Story's  Eq.  Jur.,  §§  405, 
406 ;  Bridgman  a.  Green,  2  Ves.,  627 ;  Wilm.,  64 ;  Iluguenin 
a.  Basely,  15  Ves.,  289 ;  Story's  Eq.  Jur.,  §  409 ;  Dart's  V.  & 
P.,  404;  Cockell  a.  Taylor,  15  Eng.  L.  &  Eq.,  Ill ;  Murray  a. 
Lylburn,  2  Johns.  Ch.,  441  ;  See  also  Murray  a.  Ballon,  1 
Johns.  Ch.,  566,  maxim — pendente  lite  nikil  innovetur  ;  Gaskell 
a.  Durdin,  2  Ball  &  Beatty,  167 ;  1  Dow  P.  C.,  31  (3  Sugden's 
V.  <&  P.,  459.)  3.  In  all  the  cases  where  the  court  refused  the 
application  for  a  resale  on  the  ground  of  protecting  the  pur- 
chaser, the  sale  had  been  made  to  a  stranger  in  good  faith, 
under  a  final  decree  unappealed  from,  and  when  all  litigation 
as  to  the  subject-matter  of  the  action  had  been  ended,  but — 4. 
The  purchasers,  in  this  case,  are  chargeable  with  notice  that 
the  litigation  was  not  ended,  that  an  appeal  had  been  taken 
and  an  undertaking  given,  with  the  view  to  stay  proceed- 
ings, and  of  the  mistake  which  prevented  the  operation  of  the 
undertaking  as  a  stay  and  the  power  of  this  court  to  allow  an 
amendment  of  the  justification  of  the  sureties,  and  of  the  ap- 
pellate court  to  make  restitution.  (Code,  §  330.)  A  purchase 
under  such  circumstances  cannot  be  bona-fide.  (Gnllatian  a. 
Cunningham,  8  Cow.,  361,  374,  382 ;  S.  P.  Denning  a.  Smith, 
3  Johns.  Ch.,  332,  344:  Brinckerhoff  a.  Lansing,  4  11).,  65,  70  ; 
Manhattan  Co.  a.  Evertson,  6  Paige,  457,  466 ;  Attorney -gen- 
eral a.  Gower,  2  Eq.  Ca.  Ab.,  685 ;  Jackson  a.  Sharp,  9  Jo/ins., 
163 ;  3  Sug.  Vend.  &  Pur.,  454 ;  Kennedy  a.  Green,  3  ITyl.  ofc 
Keen,  699 ;  Whitehead  a.  Boulnois,  1  You.  &  Coll.  Exc.,  303  ; 
"Williamson  a.  Brown,  15  N.  Y.,  354.)  Constructive  notice 
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lias  been  repeatedly  held  to  exist  in  the  absence  of  any  idea  by 
the  court  of  actual  personal  knowledge  (1  PhilL,  253),  where 
it  was  satisfactorily  shown  that  the  purchaser  placed  implicit 
and  bona-fide  confidence  in  the  faith  of  his  vendor,  and  this  upon 
the  principle  that  he  must  be  fixed  with  all  the  knowledge 
which  it  was  reasonable  he  should  acquire.  (Jackson  a.  Rowe, 
2  Sim.  &  Stu.,  472.)  And  when  the  purchaser  has  been  guilty 
of  such  negligence  in  not  availing  himself  of  the  means  of  ac- 
quiring actual  notice  he  is  charged  with  constructive  notice, 
because  otherwise  his  conduct  would  be  a  cloak  to  fraud. 
(Jones  a.  Smith,  1  Hare,  43,  55  ;  West  a.  Reid,  2  lb.,  249,  257 ; 
Sterry  a.  Arden,  1  Johns.  Ch.,  261 ;  Green  a.  Slayter,  4  lb., 
38 ;  Dunham  a.  Dey,  15  Johns.,  555.)  5.  The  power  of 
amendment  necessarily  implies  full  relief  against  the  mistake, 
and  the  effect  of  the  amendment  in  this  case  is  to  put  the  par- 
ties in  the  same  situation  they  would  have  been  in  if  the  affi- 
davit of  justification  had  been  correct  originally.  Such  was  the 
express  provision  of  the  Revised  Statutes,  and  this  provision  is 
continued  in  force  by  section  471  of  Code,  and  is  also  preserved 
by  section  469  of  the  Code.  (See  also  Rule  93,  Code,  §  327 ;  2 
Rev.  Stat.,  556,  §§  33,  34 ;  Potter  a.  Baker,  4  Paige,  290 ; 
Schermerhorn  a.  Anderson,  1  N.  Y.  (1  Comst.},  430 ;  Wilson  a. 
Allen,  3  How.  Pr.,  369 ;  Beach  a.  Southworth,  6  Barb ,  173 ; 
Wilson  a.  Onderdonk,  2  Code  Rep.,  63 ;  Mills  a.  Thursby,  11 
How.  Pr.,  129  ;  Shaw  a.  Lawrence,  14  2b.,  94 ;  People  a.  Tar- 
bell,  17  lb.,  120 ;  Bellinger  a.  Gardner,  2  Abbotts'  Pr.,  441.) 
6.  The  rule  has  long  been  settled  that  a  purchaser  under  a 
decree  submits  himself  to  the  jurisdiction  of  the  court  in  that 
suit  as  to  all  matters  connected  with  such  sale,  or  relating  to 
him  in  the  character  of  purchaser.  Requa  a.  Rea,  2  Paige, 
339 ;  Collier  a.  Whipple,  13  Wend.,  224 ;  1  Story's  E<I.  Jur., 
§  406.)  Hence  the  cases  above  in  the  Court  of  Chancery  and 
Court  of  Errors,  where  sales  were  opened  for  misconduct  of  the 
master  without  any  fault  of  the  purchaser.  (Mott  a.  Walkley, 
3  Edw.,  590 ;  American  Ins.  Co.  a.  Oakley,  9  Paige,  259 ; 
Baring  a.  Moore,  5  lb.,  48  ;  Collier  a.  Whipple,  13  Wend.,  224), 
and  on  the  ground  of  accident  which  prevented  the  party  at- 
tending the  sale,  as  in  Thompson  a.  Mount  (1  Barb.  Ch.,  607), 
and  Hoppock  a.  Conklin  (4  Sandf.  Ch.,  582),  notwithstanding 
the  purchasers  were  bona-fide. 
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III.  The  doctrine  that  a  purchaser,  pending  an  appeal,  ac- 
quires a  right  to  hold  the  subject  of  his  purchase,  subject  to  the 
final  determination  of  his  appeal,  so  as  in  any  degree  to  affect 
the  powers  of  the  court  below  over  the  proceedings  in  the  suit, 
or  those  taken  under  the  decree,  is  utterly  unsound,  for,  if  car- 
ried out,  it  would  be  subversive  of  the  principles  before  stated 
which  are  obviously  essential  to  the  administration  of  justice, 
and  would  encourage  and  multiply  the  very  mischiefs  which 
the  court,  in  the  cases  cited  and  numerous  others,  have  been  so 
careful  to  prevent.  And  the  cases  which  hold  that  a  stay  by 
the  filing  and  service  of  an  undertaking,  does  not  divest  a  lien 
before  acquired,  have  no  bearing  on  this  case,  for  they  do  not 
touch  the  powrer  of  amendment,  or  the  power  to  control  and 
vacate  the  proceedings  in  a  suit. 

IY.  The  respondent  in  these  cases  so  far  from  acquiescing  in 
the  r\ght  of  this  court  to  reverse  or  modify  the  order  appealed 
from,  denies  its  jurisdiction  to  entertain  these  appeals,  but  as 
the  controversy  affects  the  title  to  real  estate,  and  may  produce 
a  conflict  of  jurisdiction  resulting  in  intolerable  litigation,  he 
desires  that  any  order  adverse  to  him  which  may  be  made,  may 
be  put  in  such  form  as  that  the  question  of  jurisdiction  may  be 
determined  by  the  Court  of  Appeals. 

By  THE  COURT.* — BROWN,  J. — The  court  will  not  interfere 
and  set  aside  a  sale  under  a  judgment  or  decree  of  foreclosure, 
for  mere  inadequacy  of  price.  But  where  there  has  been  fraud 
or  collusion,  or  the  parties  having  an  interest  as  owners  or  cred- 
itors have  been  prevented  from  attending  the  sale  by  the  repre- 
sentations of  the  master  or  referee,  or  by  sickness  or  inevitable 
accident,  then  it  will  exercise  its  power  and  order  a  resale.  In 
Collier  a.  Whipple  (13  Wend.,  224,)  a  resale  was  granted  and 
affirmed  on  appeal,  upon  the  ground  that  the  judgment-cred- 
itors were  prevented  from  attending  the  sale  in  consequence  of 
impressions  received  by  their  agent,  from  a  conversation  with 
the  master,  that  the  sale  would  not  take  place.  In  Tripp  a. 
Cook  (26  Wend.,  143,)  it  was  held  that  a  resale  will  be  ordered 
where  the  mortgaged  premises  have  been  sold  below  their  real 
value,  and  bought  in  by  the  mortgagee,  if  the  mortgagor  or 

*  Present,  BROWN,  SCRUGIIAM,  and  Lorr,  JJ. 
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those  representing  his  interest  have  been  misled  by  the  mort- 
gagee, or  even  by  a  third  person,  in  reference  to  the  foreclosure 
of  the  mortgage,  and  in  consequence  do  not  attend  the  sale. 
In  llequa  a.  Ilea  (2  Paige,  339),  a  resale  was  ordered,  because 
the  master,  mistaking  his  duty,  sold  the  premises  for  $1,000  to 
a  purchaser  who  was  aware  at  the  time  that  the  master  had 
written  instructions  from  the  complainant's  solicitor  not  to  sell 
for  less  than  $2,600.  It  was  also  held  that  the  purchaser  at 
such  sale  submits  himself  to  the  jurisdiction  of  the  court  as 
to  all  matters  connected  with  the  sale.  In  Billington  a. 
Forbes  (10  Paige,  407),  a  resale  was  ordered  where  a  co-defend- 
ant of  the  mortgagor  took  advantage  of  the  absence  of  the  hitter 
from  illness,  and  prevented  a  postponement  of  the  sale,  and  then, 
became  the  purchaser  himself  at  one-third  of  the  real  value  of''" 
the  premises.  To  the  same  effect  is  the  case  of  May  a.  May 
(11  Paige,  201).  The  papers  disclosed  improper  interference 
and  management  to  prevent  competition  at  the  sale,  and  the 
chancellor  ordered  a  resale  upon  the  application  of  a  judgment- 
creditor  who  was  not  present  when  the  sale  was  effected.  (  Vide, 
Denning  a.  Smith,  3  Johns.  Ch.,  332  ;  Powell  a.  Tuttlc,  3  N.  Y. 
(3  Comst.),  396.) 

The  five  cases  in  favor  of  David  II.  Gould,  of  which  the  titles 
are  given  above,  were  actions  brought  in  the  County  Court  of 
Kings  County,  each  to  foreclose  a  mortgage  upon  premises  in 
Brooklyn.  William  P.  Libby  was  not  the  mortgagor  in  either, 
but  he  was  made  a  party  as  the  owner  of  the  equity  of  redemp- 
tion in  each  case.  The  complaints  charged  thatjie  had  assumed 
and  become  personally  chargeable  with  the  payment  of  the 
mortgage  debts,  and  on  that  account  the  complaints  prayed,  in 
addition  to  the  usual  relief,  a  judgment  against  him  personally 
for  the  deficiency.  This  claim  was  put  in  issue  and  resisted  by 
the  defendant  Libby,  and  upon  the  trial,  judgment  was  rendered 
against  him.  lie  thereupon  appealed  to  the  Supreme  Court  on 
the  1st  of  August,  1861.  These  appeals  were  regular  in  all  re- 
spects, and  were  designed  by  him  to  operate  as  a  stay  of  all  the 
proceedings  in  the  actionsunt.il  the  appeals  could  be  heard  and 
determined.  They  did  not  have  the  effect,  however,  in  conse- 
quence solely  of  the  affidavits  of  justification  of  the  sureties  to 
the  undertakings  being  in  the  amounts  stated  therein,  and  not 
in  double  those  sums,  as  required  by  the  practice.  The  under- 
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takings,  with  these  imperfect  affidavits  of  justification,  were 
filed  and  served  on  the  1st  day  of  August,  1861,  and  on  the  3d 
of  that  month  the  plaintiff  proceeded  to  a  sale  of  the  mortgaged 
premises,  Libby  not  being  present,  and  without  returning  the 
undertakings  or  intimating  to  him  or  his  attorney  the  defect 
which  he  must  have  observed.  In  the  first-named  action,  the 
property  was  struck  off  to  and  purchased  by  the  plaintiff  for 
$500.  He  assigned  his  bid  to  one  Henry  I.  Powers  for  $1,000, 
and  the  referee  conveyed  the  premises  to  Powers,  the  plaintiff 
settling  with  the  referee  for  the  purchase-money.  This  was  on 
the  6th  of  August.  On  the  same  day  judgment  was  entered 
against  Libby  for  the  difference  of  $1,953.09.  In  October  there- 
after. Powers  mortgaged  the  premises  to  one  Philo  W.  Titus. 
The  premises  in  the  second-named  action  were  also  struck  off  to 
and  purchased  by  the  plaintiff  at  the  sale  for  $800.  On  the  5th 
of  August,  he  also  sold  this  bid  to  one  Mead  for  $1,000,  who, 
on  the  6th  of  August,  took  the  referee's  deed.  Judgment  in 
this  action  for  $1,645.88  deficiency  was  also  entered  against 
Libby.  In  the  third-named  action,  the  premises  were  pur- 
chased by  the  plaintiff,  at  the  sale,  for  the  sum  of  $500,  for 
which  he  took  the  referee's  deed  on  the  6th  of  August,  and  en- 
tered his  judgment  against  Libby  for  $1,947.41,  the  deficiency 
therein.  In  the  fourth-entitled  action,  the  premises  were  bid 
in  at  the  sale  by  the  plaintiff',  as  the  agent  of  Edwin  A.  Brooks, 
for  $500.  He  also  settled  the  consideration-money  with  the 
referee,  and  took  the  deed  to  Brooks,  August  5th.  Judgment 
in  this  case  was  entered  against  Libby  for  $1,945.88,  the  defi- 
ciency therein.  In  the  fifth  and  last  of  the  above-entitled  ac- 
tions, the  premises  were  struck  off  to  and  purchased  by  the 
attorney  for  the  plaintiff,  as  agent  of  one  Mary  B.  Jackson,  who 
afterwards  mortgaged  this  lot  to  one  Cowenhoven.  Four  things 
are  worthy  of  observation  here :  1.  Each  of  the  five  lots  were 
bid  in  at  the  sale  by  the  plaintiff,  or  by  his  attorney  in  the  ac- 
tions, for  himself  or  as  the  agent  of  other  persons.  2.  In  each 
case,  the  plaintiff  or  his  attorney  settled  with  the  referee  for  the 
purchase-money.  3.  The  deeds  were  all  executed  and  delivered 
on  or  before  the  6th  of  August,  within  three  days  of  the  time 
of  the  sale.  4.  The  entire  proceeds  of  the  sale  is  $2,900,  and 
the  deficiency  for  which  judgments  are  entered,  $9,313.08.  The 
proof  as  to  the  value  of  the  mortgaged  premises  is,  as  usual,  con- 
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flicting ;  but  there  are  two  facts  of  some  significance  in  this  con- 
nection. Libby  is  the  purchaser  and  owner  of  the  equity  of 
redemption,  witli  an  agreement  to  pay  the  several  mortgage 
debts,  as  the  plaintiff  alleges ;  and,  as  a  part  of  the  papers  upon 
which  the  County  Court  granted  the  order  to  re-sell,  there  is 
the  offer  of  Libby's  brother,  who  is  thought  to  be  of  ample 
ability,  to  bid  $1,500  upon  each  lot  at  the  resale.  I  can  hardly 
doubt  that  the  property  was  sold  at  .a  ruinous  sacrifice.  The 
affidavits  of  justification  were  amended  and  corrected  on  the 
3d  of  October,  1861,  under  an  order  of  the  County  Court. 
Libby  then  moved  the  County  Court  for  a  resale,  which  was 
granted  upon  terms,  from  which  the  plaintiff  has  appealed  in 
each  case  to  this  court. 

I  arrive  at  the  conclusion,  from  a  perusal  of  the  papers,  that 
Libby  intended  in  good  faith  to  bring  an  appeal  in  each  of  these 
actions — an  appeal  which  should  stay  the  plaintiff's  proceedings 
and  arrest  the  further  progress  of  the  sale.  It  follows  as  a  corol- 
lary to  this  proposition  that  the  defect  in  the  affidavits  of  justi- 
fication, which  rendered  the  appeals  ineffectual  to  stay  the  sale, 
was  an  inadvertence,  a  mere  accident,  a  thing  which  will  occa- 
sionally occur  in  the  present  transition  state  of  the  practice, 
whatever  may  be  the  care  and  skill  employed.  The  defendant 
Libby  confided,  as  he  certainly  had  a  right  to  confide,  in  the 
efficacy  of  the  appeal  papers  to  stop  the  sale,  and  did  not,  there- 
fore, attend  or  give  himself  any  concern  therewith.  The  defect 
in  the  papers  was  unknown  to  Libby,  but  it  was  well  known  to 
the  plaintiff,  and  having  the  control  of  the  sale,  he  was  armed 
with  power  to  work  great  mischief  to  his  adversary.  lie  was 
not  bound,  under  any  rule  of  practice,  to  return  the  undertak- 
ings as  insufficient,  and  to  give  the  owner  of  the  property  notice 
that  the 'Sale  would  proceed.  The  question  is  not  so  much  what 
he  was  bound  to  do,  as  what  he  was  in  equity  and  good  faith 
bound  not  to  do.  His  only  legitimate  object  in  prosecuting  the 
actions  was  to  collect  his  money.  lie  knew  his  adversary  was 
laboring  under  a  delusion,  and  that  one  word  from  him  would 
make  him  aware  of  the  peril  and  danger  of  his  position.  If  his 
omission  to  speak  that  word  resulted  in  irreparable  injury  to  his 
adversary  and  large  benefit  to  himself,  he  cannot  complain  if 
the  court  exerts  its  power  to  redress  the  injury,  doing  him  no 
wrong  at  the  same  time.  In  Billington  a.  Forbes  (supra),  the 
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mortgagor  was  unable  to  attend  the  sale  from  illness.  A  co- 
defendant  interfered  and  prevented  a  postponement,  and  became 
the  purchaser  of  the  property  himself,  at  one-third  of  its  real 
value,  and  a  resale  was  ordered.  In  this  case  the  owner  of  the 
property  was  not  physically  ill ;  he  was,  however,  laboring  un- 
der a  misapprehension,  a  delusion,  as  to  the  sale  of  his  property. 
This  was  well  known  to  the  plaintiff,  who,  notwithstanding, 
proceeded  with  the  sale  and  bid  in  the  property  for  himself  and 
others  at  one-third  of  its  real  value.  The  two  cases  are  not  dis- 
similar in  principle,  and  the  one  should  be  open  to  the  same 
relief  as  the  other.  There  was  accident  and  surprise  upon  the 
one  side,  and  advantage  taken  of  it  upon  the  other,  and  unless 
the  court  can  afford  relief,  the  loss  will  be  irreparable.  I  am 
influenced  somewhat  by  the  haste  with  which  the  plaintiff  had 
the  conveyances  executed  and  the  sales  perfected,  and  by  the 
speed  with  which  others  became  interested  as  purchasers  and 
mortgagees.  It  looks  like  the  execution  of  a  purpose  to  place 
barriers  between  the  owner  and  the  relief  he  now  seeks.  The 
circumstances  are  peculiar  and  unusual,  certainly.  The  trans- 
fers and  changes  referred  to  form  no  insurmountable  impediment 
to  a  resale  of  the  property.  The  persons  having  these  claims 
are  not  purchasers  without  notice,  so  as  to  entitle  them  to  hold 
against  the  equities  of  the  owner.  All  the  lots  were  bid  in  by 
the  plaintiff  and  his  attorney,  either  for  the  plaintiff  or  the  others, 
and  notice  to  the  agent  is  notice  to  the  principal.  Besides,  pur- 
chasers under  a  judgment  or  decree  of  the  court  submit  them- 
selves to  its  jurisdiction  in  respect  to  the  property  purchased, 
and  take  it  subject  to  its  power  to  vacate  the  sale  under  proper 
limitations  and  to  promote  the  ends  of  justice. 

The  orders  of  the  County  Court  should  be  affirmed  and  modi- 
fied so  as  to  protect  the  purchasers  at  the  sales,  and  the  subse- 
quent mortgagees,  and  insure  the  application  of  the  proceeds  of 
any  sales  of  the  mortgaged  premises,  to  be  made  hereafter,  to 
the  payment  of  the  moneys  advanced  by  them  ;  and  to  that  end 
the  purchase-money  upon  such  sales  should  be  held  and  not 
distributed  until  the  further  order  of  the  court,  and  with  leave 
to  the  parties  interested  to  apply  for  further  directions.  The 
orders  to  be  settled  upon  notice,  by  the  justice  who  delivers  this 
opinion. 
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DE  RHAM  a.  GROYE. 

Supreme  Court,  first  District  /   Before  lion.  Joseph  S.  Bos- 
worth,  Referee,  May,  1864. 

MEASURE  OF  DAMAGES  ON  FOREIGN  BILL. — RATE  OF  EXCHANGE. — 
MONEY  OF  ACCOUNT. — LEGAL  TENDER  CURRENCY. 

The  measure  of  damages  upon  the  protest,  for  non-acceptance,  of  a  bill  of  exchange 
drawn  and  negotiated  in  this  State,  and  payable  in  England,  and  for  a  sum 
expressed  in  the  currency  of  that  country,  is  the  face  of  the  hill,  adding  the 
rate  of  exchange,  and  adding,  to  the  total,  ten  per  cent,  damages,  and  interest 
upon  both  the  debt  and  the  damages. 

The  principal  sum  is  to  be  ascertained  by  multiplying  the  sum  expressed  in  ster- 
ling currency,  by  4.4444,  and  multiplying  the  product  by  the  figures  which, 
according  to  the  usage  of  business,  designate  the  rate  of  exchange,  as  the  same 
stood  at  the  time  of  protest  for  non-acceptance. 

There  being,  during  the  suspension  of  specie  payments,  a  difference  in  value 
between  coin  and  legal  tender  notes,  the  lawful  money  of  the  United  States, 
and  consequently  two  rates  of  exchange,  one  for  the  legal  tender  currency,  and 
the  other  for  coin  ;  the  computation  is  to  be  made  according  to  the  current 
rate  of  exchange  in  currency,  not  according  to  the  current  rate  of  exchange  in 
coin. 

Trial  before  a  referee. 

Henry  C.  De  Rham  and  others  brought  two  actions  against 
William  Grove  and  Frederick  Allison,  to  recover  upon  two 
foreign  bills  of  exchange  drawn  by  the  latter,  and  protested  for 
non-acceptance. 

The  material  facts  are  stated  in  the  opinion. 

William  Beits,  for  the  plaintiffs,  insisted  that  they  were  en- 
titled to  recover  the  amount  necessary  to  enable  them  to  replace 
the  money  in  England.  (Citing  Grant  a.  Healy,  3  Sum.n.  R., 
523 ;  3  Rev.  Stat.,  5  cd.,  70,  §  18-22.)  And  that  the  recovery 
should  be  for  the  amount  computed  in  currency  or  legal  tender 
notes,  not  in  coin,  which  was  at  a  premium  above  the  lawful 
money  of  the  United  States. 

Titus  B.  Eldridge,  for  the  defendants,  insisted  that  the  acts 
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of  Congress  of  1799  and  1842,  fixed  the  value  of  the  pound 
sterling,  and  that  the  recovery  must  be  accordingly.  (Story  on 
Prom.  Notes,  §§  396,  399.) 

J.  S.  BOSWOKTH,  Referee. — These  suits  are  brought  against 
the  defendants,  as  drawers  of  two  bills  of  exchange,  both  drawn 
and  negotiated  in  New  York:  one  is  drawn  on  a  house  in  Lon- 
don, for  the  sum  of  "  nineteen  hundred  and  seventy-six  pounds, 
five  shillings  and  sixpence  sterling."  The  other  is  drawn  on  a 
house  in  Liverpool,  payable  in  London,  for  "  the  sum  of  thir- 
teen hundred  and  thirty-nine  pounds  four  shillings  and  three 
pence  sterling." 

Both  were  duly  protested  for  non-acceptance,  and  notice 
thereof  was  duly  given  to  the  drawers,  Nov.  17,  1863. 

Both  were  purchased  in  New  York  by  the  plaintiffs,  and 
paid  for  by  them  in  currency,  that  is,  legal  tender  notes,  at 
the  then  current  rate  of  exchange,  viz.,  $1.68  in  currency ;  it 
being  $1.10  in  coin. 

The  current  rate  of  exchange  on  bills  drawn  in  New  York 
on  London,  at  the  time  the  said  bills  were  protested  for  non- 
acceptance,  was  $1.68  in  currency  ;  that  is,  legal  tender  notes ; 
and  $1.10  in  coin.  By  the  uniform  course  of  business  among 
merchants  and  bankers,  the  value  of  exchange  at  any  given 
rate  is  ascertained  by  estimating  the  par  value  of  exchange  at 
$4.4444  for  the  pound  sterling,  and  multiplying  this  product  by 
the  given  rate.  This  is  the  method  to  ascertain  the  amount  to 
be  paid  for  the  pound  sterling,  whatever  the  rate  of  exchange, 
on  purchasing  a  bill,  or  taking  it  up  when  protested. 

The  practical  question  is,  what  is  the  measure  of  damages  in 
these  cases. 

In  Hendricks  a.  Franklin  (4  J.  R.,  119),  decided  in  1809, 
it  was  held  (before  the  subject  was  regulated  by  statute)  that 
the  sum  recoverable  was  the  contents  of  the  bill,  estimated  at 
the  par  of  exchange,  and  20  per  cent,  damages,  with  interest, 
and  that  no  recovery  could  be  had  for  the  difference  between 
the  price  of  bills  at  the  time  the  bill  was  returned  and  the  time 
it  was  drawn. 

In  Graves  a.  Dash  (12  J.  7?.,  17),  Hendricks  a.  Franklin  was 
overruled  by  the  reversal  of  the  judgment  in  the  principal  case 
which  had  been  decided  in  conformity  with  it ;  and  it  was  held 
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that  the  measure  of  damages  was  the  contents  of  the  bill,  at  the 
rate  of  exchange,  or  price  of  bills  on  England,  at  the  time  of  the 
notice  of  the  dishonor  of  the  bill,  together  with  20  per  cent, 
damages  and  interest. 

The  same  rule  was  declared  in  Denston  a.  Henderson  (13 
J.  R.,  322),  and  that  case  was  decided  in  conformity  with  it. 

This  subject  is  now  regulated  in  this  State  by  statute,  which 
enacts,  with  reference  to  bills  of  exchange  drawn  or  negotiated 
within  this  State,  that,  "If  the  contents  of  such  bill  be  expressed 
in  the  money  of  account  or  currency  of  any  foreign  country, 
then  the  amount  due,  exclusive  of  the  damages  payable  thereon, 
shall  be  ascertained  and  determined  by  the  rate  of  exchange,  or 
the  value  of  such  foreign  currency,  at  the  time  of  the  demand  of 
payment."  (1  Rev.  Stat.,  770,  §  21 ;  same  stat.,  5  ed.,  vol.  3, 
p.  70.)  "  Where  a  bill  of  exchange  shall  be  protested  for  non- 
acceptance,  the  same  rate  of  damages  shall  be  allowed  on  the 
protest  for  non-acceptance,  as  provided  in  the  four  last  sections  • 
and  shall  be  in  lieu  of  interest,  charges  of  protest,  and  all  other 
charges  incurred  previous  to,  and  at  the  time  of  giving  notice 
of  non-acceptance;  but  the  holder  shall  be  entitled  to  recover 
interest  upon  the  aggregate  amount  of  the  principal  sum  speci- 
fied in  the  bill  and  of  the  damages  thereon,  from  the  time  at 
which  notice  of  protest  for  non-acceptance  shall  have  been 
given."  (Ib.,  §  22.)  "The  damages  allowed  by  this  title  shall 
be  recovered  only  by  the  holder  of  a  bill  who  shall  have  pur- 
chased the  same,  or  some  interest  therein,  for  a  valuable  con- 
sideration." (lb.,  71,  §  23.)  The  "  rate  of  damages"  provided 
in  "  the  four  last  sections,"  immediately  preceding  said  section 
twenty-two,  exclusive  of  the  provision  in  section  twenty-one,  is, 
"  If  such  bill  shall  have  been  drawn  upon  any  person  or  per- 
sons at  any  port  or  place  in  Europe,  ton  dollars  upon  the  hun- 
dred, upon  the  principal  sum  specified  in  such  bill."  (/^.,  70, 
§  18,  subd.  4).  Section  twenty-one  prescribes  the  mode  of 
ascertaining  and  expressing  in  Federal  currency,  "the  amount 
of  the  principal  sum  specified  in  the  bill.'' 

This  statute  seems  to  have  been  constructed  and  enacted  with 
a  view  to  give  effect  to  the  rule  that  the  holder  of  a  bill  drawn 
in  this  State  upon  any  port  or  place  in  Europe,  and  which  has 
been  protested  for  non-acceptance  or  non-payment,  "  is  entitled 
to  have  an  equal  amount  to  what  he  must  pay,  in  order  to 
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remit  the  debt  to  the  place  where  it  is  payable.  He  ought  to 
have  just  as  much  allowed  him  where  he  sues,  as  he  could  have 
had  if  the  contract  had  been  duly  performed.  He  ought  to 
have  the  rate  of  exchange  allowed,  if  the  exchange  be  above 
par,  and  a  proportionable  deduction  made,  if  the  exchange  be 
below  par,  in  order  to  have  his  money  replaced,  in  England,  at 
exactly  the  amount  he  would  have  been  entitled  to  receive  on 
a  suit  there."  (3  Kentfs  Com.,  117,  note  (a) ;  Story  on  Bills, 
§§  399,  400  ;  2  Phillips'  Ev.,  §  261.)  By  this  rule  the  amount 
due  on  the  larger  bill  (exclusive  of  damages),  ascertained  and 
determined  by  the  rate  of  exchange,  is  expressed  by 

£1976  55.  Qd.  x  $4.4444  x  $1.68,  which  equals,  $14,756.039. 

Ten  per  cent,  of  the  sum  specified  in  the  bill, 

thus  ascertained  and  determined,  is  ....    1,475.603. 

The  interest  on  these  two  sums  for  6  months,      .       568.107. 

Making  the  sum  to  be  recovered,     ....      $16,799.749. 

The  same  process  shows  the  amount  recoverable  on  the  other 
bill  to  be  $11,384.263. 

If  legal  tender  notes  and  coin,  expressing  on  their  face  the 
same  sum,  were,  practically,  of  equivalent  value,  no  question 
would  be  made  (on  the  facts  as  found)  that  the  plaintiffs  are 
entitled  to  recover  the  sums  above  stated. 

Legal  tender  notes  must  be  received  in  satisfaction  of  debts, 
at  the  sums  expressed  on  their  face.  The  creditor  cannot  de- 
mand any  thing  actually  better,  and  the  debtor  is  not  obliged 
to  pay  in  any  thing  better.  In  law,  there  is  no  better  cur- 
rency. They  are  a  legal  tender  in  payment  of  all  debts  between 
citizens,  and  are  lawful  money  of  the  United  States. 

The  amount  due  on,  or  the  value  of  these  bills,  at  the  true 
rate  of  exchange,  when  paid  for  or  payable  after  protest  for 
non-acceptance,  in  legal  tender  notes,  or,  in  other  words,  in 
lawful  money  of  the  United  States,  is  as  above  stated.  The 
proper  rule,  and  that  expressed  in  the  statute,  in  cases  of  bills 
drawn  and  negotiated  here,  on  London,  and  payable  in  English 
currency,  and  sued  here,  being  to  allow  that  sum,  in  the  lawful 
currency  of  the  country,  which  approximates  most  nearly  to  the 
amount  to  which  the  holder  is  entitled  in  the  country  where 
the  debt  is  payable ;  effect  is  given  to  it  and  justice  done  by 
rendering  judgment  according  to  the  results  above  stated. 
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The  holder  must  pay  all  he  recovers,  excepting  the  ten  per 
cent,  allowed  for  damages  (the  rate  of  exchange  remaining  the 
same),  to  purchase  other  bills  for  the  same  amounts.  The  stat- 
ute of  the  United  States  of  March  2, 1799,  and  of  July  27, 1842, 
fixing  the  value  of  foreign  coins  and  money,  do  not  affect  the 
question.  Whatever  may,  by  force  of  those  statutes,  be  the 
legal  value  of  the  pound  sterling  for  any,  or  all  purposes,  the 
fact  remains  that  the  value  of  exchange  (or  the  sum  to  which  it 
amounts),  above  par,  when  expressed  in  Federal  currency,  is 
ascertained  by  multiplying  such  rate  by  $4.4444,  to  arrive  at 
the  value  of  the  pounds ;  and  the  sum  which  expresses  this  value, 
is  to  be  multiplied  by  the  number  of  pounds  sterling  specified  in 
the  bill.  Assuming,  therefore,  that  the  value  of  the  pound  ster- 
ling here  is  $4.84,  or  any  other  sum,  yet  inasmuch  as  the  phrase 
"  the  rate  of  exchange"  expresses  a  sum  to  be  ascertained  as 
above  stated,  that  mode  of  ascertaining  its  value  or  amount, 
must  be  pursued,  to  reach  a  result  conforming  to  what  is  meant 
by  the  expression  indicating  a  given  or  specified  "  rate  of  ex- 
change." 

I  think  the  plaintiffs  entitled,  on  the  facts  found,  to  judgments 
for  the  sums  above  stated. 

But  these  sums  exceed  the  amounts  named  in  the  summons 
and  demanded  in  the  prayers  for  judgment.  The  plaintiffs,  if 
the  views  above  stated  are  correct,  are  entitled  to  judgment  for 
the  amounts  specified  in  the  summons  and  in  the  prayers  for 
judgment,  and  I  therefore  report  in  favor  of  the  plaintiffs,  in 
each  case,  the  amount  for  which  the  summons  states  judgment 
will  be  taken,  the  same  amount  being  named  in  the  prayer  for 
judgment. 
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FASSETT  a.  TALLMADGE. 
Supreme  Court,  First  District  ;    General  Term,  May,  1S63. 

CREDITOR'S  ACTION.  —  ACCOUNTING  BY  FRAUDULENT  ASSIGNEE.  — 
PLEADING.  —  APPEAL.  —  AMENDMENT. 

A  judgment  creditor  of  a  partnership,  after  insolvency  of  the  partnership  and  its 
members,  may  maintain  an  action  against  them  and  a  fraudulent  assignee  who, 
with  knowledge  of  the  insolvency  and  the  equities  of  creditors,  and  with 
intent  to  defraud  the  creditors,  has  taken  an  assignment  of  the  partnership 
property,  to  compel  the  latter  to  account,  as  a  trustee,  for  the  assets,  and  have 
the  fund  distributed  among  all  creditors  who  are  entitled  to  share  in  the  fund, 
and  who  may  come  in-  and  contribute  to  the  expenses  of  the  action.  And  in 
such  action  it  is  not  necessary  to  aver  or  prove  the  issue  of  an  execution.  The 
action  does  not  depend  on  the  existence  of  a  lien,  or  the  failure  of  the  remedy 
at  law,  but  on  the  equitable  rights  of  the  plaintiff  as  a  cestui  que  trust,  arising 
out  of  the  insolvency  and  fraud. 

It  seems,  that  such  an  action  might  be  maintained  by  a  simple  contract  creditor. 

There  is  no  reason  why,  in  such  a  case,  the  creditors  should  be  compelled  to 
bring  numerous  useless  suits  at  law,  when  they  can  all  prove  their  claims  in 
the  one  suit  in  equity. 

In  such  an  action,  the  objection  that  the  complaint  does  not  allege  the  insol- 
vency of  the  individual  partners  cannot  be  taken  for  the  first  time  on  appeal 
from  the  final  judgment,  after  answering  and  trial. 

A  verbal  error  in  the  interlocutory  order  for  judgment,  and  in  the  final  judgment, 
in  describing  the  assignment,  if  of  such  a  nature  as  not  to  prejudice  the  parties, 
may  be  disregarded  on  appeal,  or  may  be  treated  as  amended. 

Appeal  from  a  judgment. 

This  action  was  an  action  for  an  accounting  and  distribut*  , 
of  partnership  assets  ;  and  was  brought  by  Elias  Fassett  against 
Samuel  W.  Tallmadge  and  others. 

In  1851,  the  defendants,  J.  J.  Tallmadge,  Howell,  and 
Bowers,  were  partners  in  the  forwarding  business,  and,  as  such, 
owned,  among  other  property,  the  "  Western  Lake  Boat  Line 
of  Canal  Boats."  They  did  business  in  New  York,  under  the 
name  of  E,.  L.  Howell  &  Co.,  and  in  Buffalo,  under  that  of 
Bowers,  Tallmadge  &  Co. 

They  had  a  business  connection  at  Oswego  with  Benjamin 
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Isaacs,  who  conducted  a  warehousing  and  shipping  business  in 
the  name  of  Bowers,  Isaacs  &  Co.,  at  that  place. 

On  the  30th  January,  1852,  the  business  of  the  season  hav- 
ing closed,  Bowers  sold  out  to  J.  J.  Tallrnadge  his  interest  in 
all  three  firms,  and  on  the  llth  February,  1852,  J.  J.  Tall- 
madge and  Ilowell  sold  the  property  of  the  firms  of  R.  L. 
Ilowell  &  Co.  and  Bowers,  Tallmadge  &  Co.,  including  any 
interest  which  those  firms  might  have  in  the  firm  of  Bowers, 
Isaacs  &  Co.,  to  the  appellant.  On  the  same  day  the  appellant 
conveyed  one-half  of  his  interest  in  the  property  sold,  to  Geo. 
W.  Rogers,  for  a  valuable  consideration. 

Elias  Fassett,  the  respondent,  was  not  at  this  time  a  judg- 
ment creditor  of  any,of  these  defendants  individually,  nor  of 
the  firms  above  mentioned.  His  attorney  commenced  an  action 
on  the  13th  October,  1857,  in  his  name,  against  the  defendants, 
J.  J.  Tallmadge,  Ilowell,  and  Bowers.  The  complaint  in  that 
action  was  for  $300,  alleged  to  have  been  loaned  J.  J.  Tall- 
madge, Ilowell,  and  Bowers,  by  Fassett,  November  17,  1851, 
It  alleged  also  that  they  were  at  the  time  copartners  in  business 
under  the  two  several  firm  names  of  Ralph  L.  Ilowell  &  Co.r 
and  Bowers,  Tallmadge  &  Co.  It  was  verified  by  the  attorney, 
and,  together  with  the  summons,  was  served  personally  on  J. 
J.  Tallrnadge,  in  Wisconsin,  October  26,  1857.  Bowers  admit- 
ted personal  service,  October  17, 1857.  Ilowell  was  not  served, 
and  judgment  against  all  three,  for  $443,  was  entered  Novem- 
ber 19,  1857,  no  defence  having  been  interposed. 

The  suit  now  before  the  court  was  commenced  November  23, 
1857 — four  days  afterward — as  appears  from  the  date  of  the  sum- 
mons and  verification  of  the  complaint.  It  purported  to  be  a 
creditor's  suit,  to  set  aside  the  sale  to  the  appellant  of  February 
11,  1852,  and  was  based  on  the  judgment  for  $443  of  Novem- 
ber 19,  1857.  There  was  no  allegation  in  the  complaint  of  the 
issuing  and  return  of  any  execution  upon  the  previous  judg- 
ment. It  appeared  on  the  trial,  subsequently,  that  one  was 
issued  to  the  sheriff,  seven  days  after  November  23,  1857.  and 
returned  nidi  a  lona  a  month  after  this  cause  was  at  issue.  The 
complaint  did  not  contain  any  allegation  that  the  defendants 
were  individually  insolvent,  or  that  the  judgment  for  $443  was 
unpaid,  or  that  any  of  them,  with  the  exception  of  Bovvers,  who 
admitted  service  of  process,  ever  knew  of  its  existence  before 
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the  commencement  of  this  action.  This  suit  was  brought  by 
the  respondent,  Fassett,  "  on  behalf  of  himself,  and  all  other 
creditors  of  the  firm  or  several  firms  hereinafter  set  forth,  who 
may  be  entitled  to  share  in  the  assets  hereinafter  referred  to, 
and  who  may  come  in  and  contribute  to  the  expenses  of  this 
action."  But  there  was  no  allegation  in  the  complaint,  nor 
any  evidence  or  finding  of  the  court,  in  this  case,  that  the  sale 
in  question  was  invalid  as  between  the  parties  to  it — the  appel- 
lant and  his  co-defendants,  or  as  to  the  creditors  of  either  of 
the  impleaded  defendants  individually.  The  creditors  whose 
claims  were  included  in  the  referee's  report,  and  provided  for 
in  the  judgment,  were  not  judgment  creditors  of  the  defendants 
nor  of  the  firms  mentioned.  The  report  of  the  referee,  and 
the  judgment  thereon,  were,  however,  based  upon  the  assump- 
tion that  both  the  plaintiff  and  these  creditors  were  creditors 
of  the  partnerships. 

The  complaint,  after  stating  that  prior  to  the  sale  of  Februa- 
ry 11,  1852,  the  defendants  impleaded  with  the  appellant,  were 
copartners  under  the  two  several  firm-names  of  Ralph  L.  Howell 
&  Co.,  and  Bowers,  Tallmadge  &  Co.,  and  were  the  owners  of 
canal  boats  and  other  property,  amounting  to  $60,000,  set  forth 
the  judgment  of  $443,  before  referred  to,  and  alleged  that  on 
and  before  February  11, 1852,  these  firms  had  become  insolvent. 
It  then  averred  that  on  that  day,  while  the  defendants,  John 
J.  Tallmadge,  Ralph  L.  Howell,  and  Henry  C.  Bowers,  were 
"  so  as  aforesaid,  indebted  to  the  plaintiff  and  divers  other  per- 
sons," "  the  defendant  John  J.  Tallmadge,  acting  for  and  on 
behalf  of  the  aforesaid  firms,  fraudulently  and  for  the  special 
purpose  of  hindering,  delaying,  and  defrauding  the  plaintiff  in 
this  action,  and  other  creditors  of  said  firm,"  made  and  executed 
the  assignment  of  the  property  and  assets  of  the  several  firms 
to  the  appellant.  Then  followed  a  copy  of  the  instrument,  and 
allegations  of  the  appellant  taking  possession  of  the  property 
under  it.  conducting  the  business  in  his  own  name,  realizing 
$15,000  thereby;  that  this  was  without  the  knowledge  or  con- 
sent of  Howell  and  Bowers,  but  that  they  subsequently  assent- 
ed ;  that  no  consideration  was  paid  by  appellant,  that  the  de- 
fendants knew,  at  the  time,  that  the  firms  were  insolvent ;  that 
further  articles  in  writing  were  executed  on  March  20,  1852, 
which  were  part  of  the  alleged  fraudulent  scheme ;  and  that 
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they  were,  and  each  of  them  was  wholly  null  and  void  as  to 
the  plaintiff  in  this  action,  and  all  other  creditors  of  the  two 
firms  named.  The  demand  of  relief  was  for  judgment,  declar- 
ing the  sale  void  as  to  the  plaintiff,  "  and  all  other  creditors" 
of  the  two  firms  "'  similarily  situated,"  and  appointing  a  receiver, 
with  an  injunction  interim. 

The  answer  of  the  appellant,  in  substance,  admitted  the  co- 
partnerships ;  denied  the  value  of  the  property,  and  the  indebt- 
edness of  the  plaintiff  Fassett,  before  the  time  of  the  sale  sought 
to  be  set  aside;  admitted  the  execution  of  the  assignment; 
denied  the  frauds  alleged  ;  and  asserted  the  full  concurrence  of 
the  principal  creditors  of  the  two  respective  firms.  It  admitted 
further,  the  conduct  of  the  business  by  the  appellant  subsequent 
to  the  sale,  in  his  own  name;  alleged  the  assignment  was  for 
the  benefit  of  creditors ;  then  averred  that  the  sale  of  February 
11,  1852,  was  unconditional,  and  that  thereby  the  appellant 
became  the  owner  of  the  property  therein  named  ;  set  up  joint 
ownership  of  the  property  with  one  Rogers,  as  subsequent  ven- 
dee of  a  half  interest  therein ;  and  averred  the  disposal  of  all 
the  assets  prior  to  the  commencement  of  this  action.  It  then 
alleged  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  prayed  dismissal  thereof,  with 
costs. 

On  the  trial  of  this  cause  at  special  term,  before  Mr.  Justice 
Sutherland,  when  the  plaintiff  had  rested  his  case,  the  defendant, 
appellant,  moved  for  a  nonsuit;  which  was  denied.  The  court 
rendered  a  decision  in  favor  of  the  plaintiff,  directing  a  refer- 
ence to  lion.  Win.  Mitchell,  who  subsequently  made  his  report 
entitled  in  this  and  two  other  similar  suits  by  one  Rigney. 
Exceptions  to  this  report  were  duly  taken  by  the  appellant, 
and  overruled,  and  judgment  finally  rendered  against  the  ap- 
pellant for  $25,484.04:  (being  for  the  entire  amount  of  assets 
and  property  belonging  to  the  said  several  firms,  and  trans- 
ferred by  them  to  the  appellant),  with  costs.  Exceptions  to 
this,  as  also  to  the  decision  and  findings  of  the  court,  were  duly 
filed  by  the  appellant,  who  appealed  to  the  general  term. 

Elbridge  T.  Geiry  and  Win.  Curtis  Noyes,  for  appellant. 
Wm.  C.  Ilornfager  and  James  W.  Gerard,  for  respondent. 
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SUTHERLAND,  P.  J. — It  is  plain  that  this  action,  and  the  pro- 
ceedings and  judgment  in  it,  cannot  be  sustained  as  the  ordi- 
nary action  of  a  judgment-creditor,  after  a  fruitless  attempt  to 
collect  his  judgment  by  execution,  to  discover  and  to  enforce 
its  payment  out  of  the  equitable  assets  of  the  judgment-debtor ; 
or  as  the  action  of  a  judgment-creditor  to  remove  a  fraudulent 
obstruction  to  a  levy  of  his  execution  upon  leviable  property  of 
r  the  judgment-debtor. 

The  property  alleged  to  have  been  fraudulently  disposed  of 
by  the  judgment-debtors,  was  all  personal  property.  It  can 
hardly  be  said  that  the  complaint  alleges  that  an  execution  has 
been  issued  on  the  plaintiffs  judgment;  there  is  no  allegation 
that  an  execution  had  been  returned  unsatisfied ;  and  I  think 
the  inference  from  the  evidence  is,  that  an  execution  was  not 
issued  on  the  judgment  until  after  the  action  was  commenced. 
Of  course,  then,  the  plaintiff  had  no  right  to  commence  this 
action  simply  as  a  judgment-creditor,  upon  the  equity  that  he 
had  made  a  diligent  attempt  to  collect  his  judgment  at  law,  or 
upon  the  equity  that  he  had  acquired  a  lien  upon  the  property 
alleged  to  have  been  fraudulently  disposed  of,  by  issuing  an 
execution  on  his  judgment. 

But  I  did  not  at  special  term,  and  do  not  now  regard  this 
action  as  belonging  to  either  class  of  actions  before  mentioned. 
I  did  not  then,  and  do  not  now,  look  upon  the  action  as  brought 
by  the  plaintiff,  as  a  judgment-creditor,  either  to  enforce  the 
payment  of  his  judgment  out  of  the  equitable  assets  of  the 
judgment-debtors,  or  to  set  aside  the  alleged  fraudulent  sale 
and  transfer  by  the  judgment-debtors  to  the  defendant  Samuel 
"W.  Tallmadge,  so  that  the  property  alleged  thus  to  have  been 
fraudulently  sold  and  transferred,  might  be  sold  under  an  ex- 
ecution on  the  plaintiff's  judgment ;  or  it,  or  the  proceeds  of  it, 
might  be  directly  applied  by  the  decree  or  judgment  in  this 
action,  to  the  payment  of  the  plaintiff's  judgment,  or  to  the 
payment  of  the  plaintiff's  judgment  and  judgments  of  other 
judgment-creditors  in  like  situation. 

I  regarded  the  action  at  special  term  simply  as  an  action, 
calling  upon  the  defendant,  Samuel  W.  Tallmadge,  to  account 
as  trustee  for  the  property  of  the  insolvent  firms,  composed  of 
the  judgment  debtors,  the  other  defendants,  which,  the  com- 
plaint charges,  was  received  by  the  defendant  Samuel  W.  Tall- 
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inadge,  not  only  with  full  knowledge  of  the  insolvency  of  the 
firms,  and  of  the  equitable  right  of  the  plaintiff  and  other  part- 
nership creditors  to  have  the  property  applied  to  the  payment 
of  their  partnership  debts,  but  with  the  fraudulent  intent  of 
keeping  the  property  from  the  partnership  creditors. 

The  judgment-debtors  are  made  defendants  as  the  original 
debtors  composing  the  insolvent  firms,  and  as  parties  to  the 
fraud.  The  insolvency  and  fraud  are  set  up  or  alleged  in  the 
complaint,  to  raise  the  trust,  to  show  that  in  equity,  on  the  facts 
stated  in  the  complaint,  Samuel  W.  Tallmadge  should  be 
deemed  to  hold  the  property,  or  the  proceeds  of  it,  in  trust,  for 
all  the  partnership  creditors ;  and  that  he  should  account  for 
the  property  or  its  proceeds,  as  a  trustee. 

It  is  a  principle  of  equit}*,  that  the  partnership  property  of  a 
firm  shall  be  applied  to  the  payment  of  the  partnership  debts 
to  the  exclusion  of  the  creditors  of  the  individual  members  of 
the  firm.  (Jackson  a.  Cornell  and  others,  1  Sandf.  Ch.,  348  ; 
Wilder  a.  Keeler,  3  Paige,  167  ;  Egberts  a.  Wood,  Ib.,  517 ; 
Uutchinson  a.  Smith,  7  Ib.,  26  ;  Story's  E<}.,  §  675.)  Upon 
the  insolvency  of  a  firm  the  partnership  property  is  considered, 
in  equity,  a  trust  fund  for  the  payment  of  the  partnership  cred- 
itors ratably.  (Egberts  a.  Wood,  3  Paige,  before  cited  ;  Stoics 
Eq.,  §  1253.) 

Judge  Story  says  (Eq.  Juris.,  §  1253) :  "  The  joint  creditors 
are,  in  case  of  insolvency  (of  the  firm),  substituted  in  equity  to 
the  rights  of  the  partners,  as  being  the  ultimate  eestuis  que 
trust  of  the  fund  to  the  extent  of  the  joint  debts."  In  the  same 
section  he  says  further :  ';  The  creditors,  indeed,  have  no  lien, 
that  is,  they  have  a  right  to  sue  at  law,  and,  by  judgment  and 
execution,  to  obtain  possession  of  the  property  ;  and  in  equity 
they  have  a  right  to  follow  it  as  a  trust  into  the  possession  of 
all  persons  who  have  not  a  superior  title." 

Greenwood  a.  Brodhead  (8  Barb.,  51)3),  approved  in  Crip- 
pen  a.  Hudson  (3  Kem.,  161),  was  decided  right  because,  if  I 
understand  the  report  of  the  case,  the  plaintiffs,  as  creditors  at 
large  merely,  by  the  action  sought  to  obtain  the  relief  which 
judgment  and  execution  creditors  only  are  entitled  to;  but  the 
last  sentence  which  I  have  quoted  from  Story's  Equity  Juris- 
prudence, §  1253,  was  quoted  in  Greenwood  a.  Brodhead,  I 
think,  with  an  evident  misapprehension  of  its  full  meaning  and 
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effect.  Judge  Story  did  not  mean  to  say  that  the  property  of 
an  insolvent  firm  could  not  be  followed  in  equity  as  a  trust,  in  a 
proper  action  for  the  benefit  of  all  the  cestuis  que  trust,  or 
partnership  creditors,  without  such  creditors  having  first  ob- 
tained judgments  and  issued  executions.  He  meant  that  the 
creditors  had  a  right  to  sue  at  law,  and  by  judgment  and  exe- 
cution have  the  property  applied  to  the  payment  of  their  debts  ; 
or,  in  equity,  upon  the  distinct  principle  of  a  trust,  that  they 
might  follow  the  property  into  the  possession  of  all  persons 
who  had  not  a  superior  title,  by  a  proper  action  in  behalf  of  all 
the  creditors,  without  any  judgments  or  executions  at  law. 

A  purchaser  or  alienee,  without  notice  of  the  equities  of  the 
partnership  creditors,  of  the  insolvency  of  the  firms,  and  the 
trust,  would  be  deemed  a  bonafide  purchaser  or  alienee,  and  as 
such  would  be  deemed  to  have  a  superior  title.  (Story's  jEq. 
Juris.,  §§  675,  1253.) 

It  is  an  elementary  principle  of  equity,  that  one  who  fraudu- 
lently obtains,  or  comes  into  the  possession  of  money  or  chat- 
tels belonging  to  another,  as  to  such  money  or  chattels  shall  be 
deemed  the  trustee  of  the  defrauded  party,  and  liable  in  equity 
to  account  for  the  same  as  such,  in  all  cases  where  there  is  no 
remedy  at  law,  and  in  some  cases  where  there  is  a  concurrent 
remedy  at  law. 

It  is  another  elementary  principle  of  equity,  that  if  a  trustee, 
in  violation  of  his  trust,  transfers  the  trust  property  or  fund  to 
another,  and  the  latter  takes  or  receives  it  with  notice  or  know- 
ledge of  such  breach  of  trust,  that  he  shall  be  deemed  in  equity 
a  trustee  of  such  property  or  fund,  and  accountable  for  it  as 
such  to  the  cestuis  que  trust. 

It  is  another  principle  of  equity,  that  in  cases  of  implied 
trusts  for  the  benefit  of  creditors,  and  of  express  trusts,  if  not 
otherwise  expressly  forbidden,  if  one  of  the  creditors  comes  into 
a  court  of  equity  to  enforce  the  execution  of  the  trust,  the 
court  will  act  upon  the  principle  that  equality  is  equity  ;  ex- 
cept in  cases  where  such  creditor  has  acquired  a  specific  lien 
upon  the  fund  by  his  superior  vigilance,  or  where  he  is  entitled 
to  a  legal  preference.  (Egberts  a.  Wood,  3  Paige,  before 
cited.) 

It  is  also  a  rule  or  principle  of  equity  practice,  that  when 
Beveral  creditors  or  legatees  are  entitled  to  a  ratable  proportion 
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of  a  common  fund,  insufficient  for  the  payment  of  all  their 
debts  or  legacies,  that  all  the  creditors  or  legatees  should  be 
made  parties  to  a  bill  filed  for  the  distribution  of  the  fund,  or 
the  bill  should  be  filed  by  one  or  more  of  the  creditors  or  lega- 
tees in  behalf  of  himself  or  themselves,  and  of  all  others  entitled 
to  share  in  such  distribution.  (Egberts  a.  Wood,  before  cited  ; 
Cunningham  a.  Freeborn,  11  Wend.,  258  ;  opinion  of  Judge 
Nelson ;  Ilutchinsou  a.  Smith,  7  Paige,  26  ;  conclusion  of  the 
chancellor's  opinion,  Wilder  a.  Chapman,  4  Edward's  Ch., 
670  ;  S.  C.,  2  Barb.  Ch.,  149  ;  Thompson  a.  Brown,  4  Johns. 
Ch.,  619  ;  Brooks  a.  Gibbons,  4  Paige,  374.) 

For  the  distinction  between  an  action  or  bill  in  equity  by  a 
judgment-creditor,  or  by  two  or  more  judgment-creditors,  or 
by  a  judgment-creditor  in  behalf  of  himself  and  other  judg- 
ment-creditors only,  claiming  a  preference  founded  on  superior 
diligence  or  on  the  ground  of  a  specific  lien,  and  an  action  or 
bill  by  a  creditor  as  a  cestui  que  trust  for  an  account  and  dis- 
tribution of  a  trust  fund  equitably  among  all  the  creditors  or 
cestuis  que  trust,  entitled  to  share  in  the  fund,  founded  on  the 
conceded  jurisdiction  of  Courts  of  Equity  over  trusts  and  trus- 
tees ;  see  further,  Judge  Willard's  opinion  in  Conro  a.  Port 
Henry  Iron  Co.  (12  Barb.,  58-61),  where  the  distinction  is  well 
stated  ;  see  also,  Edmonston  a.  Lyde  (1  Paige,  637) ;  Parmelee 
a.  Egan  (7  lb.,  610) ;  explained  in  Cook  a.  Smith  (3  Sandf.  Ch., 
333,  338);  Dias  a.  Bouchaud  (10  Paige,  457);  Kirby  a. 
Schoonraaker  (3  Barb.  Ch.,  48) ;  Sandy  and  others  a.  Cod- 
wise  and  others  (4  Johns.,  536) ;  Hitchins  a.  Congreve  (4  Rus- 
sel  Ch.,  562). 

If  a  creditor  has  got  a  judgment  and  has  issued  an  execution 
and  has  acquired  a  specific  lien  upon,  or  a  right  to  priority  of 
payment  of  his  debt,  out  of  a  trust  fund  arising  from,  or  created 
by  a  fraudulent  transfer  of  his  debtor's  property,  surely  a  court 
of  equity  will  not  force  him  to  insist  upon  such  lien  or  right  to 
priority  of  payment — surely  he  may  waive  such  lien  or  right, 
and  ask  to  have  the  trust  fund  distributed  ratably  among  all 
the  creditors,  including  simple  contract  creditors,  entitled  to 
share  in  the  fund. 

A  creditor's  action,  or  bill,  for  relief  as  a  cestui  que  trust,  is 
not  only  founded  and  proceeds  upon  a  principle  or  ground  of 
equitable  relief  entirely  different  or  distinct  from  the  ordinary 
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judgment-creditor's  action  or  bill ;  but  the  relief  asked  by  it  is 
different,  it  asks  for  a  distribution  of  the  trust  fund,  among  all 
the  creditors  entitled  to  share  in  it ;  not  limiting  the  relief 
to  a  particular  judgment-creditor,  or  class  of  judgment-credit- 
ors. 

If  the  action  and  proceedings  in  the  principal  case  cannot  be 
sustained  on  the  principles  of  equity  and  cases  above  referred 
to,  as  an  action  by  a  cestui  que  trust,  for  an  account  and  distri- 
bution of  a  trust  fund,  they  cannot  be  sustained  at  all.  If  the 
plaintiff  had  a  right  to  bring  this  action  with  a  judgment,  he 
had  a  right  to  bring  it  as  a  simple  contract  creditor  without 
any  judgment. 

A  slight  examination  of  the  complaint  and  proceedings  in 
the  action  will  show,  I  think,  that  the  court  below7  regarded, 
and  rightfully  regarded,  the  action  as  an  action  by  the  plaintiff 
not  as  a  judgment  creditor,  but  as  a  cestui  que  trust^  the  trust 
being  implied  from  the  alleged  insolvency  of  the  firms,  com- 
posed of  the  defendants,  other  than  the  defendant,  Samuel  W. 
Tallmadge,  and  from  the  alleged  fraudulent  transaction  by 
which  the  defendant,  Samuel  W.  Tallmadge,  came  into  the  pos- 
session of  the  partnership  property. 

The  complaint  expressly  states  that  the  action  is  brought  by 
the  plaintiff  in  behalf  of  himself  and  of  all  other  creditors  of  the 
insolvent  firms,  who  might  be  entitled  to  share  in  the  assets 
referred  to  in  the  complaint,  and  who  might  come  in  and  con* 
tribute  to  the  expenses  of  the  action. 

It  then  alleges  the  indebtedness  of  the  firms  to  the  plaintiff 
and  to  others ;  the  insolvency  of  the  firms ;  the  recovery  by 
the  plaintiff  of  a  judgment  for  his  debt ;  a  sale  or  assignment 
by  the  defendants,  composing  the  insolvent  firms,  to  the  other 
defendant,  Samuel  W.  Tallmadge,  of  all  the  property  and  assets 
of  the  firms.  It  also  alleges  that  this  sale  or  assignment  was 
made  to  defraud  the  creditors  of  the  firms,  and  that  it  was 
understood  by  and  between  the  parties  thereto,  that  the  sale  or 
assignment  was  made  to  defraud  the  creditors  of  the  firms.  It 
asks  for  a  receiver,  and  for  judgment  that  the  sale  or  assign- 
ment be  declared  void  as  to  the  plaintiff  and  all  other  creditors 
of  the  insolvent  firms  ;  that  the  property  and  assets  of  the  firms 
in  the  hands  of  the  defendant,  Samuel  W.  Tallmadge,  or  the 
proceeds  and  avails  thereof,  be  adjudged  assets  in  his  hands, 
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for  the  benefit  of  the  plaintiff  and  such  other  creditors  as  might 
come  in  and  contribute  to  the  expenses  of  the  action.  It  then 
asks  for  judgment,  that  the  plaintiff's  judgment,  together  with 
his  costs  in  this  action,  be  paid  in  full  out  of  the  property  and 
assets,  or  that  the  property  be  equitably  distributed  among  the 
creditors  of  the  insolvent  firms  who  might  come  in  and  contri- 
bute to  the  expense  of  the  action,  or  are  similarly  situated  witli 
the  plaintiff.  The  first  part  of  this  alternative  prayer  for  judg- 
ment is  inconsistent  with  the  latter  part,  if  there  was  an  insuf- 
ficiency of  the  fund  or  assets  to  pay  all  the  creditors  in  full ; 
and  inconsistent  with  the  whole  theory  of  the  complaint ;  but 
that  could  not  affect  the  right  or  propriety  of  making  the  de- 
cree which  was  made,  distributing  the  fund  pi*o  rata  among  all 
the  creditors. 

I  think  it  plain  from  the  allegations  and  features  of  the  com- 
plaint, that  on  the  principles  of  equity,  and  authorities  before 
referred  to,  the  court  below  had  a  right  to  regard  the  action  as 
brought  by  the  plaintiff  as  a  cestui  que  trust  for  a  distribution 
of  a  trust  fund  among  all  the  cestuis  que  trust. 

That  the  court  below  did  so  regard  it  is  evident  from  the  pro- 
ceedings and  judgment  in  the  action. 

It  does  not  distinctly  appear  from  the  report  of  Crippen  a. 
Hudson  (3  Kern.,  161),  that  the  bill,  in  that  case,  was  filed  in 
behalf  of  the  plaintiff' and  all  the  other  creditors,  but  I  assume 
that  it  was.  The  case  made  by  the  complaint  was  that  the  de- 
fendants, C.  Bigelow  &  Wright,  composing  the  insolvent  firm, 
had  assigned  the  partnership  property  to  secure  certain  individ- 
ual creditors  in  fraud  of  the  plaintiff  and  other  copartnership 
creditors.  There  was  no  allegation  in  the  complaint  that  the 
individual  creditors  thus  secured  were  not  lona  jfide  individual 
creditors.  The  court  held  that  a  creditor  of  an  insolvent  firm 
must  acquire  a  legal  or  equitable  lien  upon  the  property  of  the 
firm  to  authorize  him  to  invoke  the  equitable  powers  of  the 
court  in  its  administration  ;  that  is,  to  invoke  the  equitable 
powers  of  the  court,  in  its  administration,  on  the  ground  of  lien. 
In  substance,  the  court  held  that  the  mere  insolvency  of  the 
firm  did  not  create  a  lien  in  favor  of  the  copartnership  credit- 
ors, which  enabled  the  plaintiff'  to  maintain  the  action  on  the 
ground  of  lien,  without  a  judgment  and  execution  returned. 
If  the  copartnership  creditors  had  no  lien  on  the  copartnership 
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property,  on  the  ground  of  the  insolvency  of  the  firm,  then  there 
was  no  fraud  alleged  in  the  complaint  in  Crippen  a.  Hudson  ; 
for  how  could  the  assignment  of  the  copartnership  property  to 
secure  bonafide  individual  debts  be  a  fraud  on  the  copartner- 
ship creditors,  unless  such  copartnership  creditors  had  a  prefer- 
able lien  on  it  ?  Crippen  a.  Hudson,  then,  merely  confirmed 
(as  to  the  point  we  are  considering),  the  doctrine  of  Kirby  a. 
Schoonmaker  (3  Barb.  Ch.,  46),  and  other  cases,  and  what,  I 
suppose,  was  generally  understood  to  be  the  result  of  the  cases 
in  this  State,  before  Wilson  a.  Robinson  (21  N.  Y.,  587),  viz., 
that  the  mere  insolvency  of  a  firm  did  not  give  the  firm-credit- 
ors a  lien  on  the  firm-property,  which  enabled  them  in  equity 
to  reach  it  in  the  hands  of  bonafide  individual  creditors. 

How  far  the  decision  in  Wilson  a.  Robinson  should  be 
deemed  to  have  changed  or  modified  this  doctrine,  it  is  not 
necessary  now  to  inquire.  It  is  not  necessary  to  rest  the  equity 
of  the  principal  case  on  the  principle  of  lien,  nor  on  the  fraud 
alleged  and  found,  alone ;  but,  I  think,  the  equity  of  the  case 
may  be  safely  put  on  the  fraud  alleged  and  found,  and  on  the 
additional  ground,  that  the  relief  asked  for  and  decreed  could 
not  have  been  granted  by  a  court  of  law,  viz.,  a  ratable  and 
equitable  distribution  of  the  proceeds  of  the  partnership  proper- 
ty, which  had  been  fraudulently  disposed  of,  among  all  the 
partnership  creditors  ;  this  relief  involving  an  equitable  ac- 
counting, and  the  appointment  of  a  receiver. 

In  Loomis  a.  Tift  (15  Barb.  S.  C.,  541),  Spear  a.  Wardell 
(1  Comst.,  44),  and  Hogan  a.  Walker  (14  How.  U.  /£, 
33),  it  was  held  that  the  court  had  jurisdiction  to  grant 
the  relief  asked,  upon  the  ground  of  fraud.  In  the  first  case, 
the  plaintiff  was  a  simple  contract  creditor ;  in  the  second,  the 
plaintiffs  had  judgment,  but  had  issued  no  execution  ;  and  in 
the  third,  the  plaintiff  had  a  judgment  and  had  issued  an  exe- 
cution, which  had  been  returned  nulla  bona,  but  the  equity  of 
the  bill  was  not  put  upon  that  ground.  In  all  the  cases  the 
relief  sought  was  the  payment  of  the  individual  debts  of  the 
plaintiffs  only. 

These  were  special  cases,  and  I  do  not  cite  them  to  show  that 
the  plaintiff,  in  the  principal  case,  could  have  maintained  the 
action  without  showing  an  execution  on  his  judgment  returned, 
viewing  it  as  an  action  to  procure  the  payment  of  his  debt  alone, 
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but  these  cases  show  that  fraud  alone  gives  a  court  of  equity 
jurisdiction  in  behalf  of  creditors ;  and  cases  cited  previously 
show,  I  think,  that  a  court  of  equity  will  not  decline  to  enter- 
tain this  jurisdiction  on  the  technical  ground  that  no  efforts  had 
been  made  at  law  to  collect  the  debts  by  judgment  and  execu- 
tion, when  the  bill  is  properly  framed,  and  the  relief  asked  is 
the  ratable  and  equitable  distribution  of  property  among  numer- 
ous defrauded  creditors. 

There  is  no  reason  why,  in  such  a  case,  the  defrauded  cred- 
itors should  be  forced  to  bring  numerous  useless  suits  at  law, 
when  they  can  all  prove  their  debts  in  the  one  suit  in  equity, 
and  through  the  extraordinary  powers  of  a  court  of  equity  can 
all  obtain  an  equitable  and  common  relief,  which  can  tfe  granted 
only  by  a  court  of  equity. 

It  is  said,  in  Chatauque  County  Bank  a.  White  (2  Seld.,  252), 
that  the  provisions  of  2  Rev.  Stat.,  §§  38,  39,  apply  to  creditors' 
bills,  strictly  so  called,  and  that  they  leave  untouched  the  com- 
mon law  powers  of  the  court  of  Chancery  in  reference  to  fraud- 
ulent trusts  and  conveyances. 

The  complaint  in  this  case  was  not  certainly  artistically 
drawn.  Perhaps  it  should  have  expressly  alleged,  not  only 
the  insolvency  of  the  firms,  but  also  the  individual  insolvency 
of  the  members  of  them ;  but  the  transaction  to  defraud  the 
partnership  creditors,  charged  in  the  complaint,  is  hardly  con- 
sistent with  the  idea  that  the  members  of  the  firms  were  indi- 
vidually solvent.  Besides,  the  defendant  Tallmadge  did  not 
demur,  but  answered  ;  and  there  being  nothing  in  his  answer, 
and  no  evidence  showing  that  the  members  of  the  firms  were 
individually  solvent,  I  do  not  think  he  can  urge  fur  the  first 
time  this  technical  defect  of  the  complaint  on  his  appeal  from 
the  final  judgment. 

I  have  examined  the  question  of  jurisdiction  as  though  the 
defendant  Tallmadge  had  demurred  to  the  complaint;  but  I 
doubt  whether  his  general  exception  to  the  denial  of  his  motion 
to  dismiss  the  complaint,  after  a  protracted  trial  on  the  ques- 
tion of  fraud,  authorizes  him  to  raise  the  question  of  jurisdic- 
tion on  his  appeal. 

The  pleadings  admit  and  the  proofs  show,  that  the  property 
alleged  to  have  been  fraudulently  sold  or  assigned  to  the  de- 
fendant Samuel  "W.  Tallmadge,  was  in  fact  all  the  assets  and 
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effects  of  the,  firms  of  R.  L.  Ho  well  &  Co.,  and  Bowers,  Tall- 
madge &  Co.,  and  all  the  interest,  property,  and  claims  of  said 
firms  in  or  to  the  assets  and  effects  of  the  firm  of  Bowers,  Isaacs 

7 

&  Co.  The  pleadings  and  proofs  also  show,  that  the  two  firms 
first  named  were  composed  of  the  same  individuals,  viz ,  the 
defendants  John  J.  Tallmadge,  Ralph  L.  Howell,  and  Henry  C. 
Bowers ;  and  the  proofs  show  that  the  same  defendants,  with 
one  Isaacs,  composed  the  firm  of  Bowers,  Isaacs  &  Co. 

Though  it  is  probable  that  the  sale  or  assignment  was  in  sub- 
stance and  effect  a  sale  or  assignment  of  all  the  property,  assets, 
and  effects  of  all  three  firms,  it  may  have  been  a  technical  or 
formal  error  for  the  interlocutory  decree  to  regard  it  as  such ; 
but  I  cannot  see  how  the  defendant  Samuel  "W.  Tallmadge  was, 
or  could  be,  prejudiced  thereby.  The  only  person,  it  appears 
to  me,  that  could  possibly  be  prejudiced  by  thus  treating  the 
assignment,  would  be  Isaacs.  The  creditors  of  Bowers,  Isaacs 
&  Co.,  could  not  complain,  for  they  were  permitted  to  come  in, 
and  did  come  in  before  the  referee,  and  prove  their  debts.  The 
defendant  Samuel  W.  Tallmadge  could  not  be  prejudiced ;  for 
he  did  not  set  up  or  pretend  that  he  had  any  right  in  or  to  the 
assets  or  effects  of  Bowers,  Isaacs  &  Co.,  except  by  or  under 
the  alleged  fraudulent  sale  or  assignment ;  and  it  must  be  pre- 
sumed that  the  property  and  assets  of  the  firm  of  Bowers,  Isaacs 
&  Co.,  for  which  he  was  called  upon  to  account,  and  with  which 
lie  was  charged  by  the  referee,  were  received  by  him  under  the 
alleged  fraudulent  assignment.  If  he  was  called  upon  to  ac- 
count for  only  such  property  and  assets  of  Bowers,  Isaacs  &  Co., 
as  came  into  his  hands  under  the  alleged  fraudulent  assignment, 
I  do  not  see  how  he  could  have  been  injured  by  formally  treat- 
ing, the  assignment  as  an  assignment  of  all  the  property  and 
assets  of  the  three  firms.  The  creditors  of  Bowers,  Isaacs  &  Co., 
were  entitled  to  be  first  paid  out  of  the  property  and  assets  of 
that  firm,  and  they  were  permitted  to  come  in,  and  did  come 
in,  and  prove  their  debts.  I  do  not  see  what  right  the  defend- 
ant Samuel  W.  Tallmadge  had  to  take  exception  to  this,  or  to 
the  claimed  insufficiency  of  the  proofs  of  Palmer's  debt  on  the 
accounting. 

The  verbal  error  of  both  the  interlocutory  and  final  decrees, 
in  stating  the  alleged  fraudulent  assignment  to  have  been  made 
by  the  three  firms,  may  be  disregarded;  or  considered  as 
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amended,  according  to  the  fact  admitted  by  the  pleadings,  and 
established  by  the  proofs,  upon  the  whole,  if  the  finding  at  the 
special  term,  upon  the  question  of  fraud,  was  correct.  I  see  no 
error  or  exception  which  should  reverse  the  judgment;  and  as 
I  see  no  principle  or  ground  upon  which  we  should  reverse  that 
tinding,  I  think  the  judgment  should  be  affirmed,  with  costs. 

INQKAHAM,  J.,  concurred. 

CLERKE,  J.  (dissenting). — This  is  an  action  commenced  by  a 
judgment-creditor  in  behalf  of  himself  and  other  creditors,  for 
the  purpose  of  setting  aside  a  sale  or  assignment  of  personal 
property  made  to  Samuel  W.  Tallmadge,  as  one  of  the  firm  of 
Bowers,  Tallmadge  &  Co.  The  assignment  contained  a  dispo- 
sition of  the  personal  property  and  assets  belonging  to  the  firms 
of  R.  L.  Howell  &  Co.,  and  of  Bowers,  Isaacs  &  Co.,  in  which 
Bowers,  Tallmadge  &  Co.,  had  an  interest. 

The  judgment  upon  which  the  action  is  founded,  was  recov- 
ered in  this  court,  in  favor  of  the  plaintiffs,  against  the  defend- 
ants J.  J.  Tallmadge,  Ralph  L.  Howell,  and  Henry  C.  Bowers, 
Nov.  19,  1857,  for  $443.  Execution  was  issued  thereon  Nov. 
30,  1857,  to  the  sheriff  of  the  county  of  New  York,  where  the 
defendant  Bowers  resided — the  other  defendants  residing  out  of 
the  State.  This  action  was  commenced  on  the  23d  day  of  Nov., 
1857,  seven  days  before  the  issuing  of  the  execution. 

The  question  which  attracts  attention  is,  can  an  action  of  this 
kind,  addressed  to  the  equitable  intervention  of  the  court,  to 
adjudge  an  assignment  of  personal  property  null  and  void,  be 
maintained  without  issuing  and  return  of  an  execution,  before 
the  commencement  of  the  action. 

It  is  quite  clear,  in  order  to  maintain  an  ordinary  creditor's 
bill,  that  an  execution  must  be  issued  and  returned,  before  the 
action  is  commenced.  In  Brinkerhoff  a.  Brown  (4  -/  Ch.}, 
this  was  definitely  settled  long  before  the  statute ;  so  that  this 
statute  requiring  that  the  execution  shall  have  been  returned 
unsatisfied  in  whole  or  in  part,  was  only  declaratory  of  an 
existing  rule. 

There  is,  however,  another  class  of  cases  in  which  it  is  not 
declared  necessary  that  an  execution  should  be  issued  and  re- 
turned. Does  this  action  belong  to  that  class?  The  cases 
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comprised  within  this  class,  are  those  where  the  debtor  has 
property,  on  which  the  judgment  or  execution  is  a  specific 
lien ;  but  the  lien,  owning  to  the  concealment  or  fraudulent 
transfer  of  the  property,  or  to  some  other  embarrassment, 
wrongfully  created,  cannot  be  made  operative  so  as  to  satisfy 
the  debt.  (Mcllwain  a.  Willis,  9  Wend.,  565.) 

When  the  creditor  seeks  relief  under  this  class  of  cases,  he 
must  show  the  court  that  the  relief,  if  granted,  will  be  effectual. 
Consequently,  if  he  seeks,  for  instance,  to  remove  an  impedi- 
ment which  prevents  him  from  satisfying  his  debt  out  of  the 
real  property,  he  must  show  that  he  has  recovered  judgment 
against  his  debtor,  and  this  w.ill  be  alone  sufficient.  For  if  the 
impediment  is  removed,  his  judgment  is  of  itself  a  lien  ;  and  he 
is  enabled,  by  means  of  the  legal  rights  and  remedies  to  which 
he  has  become  entitled,  to  obtain  satisfaction  of  his  debt.  It 
is  not,  therefore,  necessary  to  show  in  such  a  case  the  return  of 
an  execution  unsatisfied ;  the  execution  is  his  remedy  after  the 
court  interposes  its  equitable  authority  to  remove  the  impedi- 
ment.* 

But  the  judgment,  of  itself,  gives  him  no  lien  on  personal 
property.  To  the  lien  it  is  essential  that  an  execution  should 
be  issued  to  the  sheriff  of  the  county  where  the  property  is 
situated,  so  that  he  may  obtain  a  specific  lien  by  the  actual  or 
constructive  levy  of  the  sheriff. 

The  plaintiffs,  in  the  case  before  us,  fails  therefore  in  bringing 
himself  within  either  class. 

But  it  is  contended  that  he  is  entitled  to  an  exception  in  his 
favor,  because  he  brings  his  action  for  himself  and  other  cred- 
itors. The  only  authority  which  I  have  seen  in  our  New  York 
Reports,  having  any  serious  reference  to  such  a  proposition,  is 
in  the  language  of  the  chancellor  in  Hendrick  a.  Robinson  (2 
Johns.  Ch.,  297).  He  says,  indeed,  "  One  creditor  may  un- 
doubtedly file  a  bill  in  many  cases  on  behalf  of  himself,  and 
all  the  others."  But  there  is  nothing  in  his  opinion  which  war- 
rants the  idea  that  a  lien  by  judgment  and  execution  must  not 
be  first  obtained  by  the  creditor  who  commences  the  action. 
Indeed,  it  is  expressly  decided  in  Parmelee  a.  Egan  (7  Paige, 

*  As  to  whether  it  is  not  necessary  to  show  execution  issued,  compare  McCul- 
loiigh  a.  Colby,  6  Bosw.,  477  ;  4/6.,  603. 
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610),  that  not  only  the  creditor  who  commences  the  action  but 
the  others  in  whose  behalf  he  seeks  relief,  must  have  recovered 
judgment  against  the  debtor  upon  which  executions  must  have 
been  duly  issued  and  returned  before  the  filing  of  the  bill.  And 
the  principle  of  this  case,  which  has  never  been  reversed  or 
seriously  questioned,  is  a  complete  answer  to  the  proposition 
that,  as  the  property  in  question  was  partnership  property, 
alleged  to  have  been  fraudulently  assigned  to  the  defendant, 
he  will  be  regarded  as  a  trustee  for  the  creditors  at  large.  M. 
and  A.  Egan,  in  that  case,  who  assigned  their  goods  to  the  de- 
fendant K.  Egan,  were  copartners,  and  the  persons  who  claimed 
to  come  in  under  the  decree  were  creditors  of  the  firms,  an4 
the  chancellor  directed  that  none  but  the  complainant,  who 
alone  had  issued  execution  on  his  judgment,  was  entitled  to 
relief  in  that  action.  No  doubt,  if  the  other  judgment-creditors 
had  duly  issued  executions,  and  had  them  returned  unsatisfied 
before  the  filing  of  the  bill,  they  would  have  been  entitled  to 
the  same  preference,  and  this  is  the  remark  and  argument  ap- 
plicable to  this  question  in  Cooke  a.  Smith  (3  Sand/.  Ch.,  333, 
338). 

The  counsel  for  the  plaintiff  has  referred  us  to  Innes  a.  Lan- 
sing (7  Paige,  585),  where  the  creditor  of  a  limited  partnership, 
in  behalf  of  himself  and  all  other  creditors,  obtained  a  decree, 
although  he  had  not  recovered  judgment  and  issued  execution. 
But  as  Judge  Johnson,  in  Crippen  a.  Hudson  (13  N.  Y.  (3 
Iiem.),  161),  mentions,  the  chancellor  placed  his  decision  ex- 
pressly on  the  ground  that  the  provisions  of  the  statutes,  rela- 
tive to  limited  partnerships,  require  that  the  property  belonging 
to  such  a  partnership  is  to  be  treated,  after  insolvency,  as  a  trust- 
fund  for  the  benefit  of  all  the  creditors ;  so  that  any  creditor,  at 
any  time  after  the  insolvency,  was  clearly  entitled  to  file  his  bill 
3n  behalf  of  himself  and  all  other  creditors,  in  order  that  a 
receiver  may  be  appointed  to  protect  the  trust  fund  and  to  dis- 
tribute it  among  the  several  creditors  who  may  come  in  and 
claim  their  debts  under  the  decree. 

The  case  before  us  has  no  resemblance  in  any  respect  what- 
ever to  Innes  a.  Lansing.  The  defendant's  partnership  was  a 
general  and  ordinary  one.  The  plaintiff  has  commenced  this 
action  with  the  view  of  having  an  alleged  fraudulent  disposi- 
tion of  property  declared  null  and  void,  and  he  has  done  this 
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without  first  obtaining  a  specific  lien  on  the  property,  a  pre- 
requisite which  always  has  been  and  still  is  declared  essential. 
And  when  we  consider  the  principle  upon  which  a  court  of 
equity  refuses  to  entertain  jurisdiction  for  enforcing  the  pay- 
ment of  debts,  there  is  reason  why  a  court  of  equity  requires 
that  the  legal  remedy  should  be  exhausted  ;  because  it  is  proper 
and  expedient,  and  moreover,  because  it  is  a  constitutional  right 
belonging  to  the  alleged  debtor,  that  all  claims  arising  from 
ordinary  contracts  of  indebtedness  should  be  fully  established, 
according  to  the  course  and  practice  of  the  common  law,  before 
any  aid  should  be  sought  for  in  the  extraordinary  arid  excep- 
tional jurisdiction  of  courts  of  equity.  I  need  scarcely  add, 
that  this  applies  to  copartnership,  as  well  as  to  individual 
debts. 

For  these  reasons,  the  judgment  of  the  special  term  should 
be  reversed,  and  a  new  trial  ordered,  costs  to  abide  event. 

Judgment  affirmed. 


THE  PEOPLE  on  rel.  ROBINSON  a.  FERRIS. 
Supreme  Court,  Fourth  District;   General  Term,  January,  1863 . 

REFERENCE. — APPEAL  IN  HIGHWAY  CASES. — POWER  TO  REOPEN 
HEARING. — NOTICE. 


Where  referees,  appointed  to  hear  and  determine  an  appeal  in  highway  proceed- 
ings, have  heard  both  parties,  and  duly  closed  the  hearing,  and  have  entered 
upon  the  task  of  forming  a  determination,  they  have  no  power  to  entertain  ;v 
motion  of  third  persons  to  open  the  cause  for  a  further  hearing,  and  for  the 
reception  of  evidence  impeaching  the  original  testimony,  and  adding  to  the 
weight  of  the  original  evidence. 

Such  referees  are,  like  other  inferior  and  subordinate  officers  and  tribunals  that 
are  creatures  of  statute,  to  be  confined  to  powers  expressly  conferred  or  such 
as  are  necessarily  incident  to  express  powers. 

In  a  case  where  they  have  power  to  open  the  hearing,  the  same  notice  should  be 
given  as  in  the  case  of  the  first  hearing. 
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Common  law  certiorari  to  review  the  decision  of  referees  on 
an  appeal  in  highway  proceedings. 

The  defendants,  Benjamin  Ferris  and  others,  were  appointed 
by  the  county  judge  of  Washington  county  referees  to  deter- 
mine an  appeal  brought  by  Gilbert  Robinson,  the  relator,  from 
the  determination  of  the  commissioners  of  highways  of  the 
town  of  Argyle  in  laying  out  a  highway  through  the  lands  of 
the  relator. 

No  question  was  made  as  to  their  appointment,  or  as  to  the 
regularity  of  their  acts,  until  after  they  had  heard  the  proofs 
and  allegations  of  the  parties.  At  the  time  of  hearing  these 
proofs,  the  parties  and  their  counsel  present,  after  taking  cer- 
tain testimony,  agreed  upon  the  number  of  witnesses  to  be 
sworn,  who  were  accordingly  sworn  and  examined  by  the  par- 
ties in  pursuance  of  such  agreement,  and  the  commissioners  and 
appellant  then  submitted  the  matter  to  the  referees  for  their 
decision.  This  was  July  15,  1857  ;  no  adjournment  was  asked 
for  by  either  party  for  the  purpose  of  ofi'ering  more  testimony  ; 
but  the  referees  adjourned  indefinitely  as  to  time,  but  fixing 
Sandy  Hill  as  the  place  to  meet  to  make  their  decision,  and 
two  days  afterwards,  to  wit,  July  17,  1857,  did  meet  for  the 
purpose  of  deciding  the  same.  Upon  consultation  two  of  the 
referees  were  of  opinion  that  the  opening  of  the  road  was  not  of 
sufficient  importance  to  justify  the  expense  of  opening  it. 

One  referee  came  to  no  conclusion  for  want  of  sufficient  evi- 
dence. It  was  then  agreed  between  two  of  them,  that  one,  to 
wit,  Westou,  should  draw  up  a  decision  in  blank,  and  that 
Ferris,  the  other  referee  of  the  same  opinion,  was  to  take  the 
paper  and  fill  certain  blanks  therein ;  but  it  was  not  to  be 
signed,  nor  any  final  decision  made  until  another  meeting 
should  be  had  on  an  adjourned  day.  Weston  drew  up  a  blank 
decision  in  form  reversing  *he  determination  of  the  commis- 
sioners, and  they  adjourned.  Ferris  took  the  said  blank  de- 
cision, filled  it  up,  and  signed  it  before  the  adjourned  day 
arrived ;  but  on  what  day  does  not  appear.  Several  of  the 
inhabitants  of  the  town  of  Argyle  appeared  before  the  referees 
at  Sandy  Hill,  and  upon  affidavits  setting  forth  facts  and 
reasons  for  so  doing,  applied  to  the  referees  to  have  the  matter 
opened,  and  take  further  evidence  in  the  matter,  upon  the 
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merits.  At  the  adjourned  day  last  before  mentioned,  the  referees 
again  met,  and  then  two  of  the  referees  refused  to  decide  the 
appeal,  and  adjourned  to  a  further  day,  and  then  information, 
was  given  to  the  relator's  son  of  the  application  that  had  been 
made  to  open  the  hearing. 

The  referees  again  met,  July  24,  1857,  and  William  D.  Rob- 
inson, the  relator's  son,  who  appeared  for  him,  requested  them 
to  suspend  their  decision  upon  such  motion  till  the  7th  of  August 
next,  to  give  him  time  to  interpose  legal  objections  to  granting 
such  application. 

Their  decision  was  postponed  to  August  7,  on  which  day  the 
relator  by  his  counsel  objected  to  a  further  hearing,  and  insisted 
that  they  could  not  entertain  such  application  without  affi- 
davits, &c.  Two  of  the  referees  then  decided  that  such  affi- 
davits should  be  presented ;  the  commissioners'  counsel  then 
read  affidavits  of  five  inhabitants  of  Argyle  in  favor  of  the  ap- 
plication ;  the  relator's  said  son  then  asked  for  time  to  consider 
whether  he  would  furnish  counter  affidavits ;  the  referees  then 
again  adjourned  to  August  14,  at  which  time  the  parties  agreed 
that  the  time  for  this  purpose  should  be  further  extended  to 
October  10,  on  which  last  day  the  relator's  said  counsel  objected 
to  the  further  hearing  of  the  said  appeal ;  first.  That  they  had 
no  right;  and,  Second.  That  this  was  not  a  proper  case  to  exer- 
cise it,  and  he  read  the  affidavits  of  eight  persons  for  that 
purpose. 

The  counsel  for  the  commissioners  then  proposed  to  read  affi- 
davits in  reply,  which  was  objected  to,  but  allowed  by  the 
referees,  and  the  affidavits  were  read ;  arguments  against 
allowing  the  application  and  in  favor  of  it,  were  then  made, 
and  another  adjournment,  to  October  19,  was  made  to  allow 
the  relator's  counsel  to  furnish  authorities  in  reply,  which  be- 
ing furnished  in  writing  on  the  last  day,  two  of  the  referees,  all 
being  present,  decided  to  grant  a  further  hearing  of  the  appeal, 
and  appointed  "November  25,  1857,  at  a  certain  place ;  and 
written  notice  was  given  to  the  relator's  counsel,  but  no  other 
notice  was  given  to  the  relator,  on  which  last-mentioned  day, 
on  account  of  sickness  of  the  relator's  counsel,  a  further  ad- 
journment was  had  till  December  15,  1857.  On  this  day  all 
the  referees  being  present,  and  the  counsel  for  the  parties  be- 
ing present,  the  relator's  counsel  again  objected  before  the  said 
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referees  to  receiving  any  further  evidence  on  the  part  of  the 
commissioners;  on  the  ground,  that  the  matter  had  been  before 
the  referees,  testimony  heard  and  closed,  the  matter  submitted 
to  them  for  consideration,  and  having  been  considered  and  passed 
upon  by  them,  they  had  no  power  to  reopen  the  case  and  receive 
further  testimony. 

These  objections  were  overruled  by  the  referees,  and  the  re- 
lator  excepted  ;  the  commissioners  then  proceeded,  and  offered 
new  evidence. 

The  case  was  again  adjourned  from  time  to  time ;  the  re- 
lator's  counsel  remaining  and  cross-examining  witnesses,  raising 
objections,  and  calling  and  examining  witnesses  on  his  side. 
Proofs  were  again  closed  January  16,  1858;  various  meetings 
of  two  of  the  referees,  and  adjournments,  were  had  until  Jan- 
uary 26,  1858,  when  all  three  were  present,  two  of  whom  de- 
cided to  affirm  the  determination  of  the  commissioners,  Ferris 
refusing  to  sign  the  decision ;  and  the  decision  was  filed  in  the 
town  clerk's  office  of  Argyle,  January  29,  1S59.  This  decision 
being  considered  as  defective  in  form,  inasmuch  as  it  did  not 
show  upon  its  face  that  all  the  referees  were  present,  or  had 
met  at  the  time  it  was  made ;  the  two  referees  who  did  sign  it 
afterwards  on  February  5,  1858,  without  concurrence,  consulta- 
tion with,  or  notice  to  the  other  referee,  filed  a  supplemental 
order  or  statement  showing  that  all  the  referees  were  present, 
and  they  annexed  to  it  their  former  decision. 

The  proceedings  now  came  before  the  Supreme  Court  at 
Schenectady,  upon  a  certiorari  issued  at  the  suit  of  the  ap- 
pellant. 

W.  G.  Paris  and  J.  S.  Coon,  for  the  commissioners. 
A.  L.  McDougall  and  Timothy  Cronin,  for  relate r. 

BY  THE  COURT. — POTTER,  J. — The  referees  in  this  cause  ac- 
quired jurisdiction  of  the  matter  by  their  appointment,  and  they 
then  possessed  all  the  powers  that  were  formerly  possessed  by 
three  judges  of  the  Common  Pleas  of  the  county  under  the 
provisions  of  title  1,  act  4,  chap.  6,  part  1  of  the  Revised 
Statutes.  It  is  necessary,  therefore,  to  look  at  the  statute  re- 
ferred to  in  order  to  see  what  powers  such  three  judges  did 
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possess.  By  section  87,  1  Rev.  Stat.,  518,  notice  was  required 
to  be  given  to  the  commissioners,  and  to  one  or  more  of  the 
applicants  for  the  road,  specifying  the  time  and  place  at  which 
the  judges  (now  referees)  will  convene  to  hear  the  appeal ;  this 
was  done.  By  section  88,  p.  519,  eight  days'  notice  was  required 
to  be  given  of  the  time  mentioned  therein  to  the  commissioners 
and  applicants,  and  the  manner  of  service  is  specified. 

Of  all  this  there  is  no  complaint.  By  section  89  it  shall  be 
the  duties  of  the  judges  to  convene  at  the  time  and  place  men- 
tioned in  the  notice,  and  to  hear  the  proofs  and  allegations  of 
the  parties.  They  shall  have  power  to  issue  process  to  compel 
the  attendance  of  witnesses,  and  may  adjourn  from  time  to 
time  as  may  be  necessary.  All  the  powers  expressly  conferred 
to  direct  or  control  the  action  of  the  referees  upon  the  hearing 
or  the  mode  of  conducting  the  appeal  are  above  stated.  Every 
other  power  which  they  can  exercise  must  be  such  as  is  inci- 
dent to  their  express  powers.  The  effect  of  their  action  within 
their  powers  need  not  at  this  place  be  referred  to.  It  is  their 
duty  to  determine,  and  they  are  empowered  to  compel  the  attend- 
ance of  witnesses,  about  which  no  question  is  raised,  and  all 
power  conferred  beyond  this  is  that  they  may  adjourn  from  time 
to  time  as  may  be  necessary.  So  far  as  adjournments  were 
concerned  there  was  no  limit  so  long  as  adjournments  were 
necessary,  which  as  a  matter  of  discretion  with  the  referees  they 
had  most  undoubted  powers  to  determine ;  but  adjournments 
for  further  hearing  were  no  longer  necessary,  by  the  acts  of  the 
parties,  and  by  their  own.  When  the  case  had  been  submitted 
there  was  an  end  to  the  hearing.  It  was  then  left  with  the 
referees  for  decision.  The  adjournments  for  the  decision  were, 
perhaps,  as  necessary  as  adjournments  for  the  hearing,  and  the 
power  to  adjourn,  I  have  no  doubt,  still  remained  as  a  necessary 
incident  of  the  power  to  decide. 

They  then  entered  upon  the  duty  of  deciding.  They,  or  a 
majority  of  them,  agreed  upon  some  things.  They  adjourned  to 
meet  again ;  a  form  of  decision  reversing  the  determination  of 
the  commissioners  was  prepared  by  one  referee  and  signed  by 
another  in  accordance  with  the  general  views  of  these  two  ot 
said  referees,  to  be  presented  at  the  next  meeting  then  appointed 
for  the  decision  of  the  case. 

These  facts  though  they  fall  short  of  constituting  a  final  de- 
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cision,  and  such  decision  it  was  agreed  should  be  deferred,  are 
(stated  merely  to  show  that  the  referees  had  then  in  their  own 
minds  closed  the  hearing,  and  entered  upon  that  part  of  their 
duty  which  required  them  to  decide  upon  the  matter  submitted 
to  them  upon  such  hearing. 

Between  these  two  periods,  that  is,  before  the  next  day  of 
meeting,  several  inhabitants  of  the  town  of  Argyle  not  parties 
recognized  by  the  statute  as  having  a  right  to-be  heard  as  par- 
ties, procured  to  be  held  a  meeting  of  the  referees,  not  on  an 
adjourned  day  ;  and  then  made  an  application  to  have  the 
hearing  opened,  using  arguments  and  reasons  calculated  to  in- 
fluence the  action  of  the  said  referees.  This,  though  perhaps 
not  so  intended,  was  a  most  officious,  improper,  and  meddle- 
some interference  with  the  rights  of  parties  not  present,  and  with 
the  opinions  of  a  body  acting  upon  their  oaths,  entrusted  with 
the  performance  of  solemn  duties,  and  with  the  decision  of  im- 
portant interests  of  the  citizens. 

The  courts  should  never  look  but  with  disapprobation  upon 
such  direct  interference  with  the  actions  of  bodies  upon  whom 
the  law  has  cast  the  power  of  disposing  of  or  affecting  the 
property  or  interests  of  others.  A  justice  of  this  court,  or  any 
other,  would  frown  upon  any  such  attempt  upon  him,  and  would 
punish  as  for  contempt  any  such  interference  with  a  jury ;  and 
referees  in  such  a  case  are  not  an  exception.  And  though  good 
faith  may  have  been  the  moving  principle,  the  precedent  is 
dangerous  and  should  not  be  sanctioned  or  tolerated,  and  the 
fact  that  one  of  the  referees  who  before  that,  at  the  last  regular 
meeting,  had  drawn  up  a  written  decision  of  the  case,  had  at 
the  next  adjourned  meeting  so  changed  his  mind  as  to  agree 
and  deliberate  upon  the  application  so  improperly  made,  is  far 
from  proving  that  such  interference  did  not  influence  the  de- 
cision. Though  the  return  does  not  show  it,  the  opinion  of  the 
referees  may  have  become  known  outside,  and  if  applications 
may  be  based  upon  such  a  state  of  things,  a  case  is  never  settled 
or  submitted,  though  the  faith  of  the  parties  may  be  pledged 
to  a  submission.  Interested  individuals  outside  will  not  fail  to 
open  litigation  so  long  as  either  party  are  informed  that  weak 
points  may  be  strengthened  ;  that  the  testimony  of  some  witness 
should  be  impeached  ;  that  the  weight  of  evidence  against  him 
before  the  referees  might  be  changed.  Such  motions  will  be 
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the  order,  and  endless  litigation  the  result,  and  if  upon  another 
hearing  the  weight  is  on  the  other  scale,  another  opening  of 
the  case  will  be  applied  for,  and  for  the  same  reason  should  be, 
but  may  not  be  granted ;  and  this  court  would  possess  no  power 
to  correct  the  abuse. 

At  this  period  of  time  the  real  question  in  the  case  arises, 
the  question  of  power. 

The  question  of  necessary  adjournments  for  the  hearing  hav- 
ing once  been  closed — all  the  discretion  granted  to  the  referees 
for  that  purpose  had  once  been  exercised  and  exhausted  ;  the 
necessary  adjournments  for  the  purpose  of  deciding  the  case 
they  doubtless  still  possessed  power  to  make,  but  even  that  dis- 
cretion had  now  come  to  an  end — by  this  new  view  of  the  case 
so  improperly  brought  before  the  referees. 

Notice  of  this  application  of  citizens  pending  before  the 
referees  was  given  to  the  son  of  the  relator,  and  at  a  future  ad- 
journed meeting  this  son  appeared  and  requested  a  withholding 
of  their  decision  upon  said  application,  to  enable  him  to  inter- 
pose legal  objections,  which  being  granted,  he  did  interpose 
his  objections  to  their  entertaining  a  motion  for  a  further 
hearing. 

The  objection  was  overruled  by  two  of  the  referees,  and  they 
then  and  there  entertained  a  motion  upon  affidavits,  without 
the  previous  service  of  copies  thereof;  but  they  then  adjourned 
to  enable  the  relator  to  determine  whether  he  would  present 
counter  affidavits,  and  for  reasons  of  convenience  to  parties 
several  adjournments  were  had  without  any  action ;  and  at  the 
next  meeting  the  relator's  son  again  urged  his  objection  to  the 
power  of  the  referees  to  open  the  hearing,  and  finally,  this  be- 
ing overruled,  he  read  affidavits  to  show  that  it  was  not  a 
proper  case  for  the  exercise  of  such  a  power.  Replying  affi- 
davits were  then  admitted.  All  these  affidavits  are  returned 
with  the  writ. 

By  reference  to  these  affidavits  it  is  seen  that  those  read  in 
behalf  of  the  commissioners  and  applicants  for  the  road,  are 
affidavits  impeaching  the  evidence  offered  on  the  hearing  on 
the  part  of  the  relator,  and  cumulative  evidence  on  the  other 
side.  The  referees  decided  the  motion  in  favor  of  granting  a 
further  hearing.  The  question  now  fairly  arises : 

Does  the  power  granted  by  the  statute  authorize  this  pro- 
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ceeding  by  a  body  known  in  law  as  one  of  inferior  and  limited 
jurisdiction? 

Is  the  power  to  hear  and  decide  such  a  motion  necessarily 
incident  to  the  power  granted  "  to  adjourn  from  time  to  time 
as  shall  be  necessary  ?"  Is  it  absolutely  necessary  to  the  due 
administration  of  justice  that  they  should  exercise  such  power? 
As  no  precedent  can  be  found  in  the  books  of  authority,  no 
rules  regulating  such  a  practice  ; — as  these  officers  possess  no 
powers  by  implication,  but  are  like  all  other  inferior  and  subordi- 
nate officers  and  tribunals  that  are  mere  creatures  of  the  statutes, 
I  think  they  are  confined  to  the  powers  expressly  conferred,  or 
such  as  are  necessarily  incident  to  such  conferred  power,  and, 
in  all  proceedings  which  may  deprive  a  party  of  his  estate, 
they  are  to  be  held  to  a  strict  construction  of  the  statute.  I 
have  not  been  able  to  see  in  the  features  of  this  case  that  it  is 
one  that  requires  to  be  made  an  exception  to  the  general 
rules,  and  to  these  long  established  safeguards  to  property. 

It  is  not  necessary  to  say  in  deciding  this  case  that  there  are 
no  circumstances  that  would  authorize  such  referees  to  open  a 
case  for  a  rehearing  if  by  accident  or  mistake  one  of  the  parties 
had  been  deprived  of  any  hearing  whatever,  or  even  had  but  a 
partial  hearing.  It  may  be  that  such  a  power  is  incident  to  the 
power  granted,  and  absolutely  essential  to  the  due  administra- 
tion of  justice,  as  accident  and  mistake  will  occur  where  no 
human  foresight  can  guard  against  it ;  and  when  fair  notice 
from  the  party  asking  the  relief,  to  the  other,  who  was  the  one 
in  interest,  with  the  grounds  upon  which  it  is  asked,  is  furnished. 
But  that  is  not  this  case.  This  case  had  been  heard  upon  its 
merits  on  behalf  of  the  parties  who  have  a  right  to  be  heard, 
and  upon  the  advice  of  counsel,  and  the  duty  of  deciding  had 
been  entered  upon  by  the  referees  ;  and  then,  on  account  of  no 
accident,  or  mistake,  or  default,  but  because  parties  not  recog- 
nized as  parties  to  the  proceeding — either  because  they  had 
heard  or  had  been  informed,  or  because  they  suspected  the 
weight  of  evidence  was  against  their  wishes — asked  to  have  the 
case  opened.  For  what  ?  To  impeach  some  of  the  testimony 
standing  in  their  way,  and  to  add  to  the  weight  of  evidence  on 
the  other  side.  A  court  of  original  jurisdiction  would  have 
denied  such  a  motion  if  they  did  not  rebuke  the  application. 

Such  a  power  as  has  been  here  exercised  is  not  within  the 
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contemplation  of  the  statute,  and  would  be  a  dangerous  one  to 
intrust  to  such  a  body.  There  is  no  case  or  precedent  cited, 
and  I  have  not  been  able  to  find  a  reported  case,  where  it  has 
been  exercised.  The  powers  of  referees  for  the  trials  of  civil 
causes  commenced  in  the  courts,  and  whose  actions  and  con- 
duct have  ever  been  under  the  control  of  the  courts,  have  never 
until  recently  been  extended  so  far;  and  being  subject  to  re- 
view by  the  court,  are  not  authority  for  this.  The  only  case 
that  I  can  find  in  the  books  that  approaches  to  this  is  that  of 
Pew  a.  Hastings  (1  Barb.  Ch.,  452),  where  it  was  held  the  sur- 
rogate had  power  to  open  a  decree  taken  by  default,  in  conse- 
quence of  a  mistake  or  accident. 

But  the  chancellor  in  that  case  puts  it  on  the  true  ground. 
He  says,  "  the  question  is  not  whether  a  surrogate  who  has 
heard  and  decided  a  case  upon  the  merits  has  power  to  grant  a 
rehearing,  so  as  to  give  one  of  the  parties  the  benefit  of  a  re- 
argument,  or  the  right  to  bring  forward  new  evidence  to  sus- 
tain his  side  of  the  cause,  but  whether  he  has  the  power  to 
open  a  decree  taken  by  default,  in  consequence  of  a  mistake  or 
accident,  by  which  one  of  the  parties  has  been  deprived  of  any 
hearing  whatever."  I  think  upon  the  whole  it  is  sufficient  to 
say  that  in  this  case,  and  under  the  circumstances,  the  referees 
exceeded  their  authority  in  hearing  this  motion  and  in  opening 
the  case  ;  and  that  in  opening  the  hearing,  the  necessary  notice 
of  the  time  and  place  at  which  the  referees  will  convene  to  hear 
the  appeal  as  required  by  section  87  of  the  act  1  Rev.  Stat., 
518,  519,  was  not  given. 

The  same  formalities  should  be  repeated  when  the  rehearing 
was  ordered,  as  at  first.  They  therefore  lost  jurisdiction  of  the 
case. 

I  shall  not  discuss  the  legal  effect  of  the  decision  filed,  which 
on  its  face  shows  only  two  of  the  referees  to  have  been  present, 
nor  the  subsequent  act  of  two  of  them  in  filing  a  supplemental 
report,  without  consulting  or  notifying  the  third. 

I  think  the  acts  of  the  referees  should  be  vacated  and  set 
aside ;  that  the  order  appointing  the  referees  should  be  set 
aside ;  and  that  the  appeal  stand  to  be  determined  by  a  new 
board  to  be  appointed. 
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Court  of  Appeals  ;  June  Term,  1864. 

SHIPPING. — LIABILITY  OF  OWNER. — APPEAL. — MOTION  FOE 
NEW  TRIAL. 

Iu  an  action  for  supplies  furnished  to  a  registered  vessel,  the  question  is,  to  whom 
was  the  credit  given  ;  and  in  the  absence  of  an  express  contract,  the  law  ad- 
judges it  to  have  been  given  to  the  party  in  actual  possession  of  the  vessel. 

A  person  in  possession  of  a  vessel,  and  claiming  to  be  proprietor,  has  no  implied 
authority  to  bind  the  registered  owner  for  supplies. 

On  a  motion  for  a  new  trial,  the  Supreme  Court  at  general  term  may  examine 
the  evidence  in  the  cause,  at  large,  overrule  the  conclusions  of  fact  to  which 
the  jury  have  arrived,  and  order  a  new  trial  upon  the  whole  case. 

But  the  Court  of  Appeals  on  appeal  from  their  decision  must  affirm  the  order, 
unless  the  conclusions  of  fact  arrived  at  by  the  general  term  are  wholly  un- 
supported by  the  evidence. 

Appeal  from  an  order  of  the  Supreme  Court  granting  a  new 
trial. 

This  cause  was  tried  before  EMOTT,  J".,  and  a  jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial, 
made  on  a  case,  was  denied  at  special  term,  but  on  appeal  from 
the  order,  the  general  term  ordered  a  new  trial.  From  this 
order  the  plaintiff  appealed  to  the  Court  of  Appeals. 

The  action  was  for  supplies  furnished  the  bark  Peytona. 
The  defendant  was  registered  owner,  but  the  evidence  showed 
that  he  held  the  title  solely  as  trustee  without  having  any  in- 
dividual interest.  One  Pelletier  managed  the  vessel,  and  was 
advertised  as  her  proprietor.  The  other  facts  are  stated  in  the 
opinion. 

C.  N,  Black,  for  the  appellant. 
Everett  P.  Wheeler,  for  the  respondent. 

WRIGHT,  J. — The  only  exception  on  the  part  of  the  defend- 
ant was  to  the  refusal  to  non-suit  at  the  close  of  the  plaintiff's 


ABBOTTS'  PKACTICE  KEPOKTS. 


Macy  a.  Wheeler. 


evidence.  It  was  not,  perhaps,  error  to  decline  to  hold  on  the 
proof  then  given,  as  matter  of  law,  that  the  defendant  had  not 
such  a  beneficial  ownership  and  possession  of  the  vessel,  at  the 
time  the  sails  were  contracted  for  and  furnished,  as  to  render 
him  responsible,  or  that  the  contract  was  made  with,  and  the 
credit  given  to  Pelletier  and  not  to  the  defendant,  or  that  Pel- 
letier  had  no  actual  authority  from  the  defendant  to  contract 
on  his  behalf  for  the  sails.  These  were  questions  of  fact.  If 
the  defendant  was  the  merely  legal  and  registered  owner  of 
the  vessel,  holding  the  title  for  himself  as  security,  or  in  trust 
for  others,  and  not  in  point  of  fact  in  possession  of,  and  con- 
trolling her,  either  as  to  her  destination  and  employment,  or  the 
proceeds  of  it,  he  would  not  be  liable.  The  legal  and  recorded 
title  does  not  of  itself  decide  the  question  of  liability  for  supplies 
furnished  to  a  registered  vessel. 

The  question  is,  to  whom  was  the  credit  given,  and  the  law 
adjudges  it  to  have  been  given  to  the  person  in  actual  posses- 
sion of  the  vessel,  who  controls  her  operations,  receives  her 
freight  and  earnings,  and  directs  her  destination.  So,  also, 
conceding  the  defendant  to  have  been  in  possession,  and  to  have 
sustained  such  a  relation  to  the  vessel  as  owner  as  to  be  respon- 
sible for  necessaries  furnished  for  her  use,  if  the  contract  for 
the  sails  was  made  with,  and  the  credit  given  to  Pelletier,  there 
was  no  foundation  for  the  plaintiff's  claim.  And,  again,  it  was 
undisputed  that  Pelletier  ordered  the  sails.  He  was  not  the 
master  of  the  vessel,  and  had  no  implied  authority  as  such  to 
bind  the  defendant.  He  was  a  witness  for  the  plaintiff,  and 
testified  that  he  was  the  owner,  he  was  advertised  as  proprietor; 
and  there  was  no  evidence  to  connect  him  with  the  vessel  ex- 
cept as  owner  and  proprietor.  He  was  that  or  nothing.  There 
was,  therefore,  no  implied  authority  in  him. 

The  further  and  remaining  question  was  whether  Pelletier 
was  expressly  authorized  by  the  defendant  to  contract  with  the 
plaintiff  for  the  sails  on  his  responsibility.  If  he  was  without 
express  authority  the  defendant  would  not  be  bound.  Even 
though  the  defendant  was  in  the  possession  of  the  vessel,  and 
actually  received  the  sails  contracted  for  by  Pelletier  volun- 
tarily, he  would  not  be  bound  to  account  for  them  if  there  had 
been  no  previous  request  on  his  part.  The  rendition  of  services 
at  the  request  of  one  party,  beneficial  to  another,  without  a 
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previous  request  from  the  latter,  does  not  raise  an  implied 
promise  on  his  part  to  pay  for  them. 

It  is  thus  seen  that  the  liability  of  the  defendant  depended 
upon  certain  conclusions  of  fact,  there  being  no  controversy  as 
to  the  law  of  the  case,  at  least,  as  far  as  the  rights  of  the  plain- 
tiff were  affected.  The  plaintiff  had  a  verdict  which  could  only 
have  been  warranted  by  a  finding  : 

1st.  That  the  contract  was  not  made  with,  and  the  credit 
given  to  Pelletier  exclusively. 

2d.  That  the  defendant  was  in  actual  possession  of  the  vessel, 
controlling  and  managing  her  movements,  interested  in  her 
voyage,  and  directed  what  should  be  done  with  her  in  all  re- 
spects as  her  owner  when  the  sails  were  furnished,  or  that  he 
expressly  authorized  Pelletier  to  contract  for  the  sails  on  hia 
responsibility. 

The  Supreme  Court  had  the  undoubted  power  and  right  to 
examine  the  evidence  at  large,  and  upon  the  whole  case,  in- 
cluding the  law  and  the  facts,  to  set  aside  the  verdict  and  grant 
a  new  trial.  That  court  could  from  the  evidence  reach  differ- 
ent conclusions  of  fact  from  those  found  by  the  jury.  In  re- 
viewing trials,  its  power  is  to  pass  upon  questions  of  fact  as 
well  as  law ;  while  this  court  is  confined  to  the  correction  of 
errors  of  law  only.  Having  no  power  to  review  any  question 
of  fact  determined  in  the  subordinate  courts,  when  a  new  trial 
has  been  granted,  we  are  obliged  to  affirm  the  order  if  it  can 
stand  consistently  with  any  view  to  be  taken  of  the  evidence 
given  at  the  trial  where  it  has  been  by  jury.  (Hoyt  a.  Thomp- 
son, Ex'r,  19  N.  T.t  207;  Sandford  a.  Eighth  Avenue  R.  R. 
Co.,  23  lb.,  343.) 

We  are  in  this  position  in  the  present  case.  The  jury  found 
certain  facts,  and  predicated  a  verdict  upon  them :  upon  an  ex- 
amination of  the  evidence  at  large,  and  upon  the  whole  case, 
the  Supreme  Court  has  ordered  a  new  trial.  It  has  reached 
different  conclusions  of  facts  from  those  found  by  the  jury; 
and  an  examination  of  the  case  shows  that  these  conclusions 
are  not  wholly  unsupported  by  the  evidence.  Indeed,  such 
examination,  instead  of  leading  to  the  conclusion  that  the  order 
granting  a  new  trial  is  not  to  be  justified  by  any  view  to  be 
taken  of  the  proof  given,  plainly  shows  that  the  plaintiff  estab- 
lished a  defence  by  the  clear  preponderance  of  testimony.  The 
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evidence  tended  strongly  to  show  that  the  plaintiff  contracted 
with  Pelletier  for  the  sails,  and  upon  his  credit ;  that  although 
the  defendant  held  legal  title  to  the  vessel,  Pelletier  was  the 
equitable  owner  in  possession,  controlling  and  managing  her, 
directing  her  destination,  and  having  the  sole  right  to  receive 
her  freight  and  earnings,  and  that  he  ordered  the  sails  on  his 
own  responsibility,  irrespective  of  any  actual  authority  from 
the  defendant.  It  is  enough,  however,  that  the  Supreme  Court 
might  have  taken  this  view  of  the  evidence. 

As  we  are  without  power  to  review  questions  of  fact  deter- 
mined in  the  subordinate  courts,  we  have  no  recourse  but  to 
affirm  the  order  granting  a  new  trial.  The  plaintiff  instead  of 
appealing  from  the  order,  and  stipulating  for  final  judgment  in 
case  it  should  have  been  affirmed,  ought  to  have  gone  down  to 
another  trial.  But  we  have  no  power  to  give  the  case  that 
direction. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judg- 
ment absolute  rendered  against  the  appellant. 


HOFFMAN  a.  FISH. 

Genesee  County  Court,  1864. 
JUSTICE'S  COUKT. — AMENDMENT  OF  SUMMONS. — JUDGMENT. 

A  justice  of  the  peace  cannot  amend  a  summons  issued  out  of  his  court,  by  cor- 
recting the  name  of  the  defendant  therein,  after  service  of  the  summons,  and 
the  defendant  not  appearing. 

But  where  he  has  assumed  to  do  so,  and  has  rendered  judgment  after  the  default 
of  the  defendant,  which  judgment  is  made  a  judgment  of  the  County  Court, 
the  latter  court  cannot  set  aside  the  judgment. 

The  County  Court  will,  however,  on  motion,  stay  plaintiffs  proceedings  on  the 
judgment  without  prejudice  to  his  right  to  bring  a  new  action  on  the  judg- 
ment or  on  the  original  demand. 

Motion  to  set  aside  a  judgment,  or  for  a  stay  of  proceedings. 
The  plaintiff,  Christopher  Hoffman,  procured  a  summons  to 
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be  issued  by  a  justice  of  the  peace  residing  in  the  town  of 
Bergen,  in  favor  of  said  plaintiif,  against  Eli  H.  Fisher,  de- 
fendant, requiring  him  to  appear  before  the  said  justice  at  a 
time  and  place  therein  specified,  to  answer  the  plaintiff,  &c., 
and  delivered  the  same  to  a  constable  to  be  served. 

The  constable  served  the  summons  on  Eli  II.  Fish,  who  was 
the  intended  defendant,  and  made  the  return  on  said  summons 
as  follows :  "  Personally  served  on  Eli  II.  Fish,  supposed  to  be 
the  defendant  within  intended." 

The  defendant  Fish  did  not  appear  at  the  return  of  the  sum- 
mons, although  personally  served  as  specified  in  the  above- 
quoted  return. 

The  plaintiif  appeared  before  the  justice  at  the  time  and 
place  specified  in  said  summons  for  the  return  thereof,  and 
moved  to  amend  the  summons  by  inserting  the  name  of  Fish 
instead  of  Fisher,  Fish  being  the  person  intended,  aud  upon 
whom  the  summons  was  served  (as  alleged  in  the  justice's 
docket  of  the  judgment  and  proceeding). 

The  justice  granted  the  application  to  amend,  and  the  amend- 
ment was  made  and  such  proceedings  were  had  that  the  justice 
rendered  a  judgment  against  the  defendant  for  more  than 
twenty -five  dollars,  besides  costs ;  and  the  plaintiff  afterwards 
procured  from  the  justice  a  transcript  of  such  judgment,  and 
filed  the  same  in  the  county  clerk's  office,  of  the  county  of 
Genesee,  upon  filing  of  which  the  said  judgment  was  docketed 
in  the  said  clerk's  office,  and  execution  issued  thereon. 

A  motion  was  now  made  by  the  defendant  to  set  aside  or 
stay  proceedings  upon  such  judgment  aud  execution. 

James  M.  Willett,  for  the  motion. 

Christopher  Jordan,  for  the  plaintiff,  opposed,  raised  prelim- 
inary objections,  viz. : 

First.  The  moving  papers  do  not  specify  the  grounds  of 
irregularity. 

Second.  The  defendant  has  given  notice  generally,  such  no- 
tice not  specifying  that  the  attorney  appears  for  the  purpose  of 
the  motion  only. 
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The  objections  were  overruled  by  the  court,  and  the  counsel 
for  plaintiff  excepted. 

MOSES  TAGGART,  C.  J. — In  the  case  of  Griswold  a.  Sedg- 
wick  (6  Cow.,  456),  the  process  of  arrest  recited  that  by  an  or- 
der made  by  WM.  B.  VAN  NESS,  J.,  in  a  case  between  Daniel 
S.  Griswold,  plaintiff,  and  Hill,  defendant,  that  Griswold  pay 
the  clerk  of  that  court  $1,200  in  ten  days  after  notice  of  order. 
And  whereas  the  said  Samuel  S.  Griswold  had  neglected  to 
comply  with  the  order,  although  more  than  ten  days  had 
elapsed,  it  commanded  the  marshal  to  take  the  said  Samuel  S. 
Griswold,  &c.,  and  keep  him  in  custody  until  he  should  per- 
form the  order,  or  until  the  court  should  make  order  to  the 
contrary.  Daniel  S.  Griswold  was  arrested,  and  brought  an 
action  for  false  imprisonment.  Held,  that  he  could  sustain  the 
action,  although  he  was  the  person  intended,  and  the  name  of 
Samuel  was  inserted  by  mistake. 

The  case  of  Cole  a.  Hindson  (6  Term.,  243) ;  Shadgett  a.  Clip- 
son  (8  East.,  328) ;  Wilks  a.  Lorck  (2  Taunton,  400) ;  Scandover 
a.  "Warne  (2  Camp.,  270) ;  Morgan  a.  Bridges  (1  Barn.  &  Al., 
647) ;  are  in  substance  to  same  effect.  Crawford  a.  Satchwell  (2 
Strange,  1218),  and  Smith  a.  Bowker  (1  Mass.,  76),  held  that  a 
defendant  sued  by  a  wrong  name  should  plead  the  misnomer ; 
but  it  seems  in  both  of  these  cases  the  defendant  appeared. 

The  case  of  Farnham  a.  Hildredth  (32  Barb.,  277),  decides 
that  a  judgment  and  execution  against  Freeman  Hildredth 
would  not  authorize  a  sale  of  the  property  of  Truman  Hildredth. 
In  case  of  Ford  a.  Gardner  (1  Johns.  Cas.,  243),  and  several  other 
cases,  amendments  have  been  allowed  correcting  the  plaintiff's 
name. 

So  amendments  have  been  allowed  inserting  a  different  name 
as  defendants  (7  Taunton,  295) ;  and  correcting  name  of  de- 
fendants (2  Bos.  (&  Put.,  109) ;  Merton  a.  Huste  (3  Maul.  & 
Sel.,  450).  In  all  these  cases,  however,  it  will  be  found  that 
the  defendants  upon  whom  process  had  been  served  appeared, 
thus  giving  the  court  jurisdiction  of  their  persons. 

See  case  of  Farnham  a.  Hildredth,  supra.  I  doubt  the  appli- 
cation of  section  175  to  Justices'  Courts.  Code,  §  8  provides 
that  part  2  of  the  Code  is  divided  into  fifteen  titles ;  the  first 
four  (sections  69-120,  both  inclusive)  relate  to  actions  in  all  the 
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courts  of  the  State  (including  of  course  Courts  of  Justices  of  the 
Peace).  The  others  relate  to  actions  in  Supreme  Court  and 
other  courts  (but  not  including  Justices'  Courts). 

Sections  174  and  175  are  in  title  7,  and  are  not  expressly  ap- 
plied by  section  8  to  Justice's  Courts.  So  subdivision  15  of 
section  64  of  the  Code  provides  that  the  Code,  so  far  as  relates  to 
the  form  of  actions,  parties  to  actions,  the  rules  of  evidence, 
the  time  of  commencing  actions,  and  the  service  of  process  on 
corporations,  shall  apply  to  Justice's  Courts. 

See  Gates  a.  Ward  (17  Barb.,  424) ;  Webster  a.  Hopkins 
(11  How.  Pr.,  148). 

It  is  settled  by  various  authorities  that  I  cannot  set  aside, 
annul,  or  vacate  the  judgment.  I  examined  that  question  in 
case  of  De  Wolf  a.  Mook,  heretofore  decided  by  rne,  and  my 
decision  has  been  affirmed  by  the  general  term  of  the  Supreme 
.  Court  of  this  district,  and  shall  direct  an  order  like  the  order 
made  in  that  case  so  far  as  the  form  of  that  order  applies  to 
this  case,  and  in  substance  as  follows : 


Christopher  Hoffman, 

against 
Eli  H.  Fish. 

On  reading  and  filing  affidavits,  and  after  hearing  Mr.  Wil- 
lett,  counsel  for  defendant ;  and  Mr.  Jordan,  counsel  for  plain- 
tiff, and  on  motion  of  James  M.  Willett,  counsel  for  defendant: 
It  is  ordered  that  the  plaintiff  be  restrained  from  proceeding 
upon  the  execution  issued  upon  the  judgment  in  this  action, 
and  from  enforcing  said  judgment  by  execution  thereon,  with- 
out prejudice  to  the  right  of  the  plaintiff  to  proceed  to  enforce 
the  said  judgment,  or  to  sue  for  and  collect  the  debt  or  de- 
mand for  the  recovery  of  which  said  judgment  was  rendered, 
by  action,  and  without  prejudice  to  the  right  of  the  defendant 
to  interpose  any  defence  he  may  have,  in  any  such  action. 

And  that  neither  party  shall  have  costs  of   this  motion 
against  the  other. 
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JEWELL  a.  WEIGHT. 

Court  of  Appeals  ;  June  Term,  1864. 
LAW  OF  PLACE. — CONFLICT  OF  LAWS. — USURY. 

A  personal  contract  is  governed,  in  respect  to  its  validity,  by  the  law  of  the 
place  where  it  is  made,  if  it  is  not  to  be  performed,  according  to  the  contract, 
elsewhere. 

A  note  was  made  by  one  person,  and  indorsed  by  another,  for  the  benefit  of  a 
third  person.  It  was  made,  dated  and  payable  within  this  State,  and  was  taken 
by  the  indorsee  into  the  State  of  Connecticut,  where  it  was  first  negotiated  by 
him  at  a  rate  of  discount,  which,  by  the  law  of  this  State,  would  render  it 
wholly  void,  but  which  by  the  law  of  Connecticut  would  render  it  void  only  as 
to  the  interest  reserved. 
Held,  that  the  contract  was  to  be  judged  by  the  law  of  this  State. 

Appeal  from  a  judgment  of  the  Supreme  Court. 

This  action  was  brought  by  Pliny  Jewell  to  recover  the 
amount  of  a  promissory  note,  of  which  the  following  is  a  copy : 

LOCKPORT,  May  30,  1857. 

One  year  after  date  I  promise  to  pay  to  the  order  of  Wm.  J. 
Dunlap,  four  hundred  dollars  at  Niagara  County  Bank,  value 
received. 

O.  C.  WEIGHT. 

Indorsed, 

WM.  J.  DUNLAP, 
Y.  C.  TAYLOR. 

The  defendants,  who  were  Wright,  Dunlap,  and  Taylor,  in- 
terposed the  defence  of  usury.  Upon  the  trial  at  the  Niagara 
Circuit,  in  September,  1860,  the  follwing  facts  were  agreed 
upon :  That  the  note  was  drawn  in  Lockport,  New  York, 
signed  by  Wright,  and  indorsed  by  Dunlap  for  the  benefit  of 
Taylor,  without  consideration,  and  to  enable  Taylor  to  raise 
money  upon  it ;  that  it  was  delivered  to  Taylor  at  Lockport, 
and  was  payable  at  a  bank  in  Lockport.  That  Taylor  took  the 
note  to  Hartford,  in  Connecticut,  and  there  procured  the  plain- 
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tiff  to  guaranty  it;  and  being  thus  guarranteed,  Taylor  pro- 
cured it  to  be  discounted  by  Albert  Day,  of  Hartford,  who  re- 
served out  of  the  face  of  the  note  $48  as  interest,  paying  to 
Taylor  only  $352,  as  the  entire  proceeds  of  the  note.  This  was 
the  first  negotiation  of  the  note.  On  the  maturity  of  the  note 
it  was  properly  protested,  and  the  plaintiff  having  paid  it  by 
reason  of  his  guaranty,  brought  this  action. 

The  laws  of  Connecticut  were  introduced  in  evidence,  from 
which  it  appears  that  the  legal  rate  of  interest  in  that  State  is 
six  per  centum  per  annum,  and,  substantially,  that  contracts 
affected  by  usury  are  void  only  as  to  the  excess  of  interest,  and 
that  the  holder  of  the  usurious  paper  may  recover  the  amount 
actually  advanced,  without  interest. 

Upon  this  state  of  facts  the  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  paid  for  the  note  by  Day,  with  interest 
from  maturity  of  the  note,  with  costs,  subject  to  the  opinion  of 
the  court  at  general  term.  The  general  term  gave  judgment 
for  the  plaintiff  on  the  verdict.  From  which  judgment  the  de- 
fendants appealed  to  this  court.  The  case  in  the  Supreme 
Court  is  reported  in  12  Abbott^  TV.,  55.  The  case  was  sub- 
mitted in  this  court  on  printed  arguments. 

Geo.  W.  Cotkran,  for  the  appellants. — In  determining  the 
validity  of  a  contract  purely  personal,  will  the  court  give  effect 
to  the  law  of  the  place  where  the  contract  was  made,  or  the  law 
of  the  place  where  it  is,  by  its  terms,  to  be  performed, — is  the 
precise  question  to  be  passed  upon  in  this  case. 

1.  1.  In  contemplation  of  law,  this  contract  was  made  in  Con- 
necticut, for  it  was  there  that  the  note  was  first  delivered  as  the 
evidence  of  an  existing  indebtedness.     (Cutler  a.  Wright,  22 
N.  I3".,  472-4.) 

2.  In  general,  the  validity  of  personal  contracts  is  determined 
by  the  law  of  the  place  of  making.     In  fact,  it  is  the  universal 
rule  unless  the  parties  stipulate  otherwise.     (Story  on  Confl.  of 
Laws,  §§  317,  320,  332,  340  ;  Curtis  et  al.  a.  Leavitt,  15  N.  Y., 
227.) 

3.  But  where  the  contract,  by  its  terms,  is  to  be  performed 
in  a  State  other  than  that  in  which  it  was  made, — effect  will 
only  be  given  to  the  laws  of  the  place  of  performance.     1.  Such 
has  frequently  been  declared  to  be  the  law  of  this  State,  by  the 
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Supreme  Court,  by  the  Court  for  the  Correction  of  Errors,  the 
Court  of  Chancery,  and  the  Court  of  Appeals.  (Cutler  a. 
Wright,  22  N.  I7".,  472,  474,  480-9  ;  Everett  a.  Vandryes,  19 
7ft.,  436  ;  Bowen  a.  Newell,  13  7ft.,  290  ;  Curtis  a.  Leavitt,  15 
7ft.,  14,  85-9,  91,  227,  296(10);  Hyde  a.  G-oodenow,  37ft., 
266 ;  Burckle  a.  Eckhart,  7ft.,  132  ;  Lee  a.  Selleck,  32  Barb., 

8.  C.,  522  ;  Pomeroy  a.  Ainsworth,  22  Barb.,  120  and  127-9 ; 
Conn.  Mut.  Life  Ins.  Co.  a.  Cleveland,  Colum.  &  Cinn.  R.  R.  Co., 
23  How.  TV.,  180  ;  Thompson   a.   Ketcham,   4  Johns.,  285  ; 
Warren  a    Lynch,  5  75.,  239  ;  Thompson  a.  Ketcham,  8  Ib., 
189;  Fanning  a.  Consequa,  17  7ft.,  511;  Scofield  a.  Day,  20 
7ft.,  102  ;  Sherrill  a.  Hopkins,  1  Cow.,  103  ;  Martin  a.  Hill,  12 
Barb.,  631 ;  Balme  a.  Wombough,  38  7ft.,  352  ;  Chapman  a. 
Robertson,  6  Paige  Ch.,  627 ;  Le  Breton  a.  Miles,  8  7ft.,  261.) 
2.  It  is  the  doctrine  established  in  the  Supreme  Court  and  Cir- 
cuit Courts  of  the  United  States.     (Andrews  a.  Pond,  13  Peters, 
85  ;  Cox  a.  United  States,  6  7ft.,  172 ;  Van  Reimsdyke  a.  Kane, 
1  Gall.,  630;  Emery  a.  Greenough,  3  Dall.,  370;  Lanusse  a. 
Barker,  3  Wheat.,  101, 146  ;  Slacurn  a.  Pomroy,  6  Cranch,  221 ; 
Harrison  a.  Ste'rry,  5  7ft.,  289 ;  Pope  a.  Nickerson,  3  Story  C. 
C.,  465  ;  Strother  a.  Lucas,  12  Peters,  410, 436,  per  BALDWIN,  J. ; 
Bell  a.  Bruen,  1  How.  U.  S.,  169,  182.)     3.  It  has  long  been 
the  law  of  England.     (Cooper  a.  Earl  of  Waldegrave,  2  Beavan, 
282 ;  Robinson  a.  Bland,  2  Burrow,  1077 ;  Melan  a.  Duke  de 
Fitz  James,  1  Bos.  <&  Pull.,  138 ;  Robinson  a.  Bland,  1  W.  Black., 
247,  258  ;  Rothschild  a.  Carrie,  1  Q.  B.,  43.)     4.  So  held  at 
Westminster   Hall.     (Thompson   a.   Powles,    2  Simons,   194.) 
5.  And  in  the  House  of  Lords.     (Down  a.  Lippman,  5  Clark  c& 
Fin.,  1,  13,  19,  20  ;  Ferguson  a.  Fyffe,  8  7ft.,  121 ;  Pattison  a. 
Mills,  1  Dow  &  Clark,  342,  362.)     6.  It  is  the  law  of  Yermont. 
(Pecks  a.  Mayo,  14  Vermont,  33.)     7.  And  also  of  Indiana. 
(Shanklin  a.  Cooper,  8  Black/.,  41.)     8.  The  same  is  true  of 
Massachusetts.     (Powers  a.  Lynch,   3  Mass.,  77 ;  Prentiss  a. 
Savage,  13  7ft.,  20,  23,  24,  per  PARKER,  J. ;  Blanchard  a.  Rus- 
sell,   13  Mass.,   1 ;    Carnigie   a.   Morrison,   2  Matcalf,   381.) 

9.  Also  of  Kentucky.     (Tyler  a.  Trabue,   8  B.  Monroe,  306  ; 
Goddin  a.  Shipley,  7  7ft.,  575.)     10.  And  of  Lousiana.     (Mai- 
pica  a.  McKown,  1  Louis.,  248  ;    Percy  a.  Percy,  9  Louis. 
Ann.,   185.)      11.    It    is    the    settled    doctrine    of    Missouri. 
(Broadhead  a.  Noyes,  9  Missouri,  55  ;  Dorsey  a.  Hardesty,  7ft., 
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157.)  12.  And  also  of  Connecticut.  (Smith  a.  Mead,  3  Conn., 
253.)  13.  It  is  the  law  of  Ohio.  (Kanaga  a.  Taylor,  7  Ohio 
State,  134.)  14.  And  of  Illinois.  (Sherman  a.  Gassett,  4  Oil- 
man, 521.)  15.  It  is  one  of  the  elementary  principles  of  the 
law.  Story  on  Confi.  of  Laws,  §§242,  242a,  280;  %  Kent's 
Com.,  606-9,  and  notes,  9  ed. ;  2  Parsons  on  Contracts,  95, 
100,  2  ed. ;  2  Fonbl.  Eq.  B.,  5,  ch.  1,  §  6,  and  notes  ;  Chitty  on 
Bills,  168,  169,  12th  Am.  ed.  ;  Story  on  Promissory  Notes, 
§  165 ;  2  Parsons  on  Bills,  320  ;  Bijles  on  Bills,  314-316, 
marg.  page ;  Story  on  Bills,  §  147 ;  Bayly  on  Bills,  249,  5  ed. ; 
Edwards  on  Bills,  180-182.)  16.  It  is  a  maxim  of  the 
Roman  Law : — "  Contraxisse  unusquisque  in  eo  loco  intelr 
ligitur,  in  quo  ut  solveret  se  obligavit."  17.  It  has  the  gen- 
eral assent  of  the  principal  foreign  jurists.  (Boulle.  Observ., 
46,  pp.  475,  476,  488 ;  1  Ilertii  Oper.  De  Collis,  Leg.,  §  4, 
n.  53,  p.  147,  ed.  1737 ;  Voet.  ad  Pand.  Lib.,  4,  title  1, 
§  29  ;  1  Emerigon  C.,  4,  §  8  ;  Voet.  de  Stat.,  §  9,  ch.  2,  §  15, 
p.  270,  ed.  1715 ;  Boulle.  Quest.  Contr.  des  Lois,  p.  339,  &c. ; 
3  Burge  Comm.  on  Col.  and  For.  Law,  Pt.  2,  qh.  20,  pp.  771, 
772.) 

II.  The  note  having  been  put  into  circulation  upon  a  usu- 
rious consideration — having  been  negotiated  at  the  rate  of  twelve 
per  cent,  interest — it  is  wholly  void,  and  the  action  cannot  bo 
maintained.     (3  Rev.  Stat.,  §  72,  5  ed.) 

III.  A  contract  void  by  the  law  of  the  place  where  made, — 
even  though  it  is  to  be  performed  in  another  State,  by  the  laws 
of  which  it  would  be  valid,  is  by  the  just  principles  of  Inter- 
national Law,  void  everywhere ;  and  the  courts  of  no  State 
will  enforce  the  void  contracts   of  another  State.     (Hyde  a. 
Goodenow,  3  N.  Y.,  266  ;  Andrews  a.  Ilerriott,  4  Cow.,  510, 
note  a;  Andrews  a.  Pond,  \3Peters*  U.  S.,  65;    Story  on 
Confl.  of  Laws,  §  243,  and  cases  cited.)     The  note  in  this  case 
was  void  by  the  laws  of  Connecticut,  as  proved  on  the  trial. 
(Laws  of  Conn,  in  Case,  fol.  39-41,  §§1,  2.)     The  laws  of  other 
States  are  regarded  as  facts,  to  be  alleged  and  proved  as  other 
facts,  in  a  cause.     (Monroe  a.  Douglass,  1  Seld:,  447  ;  Cutler  a. 
Wright,  22  N.  Y.,  472  and  489.) 

IV.  Interest  is  to  be  paid  according  to  the  law  of  the  place 
where  the  contract  is  made,  unless  the  payment  is  to  be  made 
elsewhere,  and  then  it  is  to  be  according  to  the  law  of  the  place 
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where  the  contract  is  to  be  performed.  (?•  JZenffs  Com.,  608, 
and  notes,  9  ed. ;  Thompson  a.  Powles,  2  Simons,  194 ;  Story 
on  Confl.  of  Laws,  §§  305,  2£1,  292,  and  cases  cited  ;  Boyce  a. 
Edwards,  4  Peters,  111  ;  Cash  a.  Kennion,  11  Ves.,  304 ;  Sco- 
field  a.  Day,  20  Johns.,  102  ;  De  Wolf  a.  Johnson,  10  Wheat., 
367,  383  ;  Story  on  Bills,  §  148,  and  cases  cited.) 

V.  The  opinion  of  the  Supreme  Court  in  this  case  is  against 
the  weight  of  authority,  both  in  this  country  and  in  England, 
and  is  unsupported  by  any  elementary  treatise.  It  does  not 
correctly  discriminate  between  the  different  rules  of  law  appli- 
cable to  contracts  payable  generally,  and  to  contracts  which, 
by  their  terms,  are  to  be  performed  in  a  foreign  country.  If 
this  contract  was  not  to  be  performed  in  New  York,  then  the 
argument  would  be  correct.  The  case  of  Pratt  a.  Adams  (7 
Paige,  615),  is  answered  by  the  fact  that  Chancellor  Walworth 
decided  the  same  question  the  other  way,  before  and  subse- 
quent to  that  decision.  (See  6  Paige,  667 ;  and  8  11).,  26.) 
And  Pratt  a.  Adams  is  the  authority  upon  which  City  Savings 
Bank  a.  Bidewell  (29  Sari.,  325),  was  decided.  In  Andrews 
a.  Pond  (13  Peters,  65),  the  bill  was  drawn  in  New  York,  pay- 
able in  Mobile,  and  was  usurious  according  to  the  law  of  New 
York.  The  Action  was  in  Alabama.  While  Ch.  J.  Taney  dis- 
tinctly asserts  the  doctrine  that  the  law  of  the  place  of  per- 
formance must  govern,  he  yet  decides  the  case  on  the  exception 
to  that  rule,  which  is  this,  a  contract  void  by  the  law  where 
made,  will  be  treated  as  void  everywhere.  This  is  the  doctrine 
maintained  in  our  third  point.  The  learned  judge  in  referring 
to  the  case  of  Pratt  a.  Adams,  supra,  does  not  seem  to  bear  in 
mind  a  rule  of  law  so  well  settled  that  it  is  unnecessary  to  cite 
authorities,  that  where  a  contract  is  made  in  one  State  to  be 
performed  in  another,  the  parties  may  stipulate  the  highest  rate 
of  interest  allowed  in  either. 

James  S.  Gibls,  for  the  respondent. — I.  The  promissory  note 
in  this  case,  though  dated  at  Lockport  in  this  State,  and  made 
payable  at  a  bank  there,  was  first  negotiated  at  Hartford,  in 
the  State  of  Connecticut.  As  a  contract  it  had  its  inception  in 
Connecticut.  We  therefore  say  the  Lex  Loci  Contractus  gov- 
erns. (Story  on  Confl.  of  Laws,  §  237.) 

II.  The  reason  of  the  Lex  Loci  Contractus  is  that  every  per- 
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son  contracting  in  a  country,  is  understood  to  submit  himself 
to  the  laws  of  the  place,  and  silently  to  assent  to  its  action  upon 
his  contract.  (Story's  Conflict  of  Laws,  §  261.)  So  too  of  its  na- 
ture and  obligation.  (Ib.,  263.) 

III.  The  question  whether  a  contract  is  usurious  or  not,  de- 
pends not  upon  the  rate  of  interest  allowed,  but  upon  the  validity 
of  that  interest  in  the  country  where  made.     (7  Paige,  616.) 
This  case  of  7  Paige,  616,  is  precisely  in  point  in  this  case. 

IV.  A  note  was  made  in  New  Orleans,  payable  in  New  York, 
with  10  per  cent,  interest,  held  not  void  for  usury.  (20  Martin, 
1,  cited;  Story's  Confl.  of 'Laws,  §  298,  cited  and  approved  in 
6  Paige,  627,  634.) 

V.  The  courts  of  a  country  are  presumed  to  be  the  best  ex- 
positors of  its  own  laws,  and  of  the  operation  of  them  upon 
contracts  made  there.     (Ch.  J.  Marshall  in  10  Wheat.,  159  ;  17 
Martin,  587.) 

VI.  The  Revised  Statutes  of  Connecticut,  1849,  pp.  618  and 
619,  define  and  restrain  the  taking  of  usury.     And  the  Supreme 
Court  of  Connecticut  have   placed  a  construction  upon  this 
statute.     (27  Conn.,  363.) 

VII.  Where  a  loan  is  made  in  Connecticut  at  a  greater  rate 
of  interest  than  is  allowed  by  the  laws  of  this  State,  but  n<5 
greater  than  the  legal  rate  in  Connecticut,  the  fact  that  the 
note  is  made  payable  in  this  State,  will  not  render  the  transac- 
tion usurious  and  the  note  invalid.     And  it  rests  with  the  de- 
fendants to  show  that  the  transaction  is  contrary  to  the  laws  of 
Connecticut.     (29  Barb.  S.  R.,  325 ;  Cutler  a.  Wright,  22  N. 
Y.,  472.) 

BY  THE  COURT. — INQKAHAM,  J. — It  was  not  denied  on  the 
trial  of  this  cause  that  the  note  on  which  the  suit  was  brought, 
was  negotiated  at  an  illegal  rate  of  interest  both  in  Connecticut 
and  New  York.  The  main  question  in  the  case  is  whether  the 
laws  of  New  York  or  Connecticut  are  to  control  as  to  the  de- 
fence of  usury.  The  note  was  negotiated  in  Hartford,  but  was 
payable  at  Lockport,  in  New  York.  Nor  can  it  be  denied  that 
a  contract  is  to  be  governed  by  the  laws  of  the  place  where  it 
is  made,  if  it  is  not  to  be  performed  according  to  the  contract, 
elsewhere.  (Story  on  Confl.  of  Laws,  §  282  ;  6  Paige,  230  ;  2 
Kent's  Com.,  457  ;  Davis  a.  Garr,  2  Seld.,  124.)  But  if  such 
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note  or  contract  is  by  its  terms  to  be  performed  in  another 
State,  then  the  laws  of  that  State  must  govern.  (2  JZenPs  Com., 
460.)  This  rule  was  laid  down  by  this  court  in  Jack  a.  Nichols 
1  Seld.,  178). 

The  court  in  delivering  the  opinion  says :  "  Concede  that  the 
contract  was  made  in  Connecticut,  if  it  was  to  be  performed  in 
New  York,  it  must  prima-facie  be  regarded  as  having  been 
made  with  reference  to  the  laws  of  New  York.  The  fact  that 
the  note  was  dated  in  New  York,  is  alone  presumptive  evidence 
that  the  maker  not  only  resided  at  the  place  of  its  date,  but 
contemplated  payment  there.  For  the  purpose  of  charging  the 
indorser,  the  makers  must  have  been  sought  at  their  residence 
or  place  of  business  in  this  State." 

The  same  is  stated  in  Curtis  a.  Leavitt  (15  N.  Y.,  9,  227), 
where  it  is  said,  "It  is  a  general  rule  that  the  law  of  the  place 
where  contracts  purely  personal  are  made,  must  govern  as  to 
their  construction  and  validity,  unless  they  are  to  be  performed 
in  another  State  or  country,  in  which  case  their  construction 
and  validity  depend  upon  the  law  of  the  place  of  performance." 
In  Bo  wen  a.  Newell- (13  N.  Y.,  290),  it  was  held  that  the  law 
of  the  place  where  the  note  or  draft  is  payable,  governs  as  to 
the  days  of  grace  allowed  upon  it.  In  Everett  a.  Vendryes  (19 
N.  I7".,  436),  it  was  held  the  law  of  the  place  where  the  bill 
was  payable,  controlled  as  to  the  liability  of  the  drawer  to  the 
indorser.  And  in  Cutler  a.  Wright  (22  Ib.,  472),  it  was  held 
that  a  note  made  in  New  York,  but  dated  in  Florida,  and  pay- 
able there,  was  governed  by  the  laws  of  that  place ;  and  it  is 
said  the  authorities  do  not  leave  this  question  in  doubt.  The 
same  was  also  held  in  Pomeroy  a.  Ainsworth  (22  Barb.,  127). 
These  cases  from  our  own  courts  render  it  unnecessary  to  ex- 
amine any  other  class  of  decisions  upon  this  point. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered. 
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ANONYMOUS. 

Supreme  Court,  First  District;  General  Term,  Nov.,  1863. 

CREDITOR'S  ACTION. — CREDITORS  COMING  IN  AS  PARTIES. — APPLI- 
CATION FOR  JUDGMENT. — APPEAL. 

Where  a  creditor's  action  is  brought  by  a  plaintiff  in  his  own  behalf,  and  in  be- 
half of  such  other  creditors  as  may  come  in  before  the  final  decree,  and  con- 
tribute to  the  expenses  of  the  action ;  and,  after  the  usual  notice  for  that 
purpose,  other  creditors  have  appeared  before  the  referee,  upon  the  accounting, 
and  proved  their  debts,  and  excepted  to  the  referee's  report, — such  other  credi- 
tors (whether  they  are  deemed  to  be  actually  parties  or  not,  without  an  order 
of  court  declaring  them  such)  are  entitled  to  notice  of  an  application  for  judg- 
ment upon  the  report  of  the  referee. 

If  the  attorney  for  the  original  plaintiff,  enters  judgment  upon  an  order  obtained 
on  the  consent  of  the  defendant,  and  without  notice  to  the  objecting  creditors' 
and  without  any  opportunity  to  them  to  be  heard  on  their  exceptions,  the 
court  will  on  motion  set  aside  the  judgment. 

Such  objecting  creditors,  if  their  motion  to  set  aside  the  judgment  is  denied, 
may  sustain  an  appeal  from  the  order  denying  it. 

Appeal   from   an   order   denying  a  motion  to  set   aside  a 
judgment. 

The  facts  are  stated  in  the  opinions. 
— ,  for  the  appellants. 

,  for  the  respondents. — I.  The  appellants  have  never 

been  made  parties  to  this  suit,  but  have  come  in  under  our 
proceedings, — his  appearing  in  this  case  is  objected  to  on 
that  ground.  1.  Parties  having  an  interest  in  the  subject- 
matter  of  the  suit,  must  either  be  made  parties  to  the  suit,  or 
the  bill  must  be  so  framed  as  to  give  them  an  opportunity  to 
come  in  and  be  made  parties.  (See  Abbotts'  Dig.,  4th  vol.,  340, 
§  175,  4  ed.  228.)  2.  A  creditor  seeking  to  set  aside  an  assign- 
ment made  for  the  benefit  of  all  the  creditors,  need  not  make 
all  the  creditors  parties.  (±  Abbott**  D'xj.,  272,  §  546;  20  Barb., 
378,  and  cases  cited;  Code,  §§119,  122  ;  11  Barb.,  516.)  3.  A 
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stranger  to  a  suit  cannot  interfere  with  the  proceedings  with- 
out making  himself  a  party  to  the  suit  by  a  supplemental  bill. 
(4  Abbotts'  Dig.,  243,  §  213  ;  11  Paige,  147,  470  ;  2  Den.,  595  ; 
Matter  of  Bristol,  16  Abbotts'  Pr.,  194,  397.)  4.  A  creditor 
suing  an  executor,  and  requiring  an  accounting,  must  bring  the 
suit  for  the  benefit  of  all  the  creditors,  or  make  them  parties. 
(4  Abbotts'  Dig.,  273,  §  566  ;  5  Land,  380  ;  6  Duer,  691 ;  3  Ab- 
botts1 Pr.,  332 ;  14  Barb.,  526  ;  22  lb.,  597.) 

II.  These  parties  cannot  now  be  made  parties,  because  a  final 
judgment  intervenes,  since  an  application  must  be  made  before 
final  judgment.  (22  Barb.,  597  :  4  Abbotts'  Dig.,  279,  §  626.) 

SUTHERLAND,  P.  J. — This  action  was  brought  for  an  account 
and  distribution  of  the  proceeds  of  the  property  and  effects  of 
the  defendants  C.  ~W.  and  II.  C.  E.,  assigned  to  the  defendant 
W.  E.,  for  the  benefit  of  their  creditors. 

The  action  was  brought  by  the  plaintiff  as  a  creditor,  in  his 
own  behalf,  and  in  behalf  of  such  other  creditors  as  should 
come  in  before  the  final  decree,  and  contribute  to  the  expense 
of  the  action. 

By  the  interlocutory  order  or  decree  in  the  action,  it  was  or- 
dered and  adjudged  that  the  defendant  "W.  E.,  the  assignee,  ac- 
count to  the  court  for  all  the  property  assigned  to  him ;  and  a 
referee  was  thereby  appointed  to  take  and  state  the  accounts  of 
the  assignee,  and  of  the  debts  of  the  creditors  who  should  come 
in  and  prove  their  debts,  and  contribute  to  the  expense  of  the 
action  ;  and  provision  was  thereby  made  for  notice  being  given 
to  the  creditors,  that  they  might  prove  their  debts  or  claims 
before  the  referee. 

Among  other  creditors  who  appeared  before  the  referee  and 
proved  their  claims,  "W.  W.,  and  certain  other  creditors,  so  ap- 
peared and  proved  their  claims,  and  by  their  counsel  contested 
the  correctness  of  the  assignee's  account  and  charges  in  certain 
particulars ;  claiming  that  he  should  be  charged  with  certain 
sums  of  money  with  which  he  was  not  charged ;  and  that  cer- 
tain charges  for  certain  sums  of  money  claimed  to  have  been 
paid  by  him,  should  not  be  allowed;  all  of  which  objections 
to  the  account  of  the  assignee  were  overruled  by  the  referee. 

The  report  of  the  referee  was  filed,  and  judgment  final  con- 
firming it,  was  entered  by  order  of  a  justice  of  this  court,  on 
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consent  of  the  attorney  for  the  defendants,  and  without  any 
notice  to  the  objecting  creditors,  their  attorneys  or  counsel,  of 
the  filing  of  the  report  of  the  referee  ;  and  without  any  oppor- 
tunity being  given  to  such  objecting  creditors  to  be  heard  on 
their  exceptions  to  the  ruling  and  report  of  the  referee ;  which 
exceptions,  it  seems,  were  actually  filed. 

A  motion  was  made  by  such  objecting  creditors,  at  special 
term,  that  the  final  judgment  so  entered  on  the  consent  of  the 
defendant's  attorney,  and  without  notice  to  such  objecting  credi- 
tors, be  set  aside  for  irregularity. 

This  motion  was  denied ;  and  from  the  order  denying  the 
motion,  the  objecting  creditors  have  appealed. 

The  question  presented  by  the  appeal  is,  did  the  appellants 
by  appearing  before  the  referee,  and  proving  their  debts,  and 
contesting  the  assignee's  account,  become  parties  to  the  action, 
so  as  to  be  entitled  to  notice  of  the  filing  of  the  report  of  the 
referee,  and  to  a  hearing  on  their  exceptions  to  the  report,  under 
Rule  32  of  the  court ;  and  so  as  to  have  a  right  to  appeal  under 
section  325  of  the  Code,  which  says,  "  any  party  aggrieved  may 
appeal,"  &c.  I  think  they  did ;  and  it  is  plain,  that  to  hold 
otherwise,  would  afford  the  greatest  facility  for  fraudulent  col- 
lusion in  such  cases,  between  a  friendly  creditor  with,  perhaps, 
a  very  small  debt,  and  the  assignee,  and  a  tempting  opportunity 
for  their  attorneys  and  referee,  if  the  fund  was  not  large,  to 
take  and  divide  the  most,  if  not  the  whole  of  it,  among  them- 
selves, for  costs,  disbursements,  allowances,  and  fees,  without 
notice,  inquiry,  or  objection. 

By  the  interlocutory  decree,  the  liability  of  the  assignee  to 
account,  became  fixed,  and  the  fund  in  his  hands  became  a 
fund  in  court  for  distribution  by  the  court,  among  the  creditors 
who  should  come  in  under  that  decree  and  prove  their  claims. 
In  Hare  a.  Rose  (2  Ves.,  558),  the  Lord  Chancellor,  in  stating, 
when  in  such  a  case,  there  is  no  occasion  to  give  notice  to  the 
creditors  coming  in  before  the  Master,  directly  affirms,  by  way 
of  exception,  that  such  creditors  should  have  notice  of  any  pro- 
ceeding in  the  cause  between  the  plaintiff  and  defendants, 
which  affects  such  creditors,  and  concerns  their  rights  and  de- 
mands. 

The  same  doctrine  is  stated  in  1  Barb.  Ch.,  479 ;  citing  2 
Paul.  Ch.  Pr.,  804. 
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In  the  "Matter  of  the  City  Bank  of  Buffalo"  (10 Paige,  382), 
the  chancellor  says,  "  that  in  an  ordinary  creditor's  suit,  against 
executors  or  others,  who  are  trustees  of  a  fund  upon  which 
several  distinct  creditors  have  claims  for  the  payment  of  their 
debts  rateably,  creditors  who  are  not  nominally  parties  to  the 
suit,  may  make  themselves  such  parties  in  fact,  by  coming  in 
and  presenting  their  claims  to  the  master  under  the  decree, 
and  by  submitting  themselves  to  the  jurisdiction  of  the  court, 
for  the  settlement  and  adjustment  of  their  claims  upon  the  fund, 
as  directed  by  the  decree  or  order  under  which  such  claims  are 
presented.  A  creditor  who  comes  in  and  makes  his  claim  under 
such  decree  is  quasi  a  party  to  the  suit,  and  is  entitled  to  the 
benefit  of  the  decree  as  such  party.'5  Again,  on  p.  383,  he  says, 
"Under  such  a  decree  for  the  benefit  of  creditors  generally, 
therefore,  all  the  creditors  who  may  wish  to  come  in  under  the 
same,  and  avail  themselves  of  its  provisions,  are  for  every  sub- 
stantial purpose  considered  as  parties.  And  if  the  nominal 
complainant  neglects  to  proceed  with  due  diligence  under  the 
decree,  a  creditor  who  is  entitled  to  come  in  and  prove  his 
debt  before  the  master,  will  have  leave  to  prosecute  the  suit." 

Certainly,  there  is  no  necessity  for  an  argument  to  show  that 
the  objecting  creditors  in  the  principal  case,  who  have  appealed 
from  the  order  of  the  special  term,  had  interests  which  were 
affected  by  the  confirmation  of  the  report  of  the  referee,  and 
the  entry  of  final  judgment  thereon,  without  notice  to  them, 
and  without  any  opportunity  of  being  heard  on  their  ex- 
ceptions. 

My  conclusion  is,  that  the  order  appealed  from  should  be 
reversed,  with  costs;  and  that  the  judgment  final  so  entered  on 
the  report  of  the  referee  should,  as  to  the  appellants,  be  set 
aside  for  irregularity. 

LEONARD,  J. — I  am  not  willing  to  concur  in  upholding  the 
regularity  of  a  practice  which  declares  that  it  is  unnecessary 
for  creditors  in  the  situation  of  these  appellants,  to  cause  them- 
selves to  be  brought  into  the  action  by  an  order  of  the  court, 
that  they  shall  be  deemed  parties.  Therefore,  I  do  not  concur 
in  the  foregoing  opinion.  There  seems  to  be  very  little  direct 
authority  as  to  the  proper  practice  by  which  such  creditors  are 
to  come  in  and  accept  the  terms  offered  by  the  plaintiff  in  the 
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complaint,  wherein  he  says  it  is  brought  in  behalf  of  himself 
and  all  others,  &c.,  &c.,  who  come  in  and  contribute,  &c.,  &c. 

Perhaps,  when  the  creditors  have  taken  action  in  proving 
their  claims  before  the  referee,  after  notice  to  the  attorneys  for 
the  actual  parties  of  record,  they  should  be  deemed  quaxi  par- 
ties. (Vide,  2  Danl.  Ch.,  1410.) 

The  practice  adopted  in  this  case  was  very  unfair,  and  I  am 
willing  to  concur  in  reversing  the  order  of  the  special  term,  and 
in  directing  that  the  judgment  be  vacated,  and  that  the  excep- 
tions of  the  appellants  be  heard  at  special  term ;  and  that  the 
appellants  be  deemed  parties  to  the  action,  and  entitled  to  come 
in,  &c.,  &c.,  without  costs  of  the  motion  on  appeal,  as  both  are 
in  fault. 

BARNARD,  J. — I  concur  in  the  result. 
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Supreme  Court,  Second  District;  General  Term,  December,  1863. 
INTOXICATION  OF  CRIMINAL. — CHARGE  TO  THE  JURY. 

Upon  an  indictment  for  murder,  the  fact  of  the  voluntary  intoxication  of  the 
prisoner  at  the  time  of  the  killing  is  not  material  in  determining  whether  the 
offence  is  murder  or  only  manslaughter. 

Of  the  proper  terms  in  which  to  charge  the  jury  as  to  the  legal  effect  of  the  fact 
of  intoxication  in  cases  of  crime. 

Writ  of  error  to  the  Oyer  and  Terminer  of  Kings  county. 
The  facts  are  stated  in  the  opinion. 

C.  E.  Pratt  and  William  L.  Gill,  for  the  plaintiff  in  error. 
S.  D.  Morris,  for  defendants  in  error. 

BY  THE  COURT. — BROWN,  J. — The  plaintiff  in  error,  Michael 
Keimey,  was  convicted  of  the  crime  of  murder  in  the  first  de- 
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gree,  at  the  Court  of  Oyer  and  Terminer,  held  for  the  county 
of  Kings  in  July,  1863,  and  the  record  removed  into  this  court 
by  writ  of  error.  The  crime  was  committed  with  circumstan- 
ces of  brutality  and  atrocity  almost  unexampled.  The  prisoner 
is  a  car  driver.  On  the  night  of  the  21st  of  April,  at  eight 
o'clock,  with  his  wife  and  two  small  children,  he  entered  the 
grocery  store  of  Frederick  Mohrmann,  at  the  corner  of  Fulton 
and  Albany  avenues,  in  the  city  of  Brooklyn,  and  purchased 
some  groceries  for  his  family  use.  While  there  he  commenced 
speaking  about  some  railroad  conductor  with  whom  he  had  a 
quarrel  about  two  hours  previous.  His  wife  said  the  conductor 
was  a  nice  man,  and  did  not  want  to  do  him  any  harm.  He 
told  her  in  an  angry  tone  not  to  interfere  in  his  business,  and 
be  quiet,  otherwise  he  would  punch  her.  He  thereupon  struck 
her  in  the  face  and  kicked  her.  Mohrmann  came  from  behind 
the  counter  and  told  him  to  leave  the  store — that  he  wanted 
no  fighting,  and  if  he  did  not  stop  he  would  put  him  out.  Ken- 
ney said  he  could  not  put  him  out.  Mohrmann  made  the  at- 
tempt and  failed.  He  thereupon  called  the  witness,  Kink,  to 
assist  him,  and  by  their  joint  efforts  he  was  removed  from  the 
store  to  the  street,  and  the  door  locked,  and  while  this  was 
being  done  he  declared  he  would  kill  the  Dutch  son  of  a  bitch 
— meaning  Mohrmann.  The  prisoner  then  threw  stones  through 
the  windows  and  doors  of  the  store,  and  said  he  wanted  his  two 
children.  The  door  was  opened  by  Mohrmann  and  the  chil- 
dren put  out  into  the  street,  and  the  door  closed  again.  He  also 
threw  coal,  a  coal  shovel,  a  measure,  and  with  a  stone  of  about 
twenty  pounds  weight,  smashed  open  the  door,  and  came  into 
the  store.  Here  he  took  up  a  saw  and  a  piece  of  ham  and 
threw  them  at  Mohrmann  and  struck  him  with  them.  The 
prisoner  went  again  into  the  street,  and  the  door  was  again 
shut  against  him.  He  broke  the  door  in  once  more  and  came 
into  the  store.  There  was  in  the  store  what  the  witnesses  call 
a  meat  bench,  upon  which  was  lying  a  large  knife.  The  pris- 
oner seized  this  knife  and  struck  the  bench  once,  then  rushed 
into  the  room  behind  the  store,  when  he  met  the  deceased, 
John  Eavensburg,  a  person  residing  with  Mohrmann  at  the 
time,  and  with  whom  the  prisoner  had  no  words  or  controversy, 
and  struck  him  three  blows  or  thrusts  with  the  knife,  two  of 
which  entered  the  chest,  and  the  other  one  the  abdomen,  of  the 
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deceased,  who  died  therefrom  almost  instantly.  The  prisoner 
at  once  became  quiet,  consulted  with  his  wife  where  he  should 
go,  and  as  to  the  best  means  to  escape.  She  recommended  him 
to  go  to  East  Brooklyn,  and  he  left  the  scene  of  the  murder, 
going  in  that  direction,  after  telling  his  wife  that  if  any  police- 
man made  inquiry  to  say  he  had  not  been  about  there  that 
night.  The  proof  leaves  little  doubt  that  the  prisoner  was  in  a 
state  of  intoxication  more  or  less  at  the  time,  but  otherwise  in 
the  full  possession  of  his  senses,  and  quite  conscious  of  what  he 
was  doing.  There  was  proof  also  to  show  that  while  sober  he 
was  a  civil  man,  but  when  drunk  unusually  vicious. 

When  the  evidence  was  closed  the  counsel  for  the  prisoner 
asked  the  court  to  charge — 

1st.  That  intoxication  does  not  furnish  immunity  of  crime, 
but  it  may  be  considered  in  determining  what  degree  of  crime 
has  been  committed. 

2d.  That  intoxication  may  be  considered  in  determining 
whether  the  homicide  was  committed  by  premeditated  design. 

3d.  If  the  jury  believe  that  the  accused  was  in  a  state  of 
mind,  from  intoxication,  that  rendered  him  incapable  of  pre- 
meditation or  design,  they  must  find  him  guilty  of  man- 
slaughter. 

4th.  If  the  jury  find  the  accused  was  in  such  a  state  of  mind, 
although  caused  by  the  voluntary  use  of  intoxicating  liquor,  that 
his  judgment  was  obscured  or  impaired,  so  that  he  was  incapa- 
ble of  knowing  the  degree  of  violence  he  was  perpetrating,  or 
of  properly  calculating  its  effects,  they  must  find  for  the  lesser 
offence,  manslaughter. 

The  court  refused  to  charge  either  of  the  propositions,  except 
so  far  as  the  same  are  embraced  in  the  charge  and  instructions 
to  the  jury  (to  which  I  shall  presently  refer),  and  the  prisoner's 
counsel  excepted. 

The  two  first  propositions  are  but  different  modes  of  express- 
ing the  same  thought,  that  the  voluntary  intoxication  of  a 
prisoner  at  the  time  of  the  killing,  is  material  to  determine 
whether  the  homicide  of  which  he  is  charged  is  the  crime  of 
murder  or  only  the  lesser  offence  of  manslaughter.  The  essen- 
tial and  radical  distinction  between  murder  and  manslaughter, 
is  the  presence  of  the  malice  of  the  common  law,  or  that  which 
is  much  the  same  thing,  the  premeditated  design  of  the  statute, 
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— and  the  proposition  of  the  counsel  was,  that  the  jury  might 
infer  the  absence  of  malice  or  premeditated  design  from  the 
intoxication  of  the  prisoner  at  the  time  of  the  killing.  To  con- 
stitute the  crime  of  murder,  the  malice  or  the  design  need  not 
be  proved.  When  the  act  is  committed  the  law  imputes  the 
design.  It  proceeds  upon  the  sensible  rule  that  a  man  is  pre- 
sumed to  intend  to  do  what  he  really  does,  and  if  he  strikes  a 
blow  with  a  deadly  weapon,  which  necessarily  or  reasonably 
results  in  death,  the  law  will  impute  to  him  the  design  to  de- 
stroy life,  and  this  too  whether  he  be  drunk  or  sober.  As  has 
been  well  observed,  a  man  under  the  influence  of  "  voluntary 
intoxication  shall  be  subject  to  the  same  rules  of  conduct,  and 
the  same  legal  inferences,  as  a  sober  man." 

The  third  and  fourth  proposition  of  the  prisoner's  counsel, 
which  the  court  was  requested  to  charge,  are  to  the  same 
effect, — that  if  the  jury  believed  the  accused  was  in  a  state  of 
mind  from  intoxication  that  rendered  him  incapable  of  pre- 
meditation or  design,  or  that  he  was  in  a  state  of  mind  from 
voluntary  intoxication  which  impaired  his  judgment  so  that  he 
was  incapable  of  knowing  the  degree  of  violence  he  was  using, 
they  must  find  him  guilty  of  the  lesser  offence  of  manslaughter. 
This  would  have  been  saying  to  the  jury  that  they  might  infer 
incapacity  to  commit  the  higher  grade  of  crime,  and  the  absence 
of  the  knowledge  and  the  discrimination  which  criminal  law 
imputes  to  all  sane  men,  from  the  voluntary  intoxication  of  the 
prisoner  at  the  time  the  homicide  was  effected.  The  law  upon 
all  these  subjects  is  too  well,  and  has  been  too  long  settled  by 
adjudicated  cases,  to  need  argument  or  elaboration.  The  case 
of  Rex  a.  Carroll,  referred  to  by  Judge  Denio,  in  the  People  a. 
Rogers  (18  JV.  Y.,  9),  was  in  most  respects  like  the  present. 
It  was  a  case  of  murder  by  stabbing,  with  provocation,  and  the 
court  held,  that  the  intoxication  of  the  prisoner  was  not  at  all 
material  to  be  considered.  In  this  same  case  of  the  People  a. 
Rogers,  the  prisoner's  counsel  requested  the  court  to  instruct 
the  jury,  "  that  if  they  were  satisfied  that  by  reason  of  intoxica- 
tion there  was  no  intention  or  motive  to  commit  the  crime  of 
murder,  they  should  convict  the  defendant  of  manslaughter 
only."  The  Court  of  General  Sessions  refused  so  to  charge, 
and  the  Court  of  Appeals  held  the  refusal  to  be  right,  and  said : 
"If  by  this  request  the  counsel  for  the  defendant  meant,  as  the 
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request  seems  to  have  been  interpreted  by  the  Supreme  Court, 
that  the  jury  should  be  instructed  to  take  into  consideration 
the  intoxication  of  the  defendant  in  determining  the  intent  with 
which  the  homicide  was  committed,  the  proposition  is  not  law. 
It  has  never  yet  been  held  that  the  crime  of  murder  can  be 
reduced  to  manslaughter  by  showing  that  the  perpetrator  was 
drunk,  when  the  same  offence  if  committed  by  a  sober  man 
would  be  murder." 

The  judge  in  his  charge  to  the  jury,  and  in  reference  to  the 
request  of  the  prisoner's  counsel,  said,  in  substance,  that  volun- 
tary intoxication  furnished  no  immunity  or  excuse  for  crime, 
and  even  where  intent  is  a  necessary  ingredient  in  the  crime 
charged,  so  long  as  the  offender  is  capable  of  conceiving  a  de- 
sign, he  will  be  presumed  in  the  absence  of  proof  to  the  con- 
trary, to  have  intended  the  natural  consequences  of  his  own 
act, — and  when  one  without  provocation  kills  another  with  a 
deadly  or  dangerous  instrument,  no  degree  of  intoxication,  short 
of  that  which  shows  that  he  was  utterly  incapable  of  acting 
from  motive,  will  shield  him  from  conviction.  In  the  present 
case  the  principal  question  to  be  determined  by  the  jury,  if  they 
found  the  prisoner  guilty  of  killing  the  deceased,  was  whether 
the  crime  was  murder  or  manslaughter.  To  convict  of  murder 
it  was  necessary  that  the  killing  should  have  been  perpetrated 
from  a  premeditated  design  to  effect  the  death  of  the  deceased 
or  of  any  human  being, — it  was  therefore  sufficient  to  convict 
if  the  intention  of  the  prisoner  was  to  kill  the  storekeeper,  al- 
though he  may  not  have  intended  to  kill  the  deceased.  If  that 
intention  existed,  although  it  was  conceived  and  formed  im- 
mediately before  the  fatal  act  was  committed,  the  offence  was 
murder.  If  on  the  other  hand  the  act  was  committed  without 
a  design  to  effect  death,  in  the  heat  of  passion,  then  the  crime 
would  be  reduced  to  manslaughter." 

These  instructions  to  the  jury,  upon  the  propositions  of  the 
prisoner's  counsel,  were  quite  as  favorable  to  him  as  the  law 
would  allow,  and  afforded  no  legal  ground  of  exception. 
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YOSE  a.  GALPEK 

Supreme  Court,  first  District;  Special  Term,  April,  1864. 

PLEADING   IN   ACTION   BETWEEN    TRUSTEES. — COUNTER-CLAIM. — 

ACCOUNTING. 

In  an  action  by  one  of  several  trustees  against  the  others,  in  which  he  alleges  a 
breach  of  trust,  and  asks  their  removal  and  the  appointment  of  new  trustees 
in  place  of  them,  they  may  set  up  as  a  counter-claim,  that  the  plaintiff  has 
been  guilty  of  breaches  of  trust,  by  violations  of  the  same  trust  instrument, 
and  demand  that  he  account,  and  may  also  demand  his  removal. 

One  trustee  may  call  upon  his  co-trustee  to  account,  by  an  action. 

Demurrer  to  answer. 

In  this  action,  when  it  came  up  upon  this  demurrer,  Francis 
Yose  was  the  plaintiff,  and  Horace  Galpen  and  eight  others 
were  defendants. 

The  complaint  set  forth  substantially  as  follows :  That  the  de- 
fendants, together  with  the  plaintiff,  became  trustees  under  an 
agreement,  dated  October  3, 1861,  to  carry  its  provisions  into  ef- 
ect  for  the  benefit  of  the  plaintiff,  and  other  bondholders,  who 
were  creditors  and  cestuis  que  trust.  The  plaintiff  sued  for  him- 
self and  such  other  bondholders,  whom  he  claimed  to  represent. 
It  further  alleged  that  in  pursuance  of  a  combination  among 
the  defendants  to  misappropriate  the  trust-property  in  violation 
of  their  duty  as  trustees,  they  had  1st,  without  right,  assumed 
to  eject  the  plaintiff  from  his  position  as  trustee ;  and,  2d,  were 
meditating  a  transfer  of  the  trust-property  to  uses  wholly  at 
variance  with  the  trust.  It  therefore  alleged  a  loss  of  confi- 
dence in  the  defendants  as  trustees,  and  prayed  their  removal 
from  office  as  such,  and  the  appointment  of  new  trustees  to 
carry  out  the  objects  of  the  trust,  and  the  annulling  of  their 
illegal  acts  already  consummated,  and  an  injunction  against 
the  further  illegal  acts  alleged  to  be  meditated  by  them. 

The  complaint  originally  put,  in,  in  the  action,  named  certain 
of  the  cestuis  que  trust  as  plaintiffs  with  the  plaintiff  Yose,  who 
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was  a  trustee,  and  also  a  cestui  que  trust.  The  defendants  in- 
terposed a  counter-claim  to  the  same  effect  as  that  hereinafter 
stated;  and  plaintiff's  demurrer  to  it,  which  turned  chiefly  on 
the  effect  of  such  a  counter-claim  where,  parties  not  trustees 
were  joined  as  co-plaintiffs,  was  sustained  at  special  term,  by 
Mr.  Justice  James  ;  but  no  written  opinion  was  delivered. 

Subsequent  to  the  decision  on  that  demurrer,  the  plaintiff's 
attorneys  amended  their  complaint  so  as  to  name  Yose,  the  trus- 
tee, as  sole  plaintiff,  and  alleging  the  cause  of  action  as  above 
set  forth. 

To  this  amended  complaint  the  defendants  put  in  an  answer, 
which,  in  substance: 

1st.  Denied  the  alleged  interest  of  Vose,  as  a  bondholder  en- 
titled to  the  benefit  of  the  trust-fund. 

And  then  set  up  as  counter-claims: 

2d.  That  the  plaintiff  Vose,  while  acting  as  trustee,  had  re- 
ceived money  and  other  property  belonging  to  the  bondholders 
generally,  and  had  neglected  and  refused  to  pay  over  the  same 
upon  request;  and  the  defendants  therefore  demanded  judg- 
ment against  the  plaintiff,  that  he  account  to  the  court;  and 
that  an  accounting  be  taken  of  all  persons  entitled  to  share  in 
the  fund,  and  that  plaintiff  be  adjudged  to  pay  the  same  into- 
court,  to  be  distributed  among  the  persons  so  entitled  to- 
share. 

3d.  As  a  further  counter-claim ;  that  the  plaintiff  had  com- 
mitted certain  specified  hostile,  corrupt,  and  fraudulent  acts,  to 
the  detriment  of  the  defendants  and  cestuis  que  hmst  /  and  de- 
manded that  he  be  removed  from  his  office  as  trustee  under 
said  agreement,  and  be  perpetually  enjoined  from  acting  as 
trustee. 

To  these  counter-claims  the  plaintiff  demurred. 

Joseph  IT.  Choate,  in  support  of  demurrer. — I.  The1  action 
not  being  upon  contract,  but  one  strictly  of  equitable  cogni- 
zance, no  counter-claim  can  be  sustained  under  the  second 
clause  of  section  150  of  the  Code ;  besides,  neither  of  the  al- 
leged counter-claims  are  in  their  nature  actions  upon  contract, 
which  is  also  requisite  under  that  clause.  If  sustainable  at  all, 
therefore,  they  must  be  under  the  first  clause  of  section  150, 
VOL.  XVIII."— 7 
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as  "  causes  of  action  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected,with  the  subject  of  the  action."  The  "subject  of  the 
action,"  in  other  words  the  transaction  which  is  alleged  as  the 
foundation  of  the  plaintiff's  claim,  in  this  case,  is  the  defend- 
ants' violation  of  their  duty  as  trustees,  and  the  claim  is  to  have 
them  removed  therefor.  1.  The  Code  in  allowing  counter- 
claims in  actions  of  this  character,  has  adopted  substantially 
and  almost  literally  the  rule  in  regard  to  tiling  cross-bills  under 
the  former  chancery  practice.  The  cross-bill  could  only  relate 
to  matter  touching  the  matter  in  the  original  bill.  It  could 
not  embrace  new  and  distinct  matter  not  embraced  in  the  origi- 
nal bill ;  and  if  it  did,  no  decree  could  be  founded  on  such  new 
matter.  (Galatian  a.  Erwin,  Ifopk.,  58  ;  S.  C.,  on  appeal,  8 
CW>.,361;  2£art>.  <7A.Pr.,127;  Burns  «.Nevins,  27  ,fe£.,  493; 
Diddell  a.  Diddell,  3  Abbotts'  Pr.,  167.)  2.  As  to  the  first 
counter-claim  it  is  simply  a  money  demand  against  the  plaintiff, 
and  it  does  not  in  any  manner  arise  out  of  the  defendants'  de- 
relictions of  duty,  or  have  an}7"  connection  with  that  which  was 
the  subject  of  the  action.  It  does  not  "  touch'"  the  matter  of 
the  original  bill,  but  it  is  new,  and  entirely  distinct  from  it ; 
should  the  original  action  be  sustained,  human  ingenuity  could 
contrive  no  way  of  engrafting  this  counter-claim  upon  the 
decree.  The  decree  would  be  the  removal  of  the  defendants 
from  the  office  of  trustee;  and  that  shows  what  the  subject  of 
the  action  is.  3.  The  second  counter-claim  is  no  more  in  place. 
It  prays  for  the  removal  of  the  plaintiff  from  his  office  of  trus- 
tee, on  facts  wholly  new  and  distinct  from  the  allegations  of 
the  bill.  His  alleged  defaults  and  misdeeds  have  no  connection 
with  or  relation  to  those  charged  by  him  upon  the  defendants. 
They  are  wholly  irrelevant  and  distinct  "  transactions." 

II.  The  first  counter-claim  does  not  state  any  cause  of  action 
in  favor  of  the  defendants  against  the  plaintiff. 

F.  N~.  Bangs,  for  the  defendants. — I.  The  facts  alleged  in  the 
second  answer  constitute  a  good  cause  of  action,  by  cestuis  que 
trust,  to  remove  a  delinquent  trustee. 

II.  The  facts  alleged  in  the  first  answer  constitute  a  good 
•cause  of  action,  by  cestuis  que  trust,  that  a  delinquent  trustee 
account. 
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III.  Those  two  causes  of  action  are  proper  subjects  of  counter- 
claim in  this  action.  1.  The  causes  of  action,  and  of  counter- 
claim, arise  between  and  equally  affect  the  same  parties,  between 
whom  a  several  judgment  may  be  rendered  in  the  action. 
2.  The  causes  of  action,  and  of  counter-claim,  arise  "out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  (are)  connected  with  the  subject 
of  the  action," — that  is  to  say,  they  arise  out  of  the  trust  agree- 
ment, the  relation  of  trustee  and  cestui  que  trust,  and  the  acts 
done  in  execution,  or  under  color,  or  in  violation  of,  the  trust, 
or  connected  therewith, — which  are  the  foundation  of,  or  con- 
nected with  the  action.  (Code,  §  150.)  3.  In  a  suit  by  one 
trustee  (who  is  also  a  cestui  que  trusf)  to  remove  a  co-trustee 
(who  is  also  a  cestui  que  trust),  the  latter  (by  way  of  counter- 
claim) may  show  the  delinquency  of  the  former,  and  the  judg- 
ment may  remove  both  or  either.  And  an  accounting  is  a 
necessary  incident  of  such  a  judgment.  4.  And  in  such  a  suit, 
the  defendant  may  show  pecuniary  breaches  of  trust  on  the 
part  of  the  plaintiff,  and  require  him  to  account,  whether  his 
removal  is  sought  or  not.  5.  Turning  the  case  round, — if  the 
defendants  had  in  a  complaint  alleged  the  matters  contained 
in  their  answer, — and  had  asked  for  an  account  by,  and  the 
removal  of  Vose, — he  could  have  set  up  the  matters  in  his 
complaint  by  way  of  counter-claim,  and  could  ask  for  an  ac- 
count by,  and  removal  of  the  adverse  parties.  G.  The  general 
principle  is,  that  the  cause  of  action  in  the  complaint,  and 
that  in  the  counter-claim,  shall  have  such  identity,  relation,  or 
likeness  to  each  other,  that  they  may  titly  be  tried  and  deter- 
mined in  one  action.  The  counter-claims  demurred  to  clearly 
fall  within  this  principle. 

MARVIN,  J. — The  plaintiff  charges  his  co-trustees  with  breaches 
of  trust,  and  demands  that  they  be  removed.  His  co-trustees 
counter-claim  that  he  has  been  guilty  of  breaches  of  trust, 
and  they  demand  his  removal ;  they  also  demand  that  he  ac- 
count. A  demurrer  is  interposed  to  these  answers  of  counter- 
claim. I  have  come  to  the  conclusion  that  the  demurrers  are 
not  well  taken.  The  parties  who  are  trustees,  became  such 
under  an  agreement  containing  many  provisions,  some  of  which, 
the  plaintiff  alleges,  have  been  broken  by  the  defendant-trustees, 
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and  they  allege  that  the  plaintiff  has  broken  some  of  the  pro- 
visions. If  these  allegations  are  true,  the  proper  judgment  may 
be  a  removal  of  the  defendants  and  the  plaintiff  from  the  trusts 
assumed  by  them  under  the  agreement,  and  the  appointment 
of  other  trustees  in  their  place. 

It  is  not  a  case  of  recoupment,  as  the  one  cause  of  action  will 
not  compensate  the  other,  or  affect  it  in  any  degree.  'But  in 
my  opinion  the  breaches  of  trust  by  the  plaintiff,  are  connected 
with  the  subject  of  the  action.  They  are  the  breaches  of  the 
same  trusts  which  the  plaintiff  alleges  the  defendants  broke; 
and  these  trusts  were  imposed  by  the  same  contract,  to  which 
the  plaintiff  and  defendants  were  parties. 

One  trustee  may  call  upon  his  co-trustee  to  account,  in  a 
proper  case,  and  it  may  be  necessary  that  he  should  do  so  for 
his  own  protection.  This  right  to  an  account  grows  out  of  the 
relation  between  the  parties  as  trustees,  in  this  case  created  by 
the  agreement,  and  connected  with  the  subject  of  the  action. 
Generally,  trustees  are  not  liable  for  each  other's  acts,  but  in 
case  of  culpable  negligence,  &c.,  they  may  be  liable,  and  it 
may  be  important  for  their  own  protection,  that  they  should 
protect  the  trust-property,  and  require  an  account  from  co- 
trustees,  and  an  execution  of  the  trust. 

If  any  of  these  trustees  are  to  be  removed  for  breaches  of 
trust,  it  seems  to  me  that  they  have  a  right  to  have  the  ac- 
counts taken  so  far  as  to  ascertain  their  own  liabilities  for  each 
other's  acts. 

Upon  the  whole,  I  have  concluded  to  overrule  the  demurrer 
to  both  answers. 


I 


THE  PEOPLE  on  rel.  CUNNINGHAM  a. 

Supreme  Court,  First  District;  Special  Term,  February,  1864. 
MANDAMUS. — MUNICIPAL  CORPORATION. 

A  municipal  corporation,  forbidden  by  law  to  make  any  additional  allowance 
beyond  the  legal  claim  under  any  contract  with  them,  may  nevertheless  waive 
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a  forfeiture  incurred  by  a  contractor  by  not  completing  performance  by  the  day 
named  in  the  contract. 

A  mandamus  does  not  lie  against  the  comptroller  of  the  city  of  New  York  to 
compel  the  payment  of  a  claim  against  the  corporation  until  the  claim  has 
been  audited  by  the  finance  department. 

Motion  to  quash  writ  of  mandamus. 

The  relator,  Robert  Cunningham,  obtained  a  writ  of  manda- 
mus directed  to  Matthew  T.  Brennan,  comptroller  of  the  city  of 
New  York,  to  obtain  payment  of  a  claim  against  the  city  for 
services  rendered  under  a  contract  with  the  Corporation.  The 
contract  had  not  been  performed  within  the  time  therein  speci- 
fied, but  the  Common  Council  of  the  Corporation  had  passed 
a  resolution  directing  the  payment,  notwithstanding  the  for- 
feiture. 

A.  J.  Willard,  for  the  relator. 

John  K.  Ilackett,  for  the  defendant. — I.  The  Common  Coun- 
cil had  no  power  to  direct  the  payment  of  the  money  in  ques- 
tion. (Charter,  1857,  §  46.)  This  section  provides  as  follows: 
"  No  additional  allowance  beyond  the  legal  claim  under  any 
contract  with  the  Corporation,  or  for  any  services  on  its  ac- 
count or  in  its  employment,  shall  ever  be  allowed."  The  reso- 
lution admits  that  the  money,  the  payment  of  which  it  directs, 
was  justly  forfeited  by  reason  of  the  failure  of  the  relators  to 
perform  the  work  within  the  contract  time.  The  provision  of 
the  charter  is  explicit  in  its  prohibition  of  any  allowance  of 
the  character  of  that  made  by  the  resolution.  The  resolution, 
therefore,  being  in  direct  conflict  with  the  provision  of  the 
charter,  could  not  impose  any  duty  upon  the  comptroller. 

II.  Admitting  the  validity  of  the  resolution,  the  relators  have 
a  remedy  by  action,  and  where  that  remedy  exists,  a  manda- 
mus will  never  be  granted.  (Shepley  a.  Mechanics'  Bank,  10 
Johns.,  484;  Bryce  a.  Pres't  of  Brooklyn,  1  Wend.,  318; 
Exp.  Lynch,  2  Hill,  45 ;  Exp.  Freemans'  Ins.  Co.,  6  Ib.,  243.) 
The  relators'  right  to  the  money  must  of  necessity  rest  in  their 
contract.  They  can  institute  a  suit  upon  the  contract  for  the 
recovery  of  the  balance  claimed,  and  it'  the  Corporation  should 
defend  upon  the  ground  that  the  contract  was  not  performed 
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in  time,  they  could  then  introduce  the  resolution  as  proof  that 
the  defence  pleaded  had  been  waived. 

III.  The  claim  of  the  relators  having  never  been  audited  by 
the  auditing  bureau  of  Finance  Department,  the  comptroller 
cannot  and  should  not  be  compelled  to  draw  his  warrant  for 
the  amount  claimed.     (Charter,  1857,  §  22  ;  People  a.  Flagg, 
17  N.  T.,  584.) 

IV.  The  fact  that  the  appropriation  out  of  which  the  pay- 
ment is  directed  to  be  made  is  exhausted,  is  fatal  to  the  appli- 
cation for  a  mandamus.     (Charter,  1857,  §  28  ;  People  a.  Bur- 
rows, 27  Barb.,  89 ;  People  a.  Tremain,  17  How.  Pr.,  142.) 

"V.  The  comptroller  owes  no  duty  to  the  relators,  and,  there- 
fore, they  are  not  entitled  to  a  mandamus.  (Green  a.  Wood, 
35  Barb.,  653.) 

YI.  The  application  should  be  denied,  with  costs. 

J.  F.  BARNARD,  J. — The  Common  Council  may  waive,  I  think, 
the  time  for  the  performance  of  a  contract.  It  would  be  a  hard 
rule  of  construction  which  would  prevent  a  party  to  a  contract 
from  waiving  a  penalty  incurred  by  non-performance  at  the 
day  named,  no  matter  how  controlling  the  reason  and  excuse 
may  be  for  non-performance. 

The  fatal  defect  to  this  writ  is  that  the  bill  has  not  been 
audited  by  the  "  Department  of  Finances."  This  department 
must  certify  the  claim  to  the  comptroller.  Until  that  is  done 
the  comptroller's  duty  is  plain  and  imperative.  The  Common 
Council  cannot  audit  and  allow  claims.  The  Finance  Depart- 
ment only  can.  If  they  refuse  to  allow  and  audit  a  just 
claim,  they  are  the  proper  parties  to  proceed  against  by 
mandamus. 

Motion  to  dismiss  writ  of  mandamus  granted,  with  $10  costs. 
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CHAMBERLAIN'S  CASE. 

Supreme  Court,  Second  District ;  General  Term,  Sept.,  1864. 
LEAVE  TO  SUE  ON  SHERIFF'S  BOND. — STAY  OF  PROCEEDINGS. 

An  order  staying  proceedings  on  a  judgment  against  a  sheriff  precludes  the 
granting  of  an  application  for  leave  to  sue  on  his  official  bond,  for  satisfaction 
of  the  judgment. 

The  provision  of  2  Rev.  Stat.,  476,  that  the  court  shall  grant  leave  to  sue  on 
the  official  bond  of  a  sheriff  whenever  he  shall  have  become  liable  for  an 
escape,  etc.,  and  the  party  injured  presents  proof  of  such  delinquency,  and 
that  no  satisfaction  has  been  received,  is  to  be  construed  with  reference  to  the 
provision  of  2  76.,  436,  that  where  the  sheriff  sues  upon  the  bond  taken  by 
him  for  the  jail  limits,  and  the  judgment  creditor  sues  him  meanwhile,  the 
court  shall  stay  proceedings  upon  the  judgment  against  the  sheriff  till  the  de- 
termination of  his  action  on  the  bond  ; — and  after  the  court  have  ordered  such 
a  stay  of  proceedings,  an  order  granting  leave  to  sue  the  official  bond  of  the 
sheriff  for  satisfaction  of  the  same  judgment  is  unauthorized.  The  stay  of 
proceedings  suspends  the  creditor's  right  to  demand  satisfaction. 

Appeal  from  an  order  granting  leave  to  sue  a  sheriff's  bond. 

In  this  matter  "William  Chamberlain,  and  others,  applied  to 
the  court,  at  a  special  term,  for  leave  to  prosecute  the  bond  of 
Anthony  T.  Campbell,  sheriff  of  the  county  of  Kings.  The 
facts  are  fully  stated  in  the  opinion  of  the  court.  Leave  having 
been  granted,  the  sheriff  moved  to  revoke  it,  and  his  motiou 
being  denied,  he  appealed  to  the  court  at  general  term. 

Philip  S.  Crook,  for  the  appellant. 
John  Sessions,  for  the  respondents. 

Br  THE  COURT. — LOTT,  J. — The  relators,  having  recovered  a 
judgment  against  the  sheriff  of  Kings  County  for  the  escape 
of  a  judgment  debtor  committed  to  his  custody,  applied,  ex 
parte,  to  the  Supreme  Court,  at  special  term,  for  leave  to  prose- 
cute the  official  bond  of  the  sheriff.  The  application  was 
founded  on  a  certified  copy  of  the  said  bond,  accompanied  by 
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proof  showing  the  recovery  of  such  judgment,  and  that  no 
satisfaction  of  the  same  had  been  received ;  and,  thereupon, 
the  court  ordered  that  the  bond  be  prosecuted.  The  sheriff 
then  applied  to  have  said  order  vacated,  alleging  and  showing 
that  after  the  said  judgment  had  been  rendered  against  him, 
the  court  had  by  rule  stayed  all  proceedings  thereon  until  final 
judgment  should  be  rendered  in  a  suit  which  had  been  com- 
menced by  the  sheriff  against  the  sureties  on  the  bond  for 
the  limits  given  to  him,  and  if  such  judgment  should  be  in 
favor  of  the  sheriff,  until  the  return  of  the  execution  thereon, 
but  not  to  exceed  sixty  days.  Such  stay  was  in  full  force 
when  the  order  authorizing  the  prosecution  of  the  said  bond 
was  obtained.  The  court  denied  the  motion  to  vacate  the  said 
order,  and,  in  the  rule  entered,  it  is  stated  that  it  was  denied  as 
a  matter  of  law,  and  not  of  discretion. 

From  that  rule  the  sheriff  has  appealed,  and  the  question 
presented  thereon  for  our  decision,  is,  whether  the  relators,  on 
the  facts  disclosed  on  the  last  motion,  were  entitled  to  prose- 
cute such  bond. 

The  application  was  made  and  granted  under  the  following 
provisions  of  the  .Revised  Statutes  (vol.  2,  p.  476) : 

"Section  1.  Whenever  a  sheriff  shall  have  become  liable  for 
the  escape  of  any  prisoner  committed  to  his  custody,  or  when- 
ever he  shall  have  been  guilty  of  any  default  or  misconduct  in 
his  office,  the  party  injured  thereby  may  apply  to  the  Supreme 
Court  for  leave  to  prosecute  the  official  bond  of  such  sheriff. 

"  Section  2.  Such  application  shall  be  accompanied  by  proof 
of  the  default  or  delinquency  complained  of,  and  that  no  satis- 
faction for  the  same  has  been  received,  and  by  a  certified  copy 
of  such  official  bond. 

"  Section  3.  Upon  such  application  and  proof,  the  court  shall 
order  that  such  bond  be  prosecuted." 

One  of  the  requirements  necessary  to  confer  the  right  in 
question,  is  that  the  sheriff  shall  have  become  liable  for  the 
escape;  and,  if  the  proceedings  upon  the  judgment  recovered 
against  him  by  the  relators  had  not  been  stayed,  the  judgment 
would  have  established  such  liability ;  but,  as  has  been  shown, 
an  order  staying  all  proceedings  thereon  was  in  full  force  when 
the  relators'  application  was  made.  Such  stay  was  granted 
under  a  provision  of  law  which  provides  that  in  case  the  party 
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at  whose  suit  any  person  shall  have  been  confined  to  the  liber- 
ties of  a  jail,  shall  refuse  or  neglect  to  take  an  assignment  of 
the  bond  executed  by  such  person  on  being  admitted  to  such 
liberties,  and  shall  prosecute  the  sheriff  for  the  escape  of  such 
pei-son,  "  the  court  in  which  such  action  shall  be  pending  shall, 
by  rule,  stay  all  proceedings  upon  the  judgment  against  such 
sheriff,  until  he  shall  have  had  a  reasonable  time  to  prosecute 
the  bond  taken  by  him,  and  to  collect  the  amount  of  any  judg- 
ment he  may  recover  thereon."  (2  Rev.  Stat.,  436,  §  59.) 

The  effect  of  the  rule  made  under  this  provision  is  to  qualify 
the  sheriff's  liability,  so  far  as  to  relieve  him  from  the  opera- 
tion of  the  judgment  so  long  as  such  stay  of  proceedings  is  in 
force. 

The  provision  of  law  first  referred  to,  regulating  the  right  to 
prosecute  the  sheriff's  bond,  contemplates  an  existing  present 
liability  on  the  part  of  the  sheriff. 

In  requiring  proof  on  the  part  of  the  applicant  that  no  satis- 
faction for  the  sheriff's  default  or  delinquency  has  been  received, 
it  is  apparent  that  the  right  to  demand  satisfaction  must  exist. 
The  stay  of  the  relators'  proceedings  deprive  them'bf  that  right 
in  the  present  case. 

If  it  was  competent  to  sue  the  sheriff's  official  bond,  the  stay 
of  proceedings  would,  by  the  judgment  thereon,  become  in- 
effectual, for  the  relators  might  enforce  that  judgment,  and 
thus,  in  reality,  obtain  satisfaction  of  the  judgment  in  the 
original  suit  for  the  escape,  in  direct  contravention  of  the 
statute,  or  at  least  the  rule  under  it,  inhibiting  the  collection 
thereof. 

The  provisions  of  the  different  statutes  above  cited  should 
be  so  construed  as  to  give  all  of  them  full  effect,  and  that  can 
be  done  by  holding  that  the  sheriff,  by  reason  of  the  stay  of 
proceedings,  was  not  chargeable  with  such  a  liability  as  to  au- 
thorize a  prosecution  of  his  official  bond  during  its  continuance. 

The  order  appealed  from  should,  therefore,  be  reversed,  with 
ten  dollars  costs  of  the  appeal,  and  an  order  should  be  made 
vacating  the  original  order,  with  ten  dollars  costs. 

Order  accordingly. 
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Supreme  Court,  First  District ;  General  Term,  September,  1864. 

CLAIM  AND  DELIVERY. — REPLEVIN  OF  GOODS  SEIZED  FOR  A 
TAX,  ETC. — INTERNAL  REVENUE  ACT. 

In  proceedings  of  claim  and  delivery  under  the  Code  of  Procedure,  the  defendant, 
who  was  a  deputy  collector  of  the  internal  revenue  of  the  United  States, 
moved  to  set  aside  the  proceedings  upon  his  affidavit,  with  that  of  the  collector, 
that  the  goods  were  taken  for  an  assessment,  or  tax,  under  the  Internal  Reve- 
nue Act,  the  deputy  annexing  to  his  affidavit  a  copy  of  the  warrant  under 
which  he  took  the  property. 

Hdd,  that  this  entitled  the  defendant  to  have  the  proceedings  set  aside,  there 
being  no  proof  on  the  part  of  the  plaintiff  to  the  contrary,  except  the  usual 
allegation  contained  in  his  original  affidavit  (as  required  by  the  Code),  that 
the  property  was  not  taken  for,  a  tax,  assessment,  or  fine,  pursuant  to  a  statute, 
etc. 

Property  taken  from  the  owner  for  a  tax  assessed  on  him  under  a  statute  of  the 
United  States  cannot  be  replevied  by  him.* 

If  it  be  replevied,  the  remedy  of  the  defendant  is  to  move  to  set  aside  the  pro- 
ceedings. 

Appeal  from  an  order  denying  a  motion  to  set  aside  proceed- 
ings of  claim  and  delivery. 

This  action  was  brought  by  Patrick  O'Reilly  against  George 
Good,  the  United  States  deputy  collector  of  internal  revenue 
for  the  ninth  district  of  the  State  of  New  York.  The  defendant 
was  assessed  under  the  United  States  Internal  Revenue  Act,  as 
a  liquor  dealer,  and  for  non-payment  of  the  tax  the  defendant 
seized  his  goods. 

The  plaintiff  brought  this  action  to  recover  possession  of  the 
goods,  and  took  the  proceedings  given  by  the  Code  of  Procedure 
to  obtain  a  delivery  of  them,  in  which  the  sheriff  retook  the 
goods  from  the  defendant. 

The  defendant  moved,  at  special  term,  to  set  aside  the  pro- 

*  Compare  Stockwell  a.  Vietch,  15  Ante,  412,  as  to  the  right  of  the  owner  to 
replevy,  where  the  tax  was  assessed  on  another  person. 
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ceedings,  and,  the  motion  being  denied,  took  the  present  appeal 
to  the  court  at  general  term. 

Ira  0.  Miller,  for  the  defendant,  appellant. 
John  McKeon,  for  the  plaintiff,  respondent. 

BY  THE  COURT.* — SUTHERLAND,  J. — Probably  we  should  as- 
sume that  the  plaintiff  made  the  affidavit  for  the  delivery  of 
the  property  under  section  207  of  the  Code,  in  ignorance  of 
the  fact  that  it  had  been  taken  for  a  tax  under  the  Revenue 
Act  of  Congress ;  but  whether  that  was  so  or  not,  the  affidavits 
of  the  collector  and  the  deputy  collector,  on  which  the  motion 
to  set  aside  the  proceedings  for  the  delivery  was  made  at 
special  term,  showed  conclusively  that  the  property  was  taken 
by  the  defendant  under  a  warrant,  regular  on  its  face,  for  a  tax 
under  the  act  of  Congress  ;  and  there  was  nothing  before  the 
justice  who  heard  the  motion  at' special  term  tending  to  show 
the  contrary,  except  the  allegation  in  the  said  affidavit  of  the 
plaintiff,  under  section  207  of  the  Code,  in  the  usual  printed 
form ;  such  allegation  being  "  that  the  said  property  has  not  been 
taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute,"  &c. 

It  is  plain  that  this  allegation  in  the  plaintiff's  preliminary 
affidavit,  made  for  the  mere  purpose  of  obtaining  an  immediate 
delivery  of  the  property,  ought  not  be  viewed  as  at  all  discred- 
iting or  impeaching  the  affidavits  of  the  collector  and  deputy 
collector,  upon  which  the  motion  was  made,  stating  positively 
that  the  property  was  taken  for  an  assessment  or  tax  under  the 
act  of  Congress ;  the  deputy  annexing  to  his  affidavit  a  copy 
of  the  warrant  under  arid  by  which  he  distrained  and  took  the 
property. 

I  think  the  justice  at  special  term  should  have  assumed  that 
the  plaintiff  made  his  affidavit  for  the  delivery  of  the  property 
in  ignorance  of  the  fact  that  it  had  been  taken  for  the  tax. 

The  Revised  Statutes  provided  that  "  no  replevin  shall  lie  for 
any  property  taken  by  virtue  of  any  warrant  for  the  collection 
of  any  tax,  assessment,  or  fine,  in  pursuance  of  any  statute  of 
this  State."  (2  Rev.  Stat.,  522,  §  4.) 

*  Present,  LEONARD,  P.  J.,  and  CLKUKE  and  SUTHERLAND,  JJ. 
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The  Code  provides,  that  in  an  action  or  proceeding  in  the 
nature  of  an  action  of  replevin,  when  the  plaintiff  claims  a 
delivery  of  the  property,  an  affidavit  must  be  made  by  him,  or 
in  his  behalf,  showing,  among  other  things,  that  the  property 
"  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to 
a  statute,"  &c.  (Code,  §  207,  stibd.  4.) 

It  is  possible,  and  perhaps  probable,  that  this  Code  restric- 
tion upon  the  right  to  obtain  the  immediate  delivery  of  the 
property,  was  intended  to  apply  to  property  taken  for  a  tax 
under  either  a  State  or  United  States  statute ;  but  whether 
this  be  so  or  not,  the  constitutional  relation  of  the  State  to  the 
United  States,  and  the  most  self-evident  considerations  of  pub- 
lic policy,  at  once  suggest  that  it  will  not  do  to  say  that  property 
seized  for  a  tax  under  an  act  of  Congress,  and  under  a  warrant 
regular  on  its  face,  can  be  replevied. 

Concede  the  right  to  replevy  in  such  a  case,  and  innumerable 
replevin  suits  might  delay,  if  not  wholly  defeat,  the  collection 
of  the  national  revenue. 

See  the  People  a.  Albany  C.  P.  (7  Wend.,  485) ;  and  see, 
also,  Slocum  a.  Mayberry  (2  Wheat.,  1) ;  Taylor  a.  Carry!  (20 
How.  V.  £  R.,  583) ;  and  Freeman  a.  Hone  (24  Ib.,  450). 

No  doubt  a  party  whose  property  has  been  seized  by  a  tax 
under  an  act  of  Congress,  and  under  a  warrant  regular  on  its 
face,  if  he  deems  the  act  unconstitutional,  or  the  assessment 
proceeding  irregular,  can  have  the  question  of  constitutionality 
or  of  regularity  determined  in  an  action  or  proceeding  to  re- 
cover damages  merely. 

There  cau  be  no  doubt,  I  think,  that  the  defendant's  remedy 
was  to  move  to  set  aside  the  proceedings  to  obtain  an  imme- 
diate delivery  of  the  property. 

See  the  People  a.  Albany  C.  P.  (7  Wend.,  supra.} 

The  affidavit  and  requisition  endorsed  thereon  to  obtain  the 
immediate  delivery  of  the  property,  under  sections  207  and 
208  of  the  Code,  should  be  considered  as  of  the  nature  cf 
process. 

If  process  is  issued  in  a  prohibited  way,  or  for  a  prohibited 
purpose,  the  remedy  would  seem  to  be  by  motion  to  set  aside. 

This  is  the  remedy  of  ambassadors,  when  process  has  been 
illegally  used  against  them,  and  it  is  the  remedy  of  witnesses, 
if  arrested,  when  protected  by  law  from  arrest. 
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My  conclusion  is,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs,  and  that  the  plaintiff's  pro- 
ceedings to  obtain  the  immediate  delivery  of  the  property 
should  be  set  aside. 

Order  accordingly. 


MIDDLEBROOK  a.  MERCHANTS'  BANK. 

/Supreme  Court,  First  District;  General  Term,  March,  1864. 

FOREIGN  EXECUTOR. — ASSIGNEE'S  RIGHT  TO  SUE. 

An  executor  who  has  obtained  probate  of  the  will  and  letters  of  administration 
in  a  sister  State,  where  the  testator  was  domiciled  and  died,  and  where  the 
executor  resides,  can  dispose  of  personal  assets  situated  in  this  State,  without 
taking  out  letters  ancillary  here  ;  although  such  ancillary  letters  would  be 
necessary  to  enable  him  to  sue  here. 

Hence,  his  assignee  of  bank  stock  is  entitled  to  a  transfer  of  the  stock,  and  may 
Bue  here  to  compel  a  transfer  if  refused  by  the  corporation  ;  and  in  such  case 
it  is  immaterial  whether  the  assignment  and  the  power  to  transfer  were  executed 
in  this  State,  or  in  such  other  State. 

Appeal  from  a  judgment. 

This  was  an  action  to  compel  the  defendants,  a  banking  cor- 
poration, to  allow  the  transfer  of  one  hundred  shares  of  their 
stock,  standing  in  the  name  of  Robert  Middlebrook,  deceased, 
to  his  son,  Louis  N.  Middlebrook,  the  plaintiff.  The  deceased 
was  a  resident  of  Connecticut,  and  died  there,  leaving  a  will 
by  which  he  gave  to  the  plaintiff  a  legacy,  payable  in  bank 
stock,  to  be  selected  by  the  plaintiff  and  appraised.  He  ap- 
pointed three  persons,  resident  in  Connecticut,  his  executors. 
The  executors  proved  the  will  in  the  Probate  Court  for  the 
district  of  Bridgeport,  Conn.,  letters  testamentary  were  granted 
to  them,  and  they  proceeded  to  settle  the  estate  according  to 
the  will.  The  testator  held  stock  in  the  Merchants'  Bank  ot 
the  city  of  New  York,  the  defendants  in  this  action,  and  in  five 
or  six  other  banks  in  the  same  city.  The  plaintiff  selected  one 
hundred  shares  of  the  stock  in  defendants'  bank  as  a  part  of 
his  legacy ;  the  shares  were  appraised,  and  the  executors  ex- 
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eeuted,  in  Connecticut,  a  transfer  of  the  shares  to  the  plaintiff, 
who  applied  to  the  bank  for  leave  to  transfer  them  into  his  own 
name  on  the  transfer  books  of  the  bank.  The  bank  refused  fo 
allow  the  transfer,  on  the  ground  that  the  executors  had  no 
right  to  dispose  of  these  shares  without  first  taking  out  letters 
testamentary  in  this  State. 

The  decision  below  is  reported  14  Ante,  462,  note.  From 
that  decision  the  defendants  appealed  to  the  court  at  General 
Term. 

Benjamin  W.  Bonney,  for  the  defendants  and  appellants. 
E.  Seeley,  for  the  plaintiff  and  respondent. 

SUTHERLAND,  J. — It  is  not  necessary  to  examine  or  determine 
the  question  whether  the  personal  estate  of  the  testator,  on  his 
death,  vested  immediately  in  his  executors,  the  plaintiff's  as- 
signors, and  before  the  will  was  proved,  and  they  qualified  as 
executors. 

The  bank  put  its  refusal,  to  permit  the  transfer,  solely  on 
the  ground  that  letters  testamentary  or  of  administration  had 
not  been  taken  out  in  the  State  of  New  York. 

Before  the  assignment  to  the  plaintiff  and  the  refusal  of  the 
bank  to  permit  the  transfer  to  him  under  the  power  of  attorney, 
the  executors  had  exhibited  to  the  officers  of  the  bank  doc- 
umentary evidence  of  their  title  as  foreign  executors. 

The  ground  upon  which  the  bank  refused  to  permit  the 
transfer  to  the  plaintiff,  and  the  ground  upon  which  the 
counsel  of  the  bank,  upon  the  argument,  insisted  it  was  just- 
ified in  so  refusing,  was,  substantially,  that  the  bank  was  not 
obliged  to  recognize  the  title  of  a  foreign  executor,  or  a  title 
from  or  through  a  foreign  executor.  In  this  I  think  the  bank 
and  its  counsel  were  mistaken. 

The  cases  in  this  State  only  show,  I  think,  that  the  courts  in 
this  State  will  not  recognize  the  right  of  a  foreign  executor  or 
administrator  to  sue  in  the  courts  of  this  State,  under  or  by 
virtue  of  his  foreign  letters  testamentary  or  of  administration. 
(Parsons  a.  Lyman,  20  N.  Y.,  103,  and  cases  there  cited.) 

I  suppose  there  is  no  reasonable  ground  for  saying  or  doubt- 
ing that  the  title  to  a  testator's  bank  stock  in  this  State,  as  well 
as  to  all  his  chattels  and  personal  estate,  wh'erever  situate  or 
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being,  vested  in  his  executors,  either  by  the  will  on  his  death, 
or  by  the  issue  of  letters  testamentary  to  them,  or  both. 

Having  the  title  of  the  bank  stock  in  question,  they  had  a 
right  to  assign  it  to  the  plaintiff,  and  to  execute  the  power  of 
attorney  authorizing  the  transfer  to  him. 

I  do  not  know  that  it  has  ever  been  questioned  but  that  even 
a  foreign  statutory  bankrupt  proceeding  passed  the  title  to  the 
bankrupt's  property  here,  as  between  the  bankrupt  and  his 
assignees. 

The  cases  in  this  State  only  go  to  show,  I  think,  that  the 
plaintiffs  assignors,  as  Connecticut  executors,  could  not  have 
maintained  an  action  against  the  bank  for  refusing  to  permit 
them  to  transfer  the  shares.  Perhaps  you  may  say  that  the 
bank  was  not  legally  bound  to  permit  the  transfer  on  the  de- 
mand of  the  executors  before  the  assignment  to  the  plaintiff, 
because  the  executors  could  not,  as  foreign  executors,  bring  an 
action  for  such  refusal  in  their  own  names,  as  such  executors ; 
but  if  the  executors  could  and  did  transfer  the  shares  of  stock 
to  the  plaintiff,  and  could  and  did  execute  the  power  of  at- 
torney for  its  transfer  on  the  transfer  books,  the  bank,  I  think, 
was  bound  to  recognize  the  plaintiffs  title  to  the  stock,  and  his 
right  to  have  it  transferred  to  him  on  the  transfer  books,  and 
for  refusing  to  permit  such  transfer,  I  think  the  bank  is  liable 
in  this  action,  brought  in  the  name  of  the  assignee  of  the 
executors. 

It  is  utterly  immaterial  whether  the  assignment  to  the  plain- 
tiff, and  the  power  of  attorney  for  the  transfer  of  the  stock, 
were  executed  in  Connecticut  or  in  this  State. 

The  judgment  should  be  affirmed  with  costs. 

CLERKR,  J.,  concurred. 

LEONAKD,  J. — The  law  of  the  foreign  domicil  of  the  testators 
and  the  executors  governs  in  respect  to  the  transfer  of  personal 
property,  except,  perhaps,  where  the  transfer  interferes  with  the 
remedy  of  domestic  creditors  in  the  courts  of  the  State  where 
the  property  is  situate.  And  I  concur  in  the  opinion  that  the 
judgment  should  be  affirmed  with  costs. 
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New  York  Superior  Court;  General  Term,  March,  1864. 
SUPPORTING  INJUNCTION  BY  ADDITIONAL  AFFIDAVITS 

The  plaintiff  is  at  liberty  to  read  additional  affidavits  in  support  of  an  applica- 
tion for  an  injunction,  when  defendant  reads  affidavits  in  opposition  thereto. 
It  rests  in  the  discretion  of  the  court  to  allow  the  defendant  to  read  affidavits 
in  reply. 

The  court  below  having  allowed  the  plaintiff,  as  a  matter  of  right,  to  support 
his  application  for  an  injunction  by  affidavits  additional  to  those  served  with 
his  notice  of  motion :  Held,  that  the  admission  of  such  affidavits  was  an  ex- 
ercise of  the  discretion  of  the  court  not  reviewable  by  the  general  term. 

Appeal  from  an  order  granting  an  injunction. 

This  action  was  brought  by  Casper  C.  Childs,  a  receiver  of 
the  property  of  William  C.  Lyons,  appointed  in  supplementary 
proceedings,  against  George  and  Benjamin  Fox,  W.  C.  Lyons, 
and  W.  H.  Lyons,  to  set  aside  an  alleged  contract  between 
George  and  Benjamin  Fox,  and  William  H.  Lyons,  and  a 
mortgage  made  by  William  H.  Lyons  to  George  and  Benjamin 
Fox,  and  for  an  injunction  restraining  William  C.  Lyons  and 
William  H.  Lyons  from  disposing  of  certain  property,  and 
George  and  Benjamin  Fox  from  foreclosing  the  said  mortgage. 
The  plaintiff  having  obtained  an  order  to  show  cause  why  an 
injunction  should  not  be  granted,  the  defendants  read,  to  oppose 
the  motion,  answers  and  affidavits  denying  the  .allegations  of 
the  plaintiff's  affidavits,  but  not  containing  new  matter.  On 
the  hearing,  the  plaintiff  asked  leave  to  read  additional  affi- 
davits, in  reply  to  which  the  defendants  objected.  Their  ob- 
jections were  overruled,  and  the  affidavits  were  read  in  evidence. 
An  order  for  injunction  was  obtained,  which  contained  the  fol- 
lowing clause:  "Such  additional  affidavits  having  been  ad- 
mitted as  a  matter  of  right  in  the  plaintiff,  defendants  then  and 
there  objecting  and  excepting  to  such  admission,  on  the  ground 
that  no  new  matter  had  been  set  up  by  the  defendants." 

The  following  opinion  was  given  at  special  term  : 
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MONCRIEF,  J. — The  plaintiff  is  at  liberty  to  read,  in  support 
of  his  application  to  continue  an  injunction,  affidavits  addition- 
al to  those  upon  which  the  order  was  granted,  when  the  defend- 
ants have  read  affidavits  in  opposition  to  the  motion. 

Whether  or  not  the  defendants  will  be  permitted  to  reply  to 
the  additional  affidavits,  of  course  will  depend  upon  the  circum- 
stances attending  each  case,  and  will  rest  in  the  exercise  of  the 
sound  legal  discretion  of  the  court. 

The  case  of  Shearman  a.  Hart  (14  Abbotts*  Pr.,  358),  is  not 
in  conflict  with  this  view;  there  the  defendant,  had  admitted 
the  allegations  made  on  behalf  of  the  plaintiff,  and  the  court 
properly  did  not  permit,  by  reading  so-called  additional  affi- 
davits, a  new  case  to  be  made  out.  (Arid  see  Drewry  on  In- 
junctions^ 411 ;  and  3  DanieWs  Pr.} 

In  2  Code  Rep.,  110  (Florence  a.  Bates),  the  court  holds 
that <;  the  same  principles  govern  the  mode  of  presenting  the 
question,  whether  the  application  is  on  the  part  of  the  plaintiff 
for  an  injunction,  or  on  behalf  of  the  defendant  for  the  disso- 
lution of  one  already  granted  ;"  this  being  so,  then  section  226  in 
terms  permits  the  plaintiff,  without  limitation,  to  read  additional 
affidavits,  the  defendants  opposing  the  continuance  of  the  in- 
junction by  affidavit  on  their  part. 

The  plaintiff,  in  my  opinion,  has  a  prima  facie  case  made 
out  against  the  defendants,  which  is  not  so  satisfactorily  an- 
swered by  them  as  to  withdraw  the  needed  protection  to  the 
plaintiff,  which  an  injunction  provides  ;  the  defendants  can 
suffer  but  slight  delay  if  in  readiness  for  trial,  and  are  protected 
against  loss  or  injury  by  the  undertaking  given  upon  the  grant- 
ing of  the  order  to  show  cause,  &c. 

The  injunction  should  continue  until  the  trial  of  the  action, 
or  the  further  order  of  the  court.  Ten  dollars  costs  to  plaintiff 
to  abide  event. 

The  defendants  Fox,  appealed  from  the  order  entered  pur- 
suant to  this  opinion. 

Walton,  Shearman  <fe  Reflfidd,  for  the  appellants. — I.  No- 
new  affidavits  can  be  read  except  as  to  new  matter.     The  mov- 
ing party  has  no  right  to  read  new  affidavits  on  the  hearing  of 
a  motion,  unless  new  matter  is  set  up  by  his  opponent ;  and 
VOL.  X VIII.  -8 
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even  then,  can  only  reply  to  such  new  matter.  (Grove  a.  Camp- 
bell, Col.  &  Cai.,  115;  Powell  a.  Clark,  5  Abbotts'  Pr.,  70; 
Deas  a.  Smith,  1  Caines,  172  ;  Florence  a.  Bates,  2  Code  R., 
110;  S.  C.,  2  Sandf.,  675;  see  Shearman  a.  Hart,  14  AbbottS 
Pr.,  358.)  The  provisions  of  the  Code  (§§  225,  226)  are  not 
applicable  to  the  present  motion.  This  is  not  an  application  to 
vacate  or  modify  an  injunction. 

II.  The  question  of  fraudulent  intent  is  one  of  fact,  not  of 
law  (2  Rev.  Stat.,  137,  §  4  ;  5th  ed.,  3d  vol.,  225.)     The  facts  are 
consistent  with  honest  dealing,  and  the  presumption  of  inno- 
cence is  not  shaken  by  plaintiff. 

III.  The  plaintiff  asks  a  court  of  equity  to  deprive  the  Foxes 
of  their  claim  upon  the  property,  a  claim  strictly  legal,  and  which 
also  rests  upon  an  equitable  foundation  for  the  benefit  of  per- 
sons whose  claims  are  of  no  higher  order  in  equity  than  the  Foxes'. 
"  He  that  seeks  equity  must  do  equity."     (3  Sandf.,  671.) 

IY.  The  defendants  Fox,  are  purchasers  for  a  valuable 
consideration  without  notice.  (2  Rev.  Stat.,  137,  §  5  ;  5th  ed., 
3d  vol.,  225.)  They  are  entitled  to  protection.  (Jackson  a. 
Henry,  10  Johns.,  and  note,  185,  186 ;  Dunham  a.  Waterman, 
.3  Duer,  166,  183,  and  many  other  cases.) 

"V.  The  weight  of  evidence  is  certainly  in  favor  of  the  de- 
fendants, leaving  out  of  view  any  presumption  which  exists  in 
their  favor. 

"VI.  Foxes'  answer  denies  the  whole  merits  and  equities  of 
the  bilL  They  are  solvent  and  responsible ;  as  far  as  they  are 
concerned,  no  immediate  relief  is  demanded  to  prevent  irrepar- 
able injury.  As  to  them,  the  injunction  cannot  stand.  (Du- 
bois  a.  Bud  long,  15  Abbotts'  Pr.,  445,  449.) 

jBenjamin  T.  Kissam,  for  the  respondent. — I.  A  clear prlma 
facie  right  to  relief  appears  upon  the  face  of  the  complaint, 
and  plaintiff  was  entitled  to  the  injunction.  (§§  218,  219,  of 
Code.) 

II.  The  answer  of  the  defendants  Fox  does  not  deny  the 
whole  equity  of  the  complaint. 

III.  The  denials  are  not  full  and  specific.     Facts  are  not  de- 
nied which  qualify  the  general  denial ;   the  answer  denying 
knowledge  or  information  sufficient  to  form  a  belief  of  facts 
within  their  own  knowledge  is  not  a  denial.    And  other  denials 
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are  evasively  made.  (See  Storer  a.  Coe,  2  Bosw.,  661 ;  Litch- 
Held  a.  Pelton,  6  JBarb.,  187 ;  Merritt  a.  Thompson,  3  K  I). 
Smith,  283,  297,  and  succeeding  pages.) 

IV.  If,  on  examination  of  the  circumstances,  the  court  deems 
that  the  facts  warrant  the  injunction,  notwithstanding  a  formal 
denial,  the  rule  in  respect  to  a  denial  of  the  whole  equity  of 
the  complaint  will  not  be  applied.     (1  WhittakeS a  Pr.,  479.) 

V.  The  additional  affidavits  on  part  of   the  plaintiff  were 
properly  received.     The  Code  authorizes  the  granting  of  an 
injunction  order  in  two  ways,  one  ex parte,  the  other  upon  no- 
tice.    If  the  judge  deem  it  proper  that  the  defendant  should  be 
heard,  he  may  require  him  to  show  cause  why  it  should  not  be 
granted.     (Code,  §  223.)     If  he  shows  cause,  either  voluntarily 
upon  his  motion  to  dissolve,  or  compulsorily  under  requirement 
by  the  court,  by  presenting  affidavits,  the  plaintiff  may  oppose 
the  same  by  affidavits,  or  other  proofs.     (§  226  of  Code;  1 
Whittaker's  Pr.  3d  ed.,  pp.  472,  476,  480 ;  Fowler  a.  Burns,  7 
Bosw.,  637  ;  Florence  a.  Bates,  2  Sandf.,  675,  678.)     The  rule 
contended  for  by  defendants'  counsel  applies  to  cases  where  the 
defendant  relies  upon  his  answer  only.     (Hartwell  a.  Kingsley, 
2  Sandf.,  674.) 

BY  TIIK  COURT. — GARVIN,  J. — The  defendants,  on  the  hearing 
in  this  action,  read  several  affidavits  denying  the  facts  set  forth 
in  the  plaintiffs  complaint  and  the  affidavits  on  the  part  of  the 
plaintiff,  whereupon  the  plaintiff,  upon  application  to  the  court, 
was  allowed  to  read  affidavits  explaining  the  affidavits  on  the  part 
of  the  defendants,  and  in  support  of  his  complaint.  This  was 
an  exercise  of  discretion  on  the  part  of  the  Justice  at  Cham- 
bers, over  which  we  have  no  control,  and  cannot  review.  Had 
time  been  asked  by  the  defendants  to  answer  the  new  and  ad- 
ditional affidavits,  it  would,  doubtless,  have  been  accorded  to 
them,  so  that  no  harm  could  have  resulted  to  the  defendants. 
Besides,  section  220  of  the  Code  provides,  that,  upon  its  ap- 
pearing satisfactorily  to  the  court  or  judge,  by  the  affidavits  of 
the  plaintiff  or  any  other  person,  that  sufficient  ground  exists 
therefor,  the  injunction  may  be  granted.  The  affidavit  accom- 
panying the  complaint  is  very  positive,  and  details  the  facts 
with  much  care  and  particularity,  and  it  may  very  well  be, 
that  the  Justice  who  heard  the  motion  was  abundantly  satisfied 
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on  that  affidavit  alone,  that  satisfactory  cause  existed,  and  was 
made  out  by  it,  for  continuing  the  preliminary  injunction. 
That  was  a  question  on  the  facts  for  him  to  decide. 

Entertaining  these  views,  I  am  of  opinion  the  order  made  at 
Chambers  should  be  affirmed  with  costs. 

MONCRIEF,  J. — I  concur. 

BAKBOUE,  J.  (dissenting). — This  is  an  appeal  from  an  order  of 
a  Justice  at  Chambers,  continuing  a  preliminary  injunction. 

The  order  appealed  from  was  made  upon  the  return  of 
another  order,  founded  upon  the  complaint  in  the  action  and 
one  affidavit,  temporarily  restraining  the  defendants  from  dis- 
posing of  the  property  which  is  the  subject-matter  of  the  ac- 
tion, and  requiring  them  to  show  cause  why  such  injunction 
should  not  be  continued. 

At  the  hearing  before  the  Judge,  the  complaint  and  affidavit, 
mentioned  in  the  order  to  show  cause,  were  read  by  the  plain- 
tiff's counsel.  All  the  material  allegations  contained  in  the 
complaint,  having  reference  to  the  proposed  injunction,  were 
stated  therein  to  be  made  upon  information  and  belief,  and, 
therefore,  furnished  no  evidence  upon  which  to  base  an  order. 
The  affidavit,  however,  not  only  stated,  positively,  that  the  de- 
fendant, William  C.  Lyons,  purchased  from  G.  and  B.  Fox,  and 
in  part  paid  for,  and  was  the  owner  of,  the  property,  but 
averred  that  William  H.  Lyons  did  not  purchase  the  same,  and 
was  not  the  owner  thereof.  The  affidavits  of  all  of  the  four 
defendants  were  then  read  by  their  counsel.  These  denied  fully 
and  unequivocally  that  William  C.  Lyon  purchased,  or  par- 
tially paid  for,  or  owned  the  property ;  and  as  positively  al- 
leged that  William  H.  Lyons  bought  and  owned  the  same. 

It  may  farther  be  said,  in  this  connection,  that  the  person 
who  made  the  affidavit  used  by  the  plaintiff  does  not  appear 
to  have  been  in  any  manner  connected  with  the  transactions 
sworn  to  by  him,  and  does  not  state  how  he  obtained  his  knowl- 
edge of  the  matter  stated  by  him,  nor,  even,  that  he  has  any 
knowledge,  from  circumstances  or  otherwise,  that  the  material 
facts  testified  to  by  him  were  true  ;  while,  on  the  other  hand, 
the  persons  who  made  the  other  affidavits  were  themselves  par- 
ties to  the  transactions  of  which  they  speak.  If  the  case  had 
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rested  there,  therefore,  there  can  be  no  doubt  the  motion  of  the 
plaintiff  ought  to  have  been  refused.  But  upon  the  applica- 
tion of  the  plaintiff's  counsel  he  was  then  permitted  by  the 
justice  to  read  nine  affidavits,  for  the  purpose,  evidently,  of 
supporting  the  statements  contained  in  the  affidavit  first  made, 
and  not,  so  far  as  I  can  discover,  to  contradict  or  disprove 
any  new  matter  of  importance  set  up  in  the  affidavits  read  by 
the  defendants,  or,  if  any,  but  little. 

I  think  those  additional  affidavits  were  improperly  received. 
Where  new  matter  is  set  up  in  the  affidavits  read  in  opposition 
to  a  motion  in  cases  of  this  description,  the  party  making  the 
motion  may,  in  the  sound  discretion  of  the  judge  before  whom 
it  was  made,  be  permitted  to  produce  affidavits  in  reply  to  such 
new  matter.  (Florence  a.  Bates,  2  Code  R.,  110.) 

But  it  would  be  dangerous,  as  well  as  in  many  cases  mani- 
festly unjust,  to  permit  a  party  opposing  a  motion  to  read  affi- 
davits in  addition  to  those  upon  which  his  motion  has  been 
made,  merely  for  the  purpose  of  strengthening  the  case  he  has 
already  made  by  his  moving  papers,  and  not  to  contradict  or 
disprove  new  matter  presented  in  the  affidavits  of  his  opponent. 
Indeed,  it  is  difficult  to  imagine  a  case  in  which  such  admission 
would  operate  more  oppressively  upon  the  party  against  whom 
such  additional  papers  were  used,  than  the  one  now  under  con- 
sideration. For  the  defendants,  it  may  well  be  assumed,  went 
before  the  judge  fully  prepared,  as  they  supposed,  and,  as  I 
think,  they  were,  to  defeat  the  motion  on  the  case  made  by  the 
papers  with  which  they  had  been  served  ;  and,  after  disproving 
the  allegations  the}7  had  been  called  upon  to  answer,  they  were  met 
by  a  new  series  of  affidavits  which  they  had  never  seen,  and  to 
which  they  had  had  no  opportunity  to  reply  ;  although,  for  aught 
I  can  discover,  the  additional  affidavits  miijht  have  been  ob- 

o 

tained  by  the  plaintiff,  and  served  upon  his  opponents  long  be- 
fore the  hearing  of  the  motion. 

I  am  of  opinion,  therefore,  that  the  order  should  be  set  aside 
and  vacated,  with  costs. 

Order  affirmed. 
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THE  BRITISH  COMMERCIAL  LIFE  INSURANCE  COM- 
PANY a.  THE  COMMISSIONERS  OF  TAXES,  &c.,  OF 
NEW  YORK. 

Court  of  Appeals,  September  Term,  1S64-. 

PLACE   OF   TAXATION. — CORPORATION   A   PERSON. — MONEY 
INVESTED  IN  BUSINESS. 

Stocks  owned  by  a  foreign  insurance  company,  doing  business  through  agents  in 
this  State,  and  deposited,  as  required  by  law,  with  the  comptroller  of  the  State 
at  the  capital,  are  properly  to  be  assessed  for  taxes  at  the  place  where  the 
company  have  their  principal  office  or  place  of  business  within  this  State. 

Foreign  corporations  are  to  be  deemed  "persons"  within  the  meaning  of  a  sta- 
tute relating  to  taxation,  unless  a  different  intent  is  indicated  in  the  statute. 

A  foreign  corporation  are  liable  to  taxation  on  money  invested  by  them  in  secur- 
ities (other  than  United  States  stocks)  which  are  deposited  with  the  comp- 
troller of  the  State,  as  a  condition  of  their  being  allowed  to  do  business  as  an 
insurance  company  here,  as  prescribed  by  the  act  of  1853.  Laics  of  1853,  893,  ch. 
463,  §  15) ; — for  it  is  money  invested  in  their  business,  within  the  meaning  of 
the  act  of  1855.  (Laws  of  1855,  44,  chap.  37,  §  1. 

Appeal  from  a  judgment  order  in  proceedings  by  certiorari. 

The  plaintiffs  were  a  corporation,  incorporated  by  act  of 
Parliament  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, passed  in  1821 ;  and  were  authorized  by  their  charter  to 
make  insurance  on  lives.  They  had  never  been  incorporated 
in  this  State.  They  had  twenty-eight  agencies  in  different 
counties  in  this  State,  for  the  purpose  of  receiving  applications 
for  insurance.  The  method  of  their  business  here  was  for  the 
agents  to  receive  applications  for  insurance,  and  upon  approval 
of  the  risks  by  the  directors  in  England,  the  policies  were 
made  out  and  transmitted  to  the  agents  here,  who  transmitted 
to  the  company  the  premiums  received  by  them.  The  losses 
were  paid  through  the  agents. 

The  plaintiffs  deposited  with  the  "comptroller  of  this  State, 
pursuant  to  the  provisions  of  the  act  of  June  24th,  1S53,  the 
sum  of  $100,000,  consisting  of  $50,000  of  the  bonds  of  tho 
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city  of  Buffalo,  and  $50,000  of  the  public  stocks  of  the  United 
States  of  America. 

On  the  27th  of  February,  1855,  an  act  was  passed,  providing 
for  the  assessment  and  taxation  of  all  persons  and  associations, 
not  resident  of  this  State,  doing  business  in  this  State,  which  is 
in  the  following  words : 

§  1.  "All  persons  and  associations  doing  business  in  the 
State  of  New  York  as  merchants,  bankers,  or  otherwise,  either 
as  principals  or  partners,  whether  special  or  otherwise,  and 
not  residents  of  this  State,  shall  be  assessed  and  taxed  on  all 
sums  invested  in  any  manner  in  said  business,  the  same  as  if 
they  were  residents  of  this  State ;  and  said  taxes  shall  be  col- 
lected from  the  property  of  the  firms,  persons,  or  associations 
to  which  they  severally  belong."  (Laws  of  1855,  44 ;  ch.  37 ; 
1  Rev.  Stat.,  5  ed.,  905,  §  2.) 

The  deputy  tax  Commissioners  for  the  year  1857-8,  under 
the  direction  of  the  Commissioners  of  Taxes  and  Assessments, 
within  the  time  required  by  law,  assessed  the  personal  property 
of  the  plaintiffs  at  $100,000. 

That  assessment  was  made  in  respect  of  the  $100,000  of 
stocks  and  bonds  deposited  with  the  comptroller  as  above  set 
forth,  and  was  claimed  to  be  authorized  by  the  Act  of  1855. 

The  principal  office  or  agency  of  the  plaintiffs  was  in  the 
first  ward  of  the  city  of  New  York. 

The  plaintiffs  sued  out  a  writ  of  certiorari  to  review  the  act 
of  the  Commissioners.  Judgment  was  rendered  thereupon,  at 
a  special  term  of  the  Supreme  Court,  reversing  the  proceed- 
ings of  the  Commissioners  as  to  the  $50,000  of  United  States 
stock,  and  affirming  the  assessment  in  respect  to  the  $50,000  of 
Buffalo  city  bonds. 

From  this  judgment,  both  parties  appealed  to  the  general 
term,  which  affirmed  the  judgment  at  special  term,  and  both 
parties  now  appeal  to  this  court. 

Charles  A.  Rapallo,  for  the  company,  the  relators. — I.  The 
assessment  in  question  is  invalid,  unless  the  authority  to  impose 
it  can  be  found  in  the  Act  of  February  27,  1855.  l.f  At  the 
time  of  the  passage  of  the  Act  of  1855,  the  personal  property 
of  foreign  corporations  was  exempt  from  taxation,  (a.)  By  1 
Rev.  Stat.  5  ed,  906,  section  5,  Part  1,  chap.  13,  tit.  1,  it  is 
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enacted  that  "the  following  property  shall  be  exempt  from  tax- 
ation :"  *  *  *  Sub.  7.  The  personal  property  of  every 
incorporated  company  not  made  liable  to  taxation  on  its  cap- 
ital in  the  4th  title  of  this  chapter.  (5.)  Title  4  of  chapter  13 
1  Rev.  Stat.,  5  ed.,  944)  contains  no  provisions  applicable  to 
foreign  corporations.  It  cannot  be  contended  that  the  Legis- 
lature intended  chapter  4  to  apply  to  foreign  corporations.  If 
it  did,  the  entire  capital  of  this  company,  which  is  situated  in 
England,  and  consists  of  several  millions,  and  the  capital  of 
every  corporation  in  the  world,  would  be  liable  to  taxation  in 
this  State.  2.  There  was  no  manner  provided  for  assessing  a 
non-resident  or  a  foreign  corporation  in  respect  of  personal 
property  situated  in  this  State.  («.)  "  Persons"  could  only  be 
assessed  in  the  towns  or  wards  where  they  resided.  (Z».)  Cor- 
porations liable  to  taxation  upon  their  capital,  were  to  be  as- 
sessed in  the  towns  or  wards  of  their  principal  office,  &c. 
There  was  no  provision  for  the  assessment  of  corporations 
other  than  those  liable  to  taxation  upon  their  capital.  (See  1 
Rev.  Stat.,  90S,  5  ed.)  Mem.  In  section  5,  the  word  "  of"  is 
misprinted  "  or,"  as  will  appear  by  reference  to  to  the  Session 
Laws,  and  to  the  opinion  of  Chief-Justice  Comstock,  in  the 
case  of  Hoyt.  3.  Statutes  were  in  force  at  that  time,  expressly 
providing  for  the  taxation  of  foreign  insurance  companies,  and 
establishing  the  manner  of  such  taxation ;  i.  e.,  by  requiring 
them  to  pay  a  percentage  on  the  premiums  earned  here.  Laws 
of  1824,  eh.  277;  Id.  1827.  1  Rev.  Slat.,  974;  Id.  1S29,  ch. 
336;  Id.  1837,  ch.  30;  Id.  1849,  ch.  178. 

II.  The  act  of  1855  does  not  authorize  the  assessment  in 
question.  It  does  not  in  terms  apply,  nor  can  it  be  inferred 
..that  it  was  intended  to  apply,  to  foreign  corporations.  It  was 
intended  to  meet  the  case  of  natural  persons,  concerned  in 
partnerships  or  unincorporated  associations,  who  personally 
transacted  their  business  and  managed  their  capital  in  this 
State,  under  the  protection  of  its  laws,  while  residing  beyond 
its  limits,  and  thus  evaded  taxation.  1.  It  does  not  mention 
"  foreign  corporations,"  although  those  are  words  of  great  fre- 
quency in  our  statutes.  2.  It  is,  apparently  with  care,  confined 
to  "persons"  and  "associations."  (a.)  The  term  "persons," 
when  used  in  the  statutes  of  this  State,  does  not,  in  general, 
include  corporations,  otherwise  the  Legislature  would  not  have 


NEW  YORK.  121 


The  British  Commercial  Life  Ins.  Co.  a.  The  Commissioners  of  Taxes,  &c.,  of  N.  Y. 

considered  it  necessary  to  enact  special  provisions,  declaring  in 
what  cases  the  term  "  persons"  shall  be  deemed  to  include  cor- 
porations, as  in  the  following  instances:  Revised  Statutes,  part 
4,  chap.  1,  title  7,  §40  (3  Rev.  StaL,  5  ed.,  990,  §46),  it  is 
enacted  that  the  term  "  person,"  when  used  in  that  chapter, 
shall  be  construed  to  include  public  and  private  corporations. 
By  the  acts  in  relation  to  unauthorized  banking  (2  Rev.  /Stat., 
5  ed.,  981),  "persons"  are  prohibited  from  becoming  mem- 
bers of  companies  formed,  or  to  be  formed,  for  the  purpose  of 
unauthorized  banking.  Incorporated  companies  are  prohibited 
from  employing  their  effects  in  such  business.  The  terms  per- 
son, association  of  persons,  body  corporate,  &c.,  are  used  as 
having  different  significations.  The  statutes  relating  to  pro- 
ceedings against  non-residents  and  foreign  corporations  recog- 
nize the  distinction  between  them.  The  statutes  in  relation 
to  insurances  (2  Rev.  Stat.,  5  ed.,  983,  984)  separately  enu- 
merate "  person,"  "  association,"  and  "  incorporation  established 
in  a  foreign  country."  The  distinction  between  these  terms  is 
especially  observable  in  the  laws  relating  to  taxation.  By  the 
Act  of  1851,  ch.  176  (1  Rev.  Stat.,  5  ed.,  308),  every  "per- 
son" shall  be  assessed  in  respect  of  his  personal  property  in 
the  town  or  ward  where  he  resides.  All  the  personal  estate  of 
every  "  incorporated  company  liable  to  taxation  on  its  capital" 
shall  be  assessed  in  the  town  or  ward  where  its  principal  office, 
&c.,  shall  be.  1  Revised  Statutes,  5  ed.,  912  (1S57),  §  23, 
declares  that  the  term  "  person"  or  "  persons,"  when  used  in 
certain  sections  of  the  law  relating  to  taxation,  shall  be  con- 
strued to  include  corporations,  "  JZi'ftrcssio  unius,  cxclusio  al- 
terius."  The  term  "  association"  does  not  describe  a  corporation, 
unless  the  term  "incorporation"  be  added  to  it.  It  means  only 
persons  who  are  associated  together.  A  corporation  is  a  unijt, 
a  being  created  by  the  law,  known  by  a  particular  name,  de- 
riving its  powers  and  attributes  from  the  law  which  creates  it, 
and  not  from  the  persons  who  are  corporators,  and  liable  to  be 
proceeded  against,  under  laws  expressly  applicable  to  corpora- 
tions. A  mere  association,  on  the  contrary,  derives  its  powers 
from  the  individuals  who  compose  it.  Associations  and  corpo- 
rations arc  totally  distinct  from  each  other  in  their  origin,  con- 
stitution, and  characteristics.  3.  The  context  of  the  act  shows 
that  it  was  not  intended  to  apply,  and  is  not  applicable,  to  cor- 
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porations.  (a.)  "Doing  business  as  principals,  or  partners." 
Doing  business  as  a  principal  excludes  the  idea  of  any  agency. 
That  term  applies  evidently  to  natural  persons  transacting  their 
own  business.  Doing  business  as  partners  also  applies  to  indi- 
viduals only,  (b.)  "Not  residents  of  this  State."  The  terni 
residence  is  not  applicable  to  corporations,  except  when  the 
question  of  citizenship  arises.  In  the  tax  laws  it  has  no  such 
application.  (<?.)  The  manner  indicated  in  the  act  of  1855,  for 
assessing  the  taxes  authorized  by  that  act,  shows  that  that  act 
was  not  intended  to  be  applicable  to  corporations.  "They  shall 
be  assessed  in  the  same  manner  as  if  they  were  residents  of  this 
State" — not  in  the  same  manner  as  if  they  were  corporations 
created  under  the  laws  of  this  State.  Under  the  tax  laws,  as 
revised  in  1813  (2  Rev,  Laws,  509,  §§  1  and  2),  all  personal 
estate  of  persons  residing  in  this  State  was  taxable.  It  was 
never  held  that  corporations  were  taxable  under  that  provision. 
(d.)  The  provisions  as  to  the  place  of  taxation  shows  that  the 
term  "  residence,"  when  used  in  the  tax  laws,  is  not  deemed 
applicable  to  corporations.  "  Individuals"  are  taxable  in  the 
town  or  ward  where  they  reside ;  "  corporations  liable  to  tax- 
ation on  their  capital"  in  the  town  or  ward  where  their  princi- 
pal office,  &c.,  is  situated. 

III.  The  absence  of  any  reference  in  the  Act  of  1855,  to  the 
then  existing  laws  in  regard  to  the  taxation  of  foreign  fire  and 
marine  insurance  companies,  shows  that  the  act  was  not  in- 
tended to  apply  to  those  companies,  or  to  change  the  existing 
laws  respecting  them. 

IY.  If  the  Act  of  1855  applied  to  the  plaintiffs,  it  applied 
to  all  foreign  corporations,  including  fire  and  marine  insurance 
companies,  and  subjected  them  to  a  double  tax.  This  cannot 
be  supposed  to  have  been  the  intention  of  the  Legislature. 

V.  The  taxation  of  insurance  companies  incorporated  in 
foreign  countries,  having  been  already  regulated  by  specific 
laws,  which  were  in  force  at  the  time  of  the  passage  of  the  Act 
of  1855,  that  subject,  in  the  absence  of  any  repeal  of  those 
special  regulations,  cannot  be  deemed  to  have  been  embraced 
in  the  general  terms  employed  in  the  Act  of  1855,  especially 
when  the  terms  so  employed  are  not,  in  their  common  and  or- 
dinary sense,  applicable  to  such  companies. 

YI.  The  Acts  of  1857  and  1858,  regulating  the  taxation  of 
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foreign  insurance  companies,  exclude  the  idea  that  the  Act  of 
1855  applied  to  such  companies,  and  show  that  the  Legislature 
deemed  the  separate  system  of  taxation  established  in  respect 
to  such  companies  as  still  continuing. 

VII.  The  provisions  of  the  Act  of  1857,  last  referred  to,  re- 
strict the  right  to  tax  the  assets  of  foreign  corporations  to  cases 
where  they  have  not  less  than  $300,000  invested  in  this  State. 
This  amount  is,  by  the  amendment  of  1858,  reduced  to  $150,000, 
and  it  is  provided  that  when  the  assets  are  below  that  amount, 
the  only  tax  which  can  be  imposed  is  two  per  cent,  upon  pre- 
miums.    The  case  before  the  court  does  not  come  within  any 
of  those  provisions. 

VIII.  The  case  before  the  court  is  not  one  of  those  at  which 
the  Act  of  1855  was  aimed.     The  object  of  that  act  was  to 
reach  individuals  transacting  their  own  business  in  this  State, 
and  having  their  residences  outside  of  its  limits.     This  appears 
from  the  language  of  the  act,  which  declares  that  they  shall  bo 
taxed  "  in  the  same  manner  as  if  they  were  residents  of  this 
State."     The  subject  of  taxing  corporations,  foreign  and  do- 
mestic, was  already  provided  for  by  a  system  adapted  to  that 
specific  subject.     If  the  Legislature  have  omitted  to  embrace, 
in  those  provisions,  foreign  life  insurance  companies,  the  omis- 
sion cannot  be  supplied  by  the  court. 

IX.  In  no  event  could  the  deposit  in  question  be   taxed  in 
the  city  of  New  York.     The  provisions  for  taxing  corporations, 
where  their  principal  place  of  business  is  situated,  only  apply 
to  such  corporations  as  are  taxable  on  their  capital,  under  title 
4,  of  chap.  13,  of  part  1  of  the  Revised  Statutes.     The  manner 
of  assessing  the  tax  is  declared  by  the  Act  of  1855  to  be,  not 
that  provided  for  assessing  corporations,  but  that  they  shall  be 
assessed  "  the  same  as  if  they  were  residents  of  this  State. 
Therefore,  if  the  deposit  in  question  is  taxable  at  all,  it  can  only 
be  taxed  by  assessing  the  comptroller  in  respect  of  it  as  trustee, 
and  that  assessment  must  be  made  at  the  place  of  his  residence, 
and  the  tax  imposed  at  the  comparatively  moderate  rate  of 
taxaiioii   prevailing  there,  instead   <>f  the  extravagant  one  to 
which  the  residents  of  the  city  of  New  York  are  subjected. 

X.  The  deposit  in  question  is  not  a  sum  invested  in  business. 
The  sum  is  invested  in  the  stocks  in  question.     It  is  withdrawn 
from  business,  and  separated  from  the  other  assets  of  the  com- 
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pany.  It  is  a  special  trust  fund,  placed  in  the  hands  of  the 
comptroller,  not  subject  to  the  control  of  the  company,  or  to  the 
claims  of  its  general  creditors,  but  declared  by  law  to  be  merely 
a  security  to  its  policy-holders,  resident  in  the  United  States. 
(Act  of  June  24,  1853,  ch.  463,  §  6.)  The  fund  in  question  is 
not,  therefore,  such  a  one  as  is  intended  by  the  Act  of  1855. 

XI.  The  policy  of  the  State,  as  declared  in  the  Act  of  1851, 
is  to  encourage  the  investment  of  foreign  capital  in  our  secur- 
ities.    Capital  transmitted  here  for  such  investment  is  by  that 
act  expressly  exempted  from  taxation.   (Laws  of  1851,  ch.  176.) 

XII.  The  decision  of  the  general  /term,  in  respect  to   the 
$50,000  of  United  States  stock,  should  be  affirmed.     This  case 
is  distinguishable  from  that  of  the  Bank  of  the  Commonwealth. 
There,  the  tax  was  imposed  upon  the  capital  of  the  bank,  and 
the  amount  of  that  capital  was  to  be  fixed  at  the  actual  value 
of  the  capital  stock,  subject  to  certain  deductions  enumerated 
in  the  statute.     The  United  States  stock  was  one  of  the  ele- 
ments of  the  value  of  the  stock  of  the  bank,  and  indirectly 
contributed  to  increase  the  tax,  but  it  was  not  itself  the  subject 
of  taxation,  and,  therefore,  did  not  fall  within  the  decision  in 
the  case  of  Weston  a.  The  City  of  Charleston.     Here  the  case 
is  different.     If  the  tax  can  be  assessed  at  all,  it  is  assessable 
directly  upon  the  deposit,  consisting  of  United  States  stocks, 
and,  therefore,  falls  within  the  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Weston. 

XIII.  The  judgment  as  to  the  Buffalo  city  stocks  should  be 
reversed,  and  costs  should  be  awarded  to  the  plaintiffs  on  both 
appeals. 

Abraham  JR.  Lawrence,  Jr.,  for  the  Commissioners  of  Taxes. 
— I.  The  relators  having  demurred  to  the  return  to  the  writ  of 
certiorari,  all  the  facts  stated  in  the  return  must,  for  the  pur- 
poses of  this  appeal,  be  taken  as  true.  If,  therefore,  there  is 
any  conflict  between  the  petition  on  which  the  writ  was  ob- 
tained, and  the  return  on  a  matter  of  fact,  the  return  must  pre- 
vail. 

II.  The  return  states,  as  matter  of  fact,  that  the  principal 
office  or  agency  of  the  company  in  this  State  is  in  the  first  ward 
of  the  city  of  New  York.  If  there  was  any  authority,  there- 
fore, for  making  an  assessment  upon  the  stock  deposited  by  the 
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relators  with  the  comptroller,  the  assessment  was  properly  made 
in  the  city  of  New  York,  as  and  for  property  situated  in  the 
first  ward.  (1  Rev.  Stat.,  390,  1  ed. ;  1  Rev.  Stat.,  909,  5  ed.) 

III.  The  relators  are  within  the  class  subjected  to  taxation 
by  the  Act  of  the  Legislature  of  this  State,  passed  February 
27,  1855.     (a.)  The  phraseology  of  the  act  is  applicable  to  for- 
eign companies  doing  business  in  this  State,  whether  incorpo- 
rated or  unincorporated.     The  term  "person"  includes  a  cor- 
poration.    (United  States  a.  Amedy,  11   Wheat.)  392  ;  People 
a.  Utica  Ins.  Co.,  15  Johns.,  358;  Clinton,  <fcc.,  Manufacturing 
Co.  a.  Morse  (cited  in  above) ;  Angell  &  Ames  on  Corpora- 
tions, 472,  473,  §  441 ;  State  of  Indiana  a.  Woram,  6  Hill,  33.) 
And  a  corporation  has  been  held  to  be  an  "  inhabitant"  within 
the  meaning  of  the  tax  laws.     (Ontario  Bank  a.  Bunnell,  10 
Wend.,  186;   Sherwood  a.  Saratoga,  &c.,  R.  R.  Co.,  15  Barl., 
657  ;  Cowper's  Reports,  79.)     Also  to  be  an  "  occupier"  within 
the  meaning  of  statutes  relative  to  taxation  employing  that 
term.     (See  cases  cited  by  Nelson,  J.,  in  Ontario  Bank  a.  Bun- 
nell, sitjpra.}     (b.}  The  term   "  associations"  includes  corpora- 
tions.     Association    simply  means  "the  act  of  associating," 
"  union,"  "  connection  of  persons."     The  "  associations"  under 
the  Banking  Law  of  1S3S  were  held  by  the  Supreme  Court  to 
be  "  corporations."     (People  a.  Watertown,  1  If  ill,  620  ;  Sand- 
ford  a.  Supervisors,  Davies.  J.,  15  How.  Pr.,  172.)     By  the 
Constitution,  a  "corporation"  includes  any  "  association"  pos- 
sessing any  other  powers  than  a  partnership.     (Art.  8,  §  2.) 
The  spirit  of  the  Act  of  1855  is  to  subject  individuals,  whether 
incorporated  or  unincorporated,  whether  partnerships  or  asso- 
ciations, or  natural  persons,  who  are  not  residents  of  this  State, 
but  are  doing  business  therein,  in  any  way,  to  taxation  on  all 
sums  invested  in  their  business  here ;  and  there  certainly  can 
be  no  good  reason  for  exempting  from  the  operation  of  the 
statute  any  body  of  individuals,  which,  according  to  the  recog- 
nized rules  of  construction,  should  be  embraced  in  the  language 

•  o        o 

of  the  statute. 

IV.  The  next  question  is:  are  they  doing  business  in  this 
State,  within  the  meaning  of  that  act?     We  insist  that  they 
are,  through  their  agents.     The  agents'  acts  are  business  mat- 
ters of  the  company,  and,  indeed,  the  most  essential  part  of 
the  business  of  the  Company,  so  far  as  its  operations  in  this 
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State  are  concerned ;  and  it  is  difficult  to  conceive  how  it  can 
be  contended  that  a  company  engaged  in  such  operations, 
through  its  agents,  is  not  engaged  in  the  transaction  of  business 
here. 

Y.  It  follows  that  they  stand  in  the  same  position  in  reference 
to  liability  to  taxation  upon  sums  invested  in  business  here  as 
"  corporations"  or  "  associations"  created  or  organized  under 
the  laws  of  this  State.  (Laws  of 1855,44,  ch.37;  International  Life 
Assurance  Co.  a.  Commissioners  of  Taxes,  28  Barb.,  318.)  Two 
questions  then  remain  to  be  considered  :  1st.  Whether  a  cor- 
poration or  an  association,  organized  and  doing  business  under 
the  laws  of  this  State,  would  be  liable  to  taxation  upon  a  sim- 
ilar deposit  to  that  involved  in  this  State ;  and  2d.  Whether 
the  sum  of  one  hundred  thousand  dollars,  invested  in  the  stocks 
deposited  with  the  comptroller,  is  to  be  considered  as  invested 
in  the  business  of  the  relators  in  this  State.  A.  As  to  the  first 
question :  The  sixth  section  of  the  Act,  entitled,  "An  Act  to 
provide  for  the  Incorporation  of  Life  and  Health  Insurance 
companies,  and  in  relation  to  Agencies  of  such  Companies," 
passed  June  24,  1853,  as  amended  July  18,  1853  (Laws  of 
1853,  888,  889,  1029,  1030),  provides  that,  "No  company  shall 
be  organized  under  this  act,  for  the  purposes  mentioned  in  the 
first  department,  with  a  less  capital  than  $100,000.  *  *  * 
"  The  whole  capital  of  such  company  shall,  before  proceeding 
to  business,  be  paid  in  and  invested  in  stocks  of  the  United 
States,  or  of  the  State  of  New  York,"  &c.  *  *  *  "No 
company,  organized  for  the  purposes  mentioned  in  the  first  de- 
partment, shall  commence  business  until  they  have  deposited 
with  the  comptroller  of  this  State  the  sum  of  one  hundred 
thousand  dollars  in  the  stocks  or  securities  before  mentioned. 
********** 

The  comptroller  shall  hold  such  stocks  or  securities  as  security 
for  policy-holders  in  said  companies."  (See  Laws  o/"1853,  888, 
889,  §  6  ;  as  amended  by  Laws  of  1853,  1029,  1030.)  The  Act 
further  provides,  that,  "  whenever  the  corporators  shall  have 
fully  organized  such  company,  and  the  said  company  have  de- 
posited with  the  comptroller  the  requisite  amount  of  capital,  it 
shall  become  his  duty  to  furnish  the  corporation  with  a  certif- 
icate of  such  deposit,  which,"  &c.,  "  shall  be  the  authority  to 
commence  business  and  issue  policies,"  &c.  (Laws  of  1853, 
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889,  §  7.)  Here  we  have  a  distinct  declaration,  on  the  part  of 
the  Legislature,  that  the  stocks  deposited  with  the  comptroller, 
by  companies  organized  under  the  laws  of  this  State,  are  the 
capital  of  such  companies.  (International  Life  Assurance  Co. 
a.  Commissioners  of  Taxes,  28  Barb.,  318.)  It  follows,  then, 
as  a  matter  of  course,  that  such  stocks  are  liable  to  taxation, 
as  the  capital  of  such  companies,  under  the  provisions  of  the 
Revised  Statutes.  (1  Rev.  Slat.,  944,  5  ed  ;  11.  414,  1  ed.)  It 
is  also  obvious,  from  the  further  provisions  of  the  Act  of  1853, 
aforesaid,  that  the  Legislature  regarded  the  deposit  made  by 
foreign  life  insurance  companies  as  precisely  of  the  same  char- 
acter as  the  deposit  by  the  other  companies.  The  15th  section 
of  the  act  aforesaid  provides  that  "  it  shall  not  be  lawful  for 
any  person  to  act,  in  this  State,  as  agent  or  otherwise,  in  pro- 
curing applications  for  life  or  health  insurance,  or  in  any  man- 
ner to  aid  in  transacting  the  business  of  any  life  or  health 
insurance  company,  incorporated  by,  or  organized  under,  the 
laws  of  any  foreign  government,  until  such  company  have  de- 
posited with  the  comptroller  of  this  State,  for  the  benefit  of 
the  policy-holders  of  such  company,  citizens  or  residents  of  the 
United  States,  securities  to  the  amount  of  one  hundred  thous- 
and dollars,  of  the  kind  required  by  section  sixth  for  similar 
companies  of  this  State,"  &c.  (Laws  ^/"1S53,  89:3.)  The  sec- 
tion then  goes  on  to  provide,  that  the  company  shall  appoint 
an  attorney  on  whom  process  can  be  served,  and  that  when  he 
has  filed  with  the  comptroller  a  certified  copy  of  the  charter, 
and  of  the  vote  or  resolution  of  the  trustees  appointing  him 
attorney,  the  comptroller  shall  give  a  certificate  to  that  effect, 
&c.,  which  certificate,  when  filed,  &c.,  shall  be  the  authority  to 
commence  business.  (Ib.)  It  thus  appears,  that  the  deposit  by 
a  foreign  company  is  intended  to  secure  the  same  class  of  persons 
as  the  deposit  of  the  other  companies — to  wit,  the  policy-holders 
in  this  State  or  of  the  United  States;  that  it  is  made  the  fund 
to  which  the  policy-holders  are  to  resort  for  payment  of  their 
claims,  and  that  it  is  made  a  condition  precedent  to  the  right  of 
the  company  to  transact  business,  as  well  in  the  case  of  the 
former  as  in  the  latter.  Can  there  be  any  reason,  then,  for 
saying  that,  as  the  deposits  in  both  cases  are  intended  for  the 
same  purposes,  they  should  not  bear  the  same  burdens? 
Again :  Apart  from  the  provisions  of  the  Statute  of  1853, 
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•which  define  the  deposit  in  question  to  be  capital,  such  deposit 
would  be  considered  the  capital  of  the  appellants,  on  general 
legal  principles.  As  we  have  above  shown,  the  object  of  mak- 
ing the  deposit  is  to  provide  a  fund,  out  of  which  the  policy- 
holders  may  receive  payment  of  any  claims  that  they  may 
have  against  the  company.  (Laws  of  1853,  893,  §15.)  This 
court  has,  in  the  case  of  The  Mutual  Insurance  Company  a. 
Supervisors  of  Erie  (4  Oomst.,  442),  defined  the  capital  of  a 
corporation  (or  association)  to  be  the  fund  upon  which  it 
transacts  its  business,  which  would  be  liable  to  its  creditors, 
and  in  case  of  insolvency,  pass  to  a  receiver.  (International 
Life  Ins.  Co.  a.  Commissioners  of  Taxes,  28  Bar!).,  318.)  It 
seems  clear,  then,  that  a  company,  created  under  the  laws  of 
this  State,  would  be  liable  to  be  taxed  "upon  a  similar  deposit. 
B,  As  to  the  second  question  :  The  Commissioners  contend  that 
the  money  invested  in  the  stocks  deposited  by  the  relators  with 
the  comptroller  is  invested  in  their  business  in  this  State,  even 
if  it  cannot  properly  be  considered  as  capital.  The  Legislature, 
in  using  the  terms,  "  sums  invested  in  any  manner  in  said  busi- 
ness," seem  to  have  sought  for  language  which  would  meet 
any  conceivable  case  of  the  employment  of  money  in  this 
State  for  business  purposes,  by  the  class  subject  to  taxation 
specified  in  the  Act  of  1855.  Those  terms  embrace  the  capital 
of  the  companies  or  persons  doing  business  here,  and  some- 
thing besides.  How,  the  sole  inducement  which  the  relators 
had  for  the  purchase  of  the  stock  deposited  by  them  with  the 
comptroller,  was,  to  obtain  the  right  to  transact  business  in  this 
State.  That  right  depended  upon  the  investment.  Without 
the  investment,  the  relators  could  do  no  business  in  this  State ; 
and  having  made  it,  and  deposited  the  stocks  with  the  comp- 
troller, and  performed  the  other  acts  prescribed  by  the  Act  of 
1853,  their  right  to  transact  business  here  became  complete. 

VI.  The  recent  decision  of  this  court  in  the  case  of  The 
People  a.  The  New  England  Insurance  Company  does  not  affect 
this  case.  The  Act  of  1851,  167,  ch.  95,  which  rendered  it  ob- 
ligatory upon  the  insurance  companies  of  the  other  States, 
doing  business  in  this  State,  to  make  a  deposit  of  stocks  with 
the  comptroller,  had  been  repealed  by  the  Act  of  June  24, 1853, 
under  which  foreign  companies  were  still  obliged  to  make  such 
a  deposit.  And  at  the  time  that  the  assessment  was  made  in 
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that  case,  it  was  not  a  condition  precedent  to  the  right  of  the 
New  England  Company  to  do  business  here  through  its  agents, 
that  it  should  continue  its  deposit  with  the  comptroller.  In 
point  of  fact,  then,  the  stock  which  the  New  England  Insurance 
Company  had  in  the  hands  of  the  comptroller  of  this  State, 
was  a  voluntary  deposit,  and  in  no  way  connected  with  the 
transaction  of  its  business  here.  The  remarks  of  Marvin,  J., 
in  relation  to  the  effect  of  a  deposit  of  stocks  by  a  life  insur- 
ance company  of  another  State,  under  the  Act  of  1851,  before 
that  act  was  repealed,  were  unnecessary  for  the  decision  of  the 
case  before  the  court  and  obiter. 

VII.  The  Act  of  April  15,  1857,  cited  by  the  relator's  coun- 
sel in  his  points  presented  to  the  commissioners,  does  not  affect 
this  case,  because  it  expressly  exempts  from  its  operation  tho 
real  estate  and  stocks  owned  by  life  insurance  companies. 
(2  Laws  of  1857,  2,  ch.  456,  §  4.)  Indeed,  the  inference  is 
irresistible,  from  the  phraseology  of  that  act,  that  the  Legislature 
supposed  that  life  insurance  companies  were  taxable  upon  tho 
stocks  deposited  with  the  comptroller. 

YIII.  The  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  People  ex  rcl.  The  Bank  of  Commerce 
a.  The  Commissioners  of  Taxes  and  Assessments,  being  adverse 
to  the  power  of  the  taxing  officers  of  the  State  to  tax  United 
States  stocks,  the  appeal  taken  by  the  commissioners  will  not 
be  discussed. 

IX.  The  judgment  below  should  be  affirmed,  with  costs. 

BY  THE  COURT. — INGRAIIAM,  J. — The  decision  of  the  court  be- 
low as  to  the  United  States  stocks  must  be  considered  as  correct, 
under  the  recent  decision  of  the  Supreme  Court  of  the  United 
States  on  the  same  question.  The  stock  of  the  United  States 
is  exempt  from  State  taxation,  and  here  the  assessment  is  di- 
rectly made  upon  such  securities.  The  respondents'  counsel 
concedes  this,  and  does  not  argue  this  branch  of  the  case. 

It  is  objected  on  the  part  of  the  appellants  that  the  place  of 
assessment  should  be  where  the  comptroller  resides,  upon  the 
ground  that  he  holds  the  funds  as  trustee,  and  he,  not  the  com- 
pany, should  be  assessed.  The  property  is  the  property  of  tho 
company,  held  by  them,  but  deposited  with  the  comptroller  as 
security.  It  would  not  be  taxable  if  the  company  did  not  carry 
VOL.  XVIII.— 9 
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on  business  in  this  State.  By  the  provisions  of  the  Revised 
Statutes,  vol.  1,  5  ed.,  905,  §1,  all  lands  and  all  personal  estate 
within  this  State,  whether  owned  by  individuals  or  by  corpora- 
tions, are  made  liable  to  taxation,  and, by  section  four,  debts  due, 
or  bonds,  are  intended  under  the  term  "  personal  estate." 

By  Revised  Statutes,  5  ed.,  908,  §  5,  every  person  is  to  be 
assessed  in  the  town  or  ward  where  he  resides  for  the  personal 
estate  owned  by  him,  and  by  section  six,  the  personal  estate  of 
every  incorporated  company  liable  to  taxation  on  its  capital 
shall  be  assessed  in  the  town  or  ward  where  the  principal  office 
or  place  for  transacting  the  financial  business  is  located,  or 
where  the  operations  of  the  company  shall  be  carried  on.  The 
return  states  that  the  place  of  business  of  the  corporation  is  in 
the  city  of  New  York,  which  is  admitted  by  the  demurrer. 

The  Act  of  1855,  §  1,  provides  that  all  persons  and  associa- 
tions doing  business  iriihis  State,  and  not  residents  of  the  State, 
shall  be  assessed  and  taxed  on  all  sums  invested  in  any  manner 
in  said  business,  the  same  as  if  they  were  residents  of  the  State. 
Taking  these  provisions  together,  I  think  there  can  be  no  diffi- 
culty in  holding  that  the  place  of  assessment  is  the  place  where 
the  operations  of  the  corporation  are  carried  on. 

Generally,  under  "persons,"  as  used  in  laws  providing  for 
taxation,  corporations  have  been  included,  unless  some  special 
provision  of  law  provided  in  the  same  case  for  the  taxation  of 
corporations  under  some  other  form  of  assessment.  (The  Pecn 
pie  a.  Utica  Ins.  Co.,  15  John.,  358.)  And  so  corporations 
have  been  considered  as  "inhabitants,"  for  the  purposes  of  tax- 
ation. (The  Ontario  Bank  a.  Bunnell,  10  Wend.,  186.) 

These  cases  show  that  corporations  are  to  be  included  under 
the  general  term  "  persons,"  in  regard  to  their  liability  to  tax- 
ation in  the  place  where  they  carry  on  their  business,  and  that 
there  is  no  ground  for  the  objection  that  the  corporation  was 
assessed  in  the  city  of  New  York. 

The  other  question  is,  whether  the  plaintiffs  are  liable  to  be 
taxed  upon  the  bonds  of  the  city  of  Buffalo  deposited  with  the 
comptroller.  There  can  be  no  doubt  but  that  those  bonds  are 
included  under  the  term  personal  estate,  as  used  in  the  statute, 
and  the  only  question  which  can  arise  is  whether  it  is  property 
invested  in  any  manner  in  the  business  which  they  carry  on. 
Upon  this  point  there  can  be  but  little  doubt.  The  statute 
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prohibits  any  foreign  corporation  from  carrying  on  business  of  life 
insurance  until  such  company  have  deposited  with  the  comp- 
troller securities  to  the  amount  of  $100,000  for  the  benefit  of 
the  policy  holders  of  the  company.  (Laws  of  1853,  893,  ch. 
463,  §  15.) 

This  deposit  with  the  comptroller  is  necessarily  made  in  con- 
nection with  the  business  of  the  company  ;  without  it  they  can 
do  no  business,  and  it  is  so  deposited  as -to  be  security  to  those 
who  may  hold  policies  of  the  company.  It  is,  therefore,  used 
in  the  business  of  the  company,  and  in  fact  forms  its  capital  in 
this  State,  which  is  liable  to  the  creditors,  and  comes  within 
the  definition  of  capital,  as  defined  in  The  Mutual  Insurance 
Co.  a.  Supervisors  of  Erie  (4  Comst.,  442.)  These  securities, 
so  deposited  with  the  comptroller,  form  the  same  kind  of  capi- 
tal as  that  of  a  domestic  corporation  incorporated  for  a  similar 
purpose,  in  which  the  capital  is  the  security  for  those  who  deal 
with  it.  Neither  is  actually  invested  in  business  and  used  for 
that  purpose,  but  both  form  the  basis  on  which  the  business  is 
transacted,  and  the  security  from  which  payment  of  claims  is  to 
be  enforced. 

So  for  as  the  assessment  was  made  on  the  bonds  of  the  city 
of  Buffalo,  the  same  was  properly  made,  and  the  order  appealed 
from  should  be  affirmed. 

Judgment  accordingly. 


MORAN  a.  MORRISSEY. 
New  York  Common  Pleas  ;  Special  Term,  July,  1864. 

PLEADING. — COMPLAINT  FOR  MONEY  LOST  AT  PLAT. — BILL  OF 
PARTICULARS. 

A  bill  of  particulars  should  state  how  the  items  claimed  became  due.  Thus  a 
bill  of  particulars  which  states  the  items  as  an  "amount  advanced,"  is  de- 
fective. 

So  held,  where  the  complaint  merely  alleged  that  between  certain  dates  the  plain- 
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tiff  paid  and  advanced  to  the  defendant  certain  suras  which  defendants  refused 
to  repay,  and  which  he  owed  to  the  plaintiff. 

It  seems,  that  a  complaint  in  an  action  to  recover  back  money  lost  at  play  must 
be  special  ;  setting  out  the  facts,  and  bringing  the  plaintiff  within  the  statute, 
by  force  of  which  he  claims  to  recover. 

A  motion  was  made  in  this  action  that  the  complaint  and 
bill  of  particulars  be  amended,  so  as  to  make  the  precise  nature 
of  the  charge  or  claim  .against  the  defendants  apparent,  and  so 
as  to  apprise  the  defendants  of  the  ground  upon  which  the 
plaintiff  rested  the  action. 

The  motion  was  made  on  the  complaint  and  bill  of  particu- 
lars (the  character  of  which  appears  in  the  opinion  of  the  court), 
and  on  an  affidavit  on  the  part  of  the  defendants,  by  which  it 
appeared  that  previous  to  the  commencement  of  the  action  the 
plaintiff  made  a  claim  against  the  defendants  for  about  the 
amount  claimed  for  moneys  which  he  alleged  to  have  been  lost 
at  play. 

George  Owen,  for  the  motion. — I.  The  complaint  and  bill  of 
particulars  are  indefinite  and  uncertain.  Neither  of  them  in- 
forms the  defendants  of  the  precise  nature  of  the  charge.  (Code, 
§  160.)  It  is  not  stated  whether  the  moneys  were  lent ;  whether 
they  were  entrusted  to  the  defendants  as  bailees  ;  whether  they 
were  extorted  from  the  plaintiff;  whether  they  were  lost  at 
play  or  by  Avager ;  or  any  fact  showing  how,  and  for  what  rea- 
son, and  upon  what  consideration  they  were  paid  and  advanced. 
For  aught  that  appears  by  the  complaint  and  bill  of  particu- 
lars they  may  have  been  the  subject  of  gift,  or  paid  and  ad- 
vanced under  circumstances  which  would  preclude  the  right  to 
recover  them  back.  The  allegation  "  paid  and  advanced"  would 
embrace  all  these.  The  allegation  of  indebtedness  is  a  mere 
conclusion  of  law  from  said  indefinite  charge.  (Chamberlin 
a.  Kaylor,  2  E.  D.  Smith,  139.)  If  the  action  is  for  money 
lent,  the  complaint  should  allege  that  it  was  loaned  ;  that  it 
was  not  returned.  (Victors  a.  Davis,  1  Dowl.  &  L.,  984.) 
And  so  of  all  other  charges.  The  Code  requires  that  the  com- 
plaint must  contain  "  a  plain  and  concise  statement  of  the  facts 
constituting  a  cause  of  action."  (§  142.) 

II.  Section  160  of  the  Code  was  designed  to  reach  just  such 
cases  as  this.  "Where  the  facts  stated  in  the  complaint  consti- 
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tute  a  cause  of  action,  a  demurrer  admits  them,  notwithstand- 
ing the  indefinite  manner  in  which  they  are  set  forth.  Tho 
remedy  to  reach  the  indefinite  or  uncertain  statement  is  by 
section  160.  That  motion  takes  the  place  of  the  former  special 
demurrer.  (Prindle  a.  Caruthers,  15  N.  Y.  Rep.,  425 ;  Kel- 
logg a.  Baker,  15  Abbotts'  Pr.,  286.)  No  matter  how  certain 
or  definite  may  be  the  facts  stated,  if  the  defendant  cannot  un- 
derstand it,  and  requires  greater,  he  must  seek  relief  by  mo- 
tion, and  the  court  will  then  judge  of  the  necessity  for  it. 
(Graham  a.  Camman,  13  How.  Pr.,  360.)  By  taking  issue  oil 
this  indefinite  allegation,  the  defendant  might  waive  proof  of 
any  facts  offered  on  the  trial  to  sustain  them.  (Secley  a.  Engell, 
13  N.  JT,  542.) 

III.  The  defendants  have  the  right  to  know  whether  these 
allegations  are  intended  to  embrace  the  prescribed  claims  for 
money  lost  at  play.  If  they  do  not,  as  it  is  stated  the  plaintiff 
never  pretended  to  have  any  other  against  them,  he  is  entirely 
iii  the  dark  how  to  answer,  or  what  is  meant  to  be  proved.  If 
they  do,  then  the  defendants  have  the  right  to  have  them 
pleaded  in  proper  form,  so  that  they  can  demur  to  the  com- 
plaint, or  meet  the  exact  facts  by  answer.  If  the  action  is  to 
recover  moneys  pretended  to  have  been  lost  at  play,  it  must  be 
by  virtue  of  section  14  of  art.  3,  of  part  1,  tit.  8,  ch.  20  of  Kevised 
Statutes,  5  ed.,  925.  Such  a  suit  would  be  barred  by  the  limi- 
tation imposed  in  the  statute,  not  having  been  brought  within 
three  calendar  months  after  the  loss.  Again,  the  statute  is  in 
the  nature  of  a  penal  one,  and  in  such  actions  the  plaintiff 
must  set  forth  the  particular  acts  and  omissions  which  consti- 
tute the  cause  of  action.  (People  a.  Brooks,  4  Den.,  469 ; 
Cole  a.  Smith,  4  Johns.,  193  ;  Bigelow  a.  Johnson,  13  21., 
428 ;  Morehouse  a.  Crilley,  S  How.  Pr.,  431.) 

Theodore  Stuyvesant,  opposed. — I.  The  complaint  shows  that 
between  the  4th  day  of  January,  1861,  and  the  1st  day  of 
December,  1863,  both  days  inclusive,  the  plaintiff  herein  paid 
and  advanced  to  the  defendants  the  sum  of  eleven  thousand 
seven  hundred  and  fifty  dollars. 

II.  That  the  plaintiff  has  often  requested  the  defendants  to 
return  and  repay  said  money,  but  that  the  defendants  have 
neglected  and  refused  to  return  and  repay  the  same,  or  any 
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part  thereof,  that  the  defendants  remain  and  are  indebted  to  the 
plaintiff  herein,  in  the  sum  of  eleven  thousand  seven  hundred 
and  fifty  dollars,  for  which  amount  the  plaintiff1  prays  judg- 
ment against  the  defendants. 

III.  The  plaintiff's  bill  of  items  shows  the  day  and  dates  that 
the  money,  mentioned  and  set  forth  in  the  plaintiff's  complaint, 
was  advanced  to  the  defendants. 

IY.  The  complaint  and  bill  of  items,  in  this  action,  cannot 
be  made  more  definite  and  certain. 

V.  In  an  action  for  money  lost  at  play,  the  complaint  in  this 
action  would  be  all  that  the  court  would  require  of  the  plain- 
tiff. (See  Case  of  Collins  a.  Ragrew,  15  Johns.,  5.) 

CAKDOZO,  J. — This  is  a  motion  to  require  the  plaintiff  to  make 
the  bill  of  particulars  furnished  more  definite  and  certain,  so 
as  to  apprize  the  defendant  distinctly  what  the  cause  of  action 
is  which  it  is  claimed  exists  against  them. 

The  complaint  states,  that  between  certain  dates,  the  plain- 
tiff  paid  and  advanced  to  the  defendants  sums  amounting  to 
$11.750.  It  does  not  aver  under  what  circumstances  this  money 
was  paid  to  the  defendants,  nor  that  there  was  any  agreement 
to  refund  it ;  but  after  the  general  allegation  to  which  I  have 
directed  attention,  the  complaint  proceeds  to  aver  a  request 
and  refusal  to  return  the  amount,  and  then  follows  the  usual 
statement,  as  a  conclusion  from  these  facts,  of  indebtedness  by 
the  defendant  to  the  plaintiff. 

It  is  not  necessary  to  say  whether  this  complaint  discloses 
any  cause  of  action.  I  only  allude  to  its  averments  to  show 
that  it  presents  a  case  in  which  the  defendants  cannot  be 
deemed  to  be  unreasonable  if  they  seek  further  information 
than  such  a  pleading  contains. 

The  bill  of  particulars  furnished  gives  various  items,  each  of 
which,  except  as  to  date  and  amount,  is  stated  in  the  same 
language.  For  instance,  "  1861,  January  4.  To  amount  ad- 
vanced, $200." 

I  think  this  is  not  sufficient.  (See  Bates  a.  Wotkyns,  2  How. 
Pr.,  18  ;  4  Hill,  50.) 

"  The  bill  should  set  forth  the  nature  of  the  plaintiff's  claim 
with  sufficient  particularity  to  enable  the  defendants  to  meet  it 
at  the  trial.  It  should  state  the  items  of  the  demand,  and  when 
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and  how  it  arose,  and  the  sums  claimed."  (BumlVs  Pr.,  vol. 
i.,  432.  See,  also,  Paine  &  Duer's  Pr.,  vol.  ii.,  150.) 

This  would  dispose  of  the  present  motion.  But  from  the 
affidavit  of  the  defendant  Morrisey,  which  is  uncontradicted, 
and  the  points  submitted  on  behalf  of  the  plaintiff,  probably 
this  motion  is  resisted  for  the  purpose  of  procuring  an  opinion 
as  to  whether,  assuming  the  cause  of  action  to  be  for  money 
alleged  to  have  been  lost  by  the  plaintiff  at  play,  a  complaint 
similar  to  a  declaration  in  indebitatus  assumpsit,  under  the 
former  practice,  would  be  sufficient.  While  I  have  shown  that, 
assuming  such  to  be  the  case,  the  present  bill  of  particulars  ia 
defective,  I  will  proceed,  as  I  have  carefully  examined  the 
question,  although  not  indispensable  to  the  determination  of 
this  motion,  to  state  the  conclusion  to  which  I  have  arrived. 

I  think  the  complaint  must  be  special — that  the  plaintiff 
must  set  out  the  facts,  and  bring  himself  within  the  statute,  by 
force  of  which  he  claims  to  recover.  (McKeon  a.  Caberty,  1 
IKWB  Sup.  Ct.  Rep.,  300.) 

The  only  case  relied  on  by  the  plaintiff's  counsel  is  Collins 
a.  Hagrew.  (15  Johns.,  5.)  But  that  case  was  put  on  tho 
ground  that  the  statute,  as  it  then  existed,  expressly  author- 
ized the  losing  party  to  bring  his  action,  and  to  declare  gen- 
erally for  money  had  and  received  by  the  defendant  to  their 
use,  without  setting  forth  special  matter.  (1  Rev.  L.,  152,  §2.) 

No  such  provision  exists  in  the  statute  under  which  suits  to 
recover  money  lost  by  betting  or  gaming  are  now  brought 
(Edmonds1  Statutes  at  Large,  vol.  i.,  614) ;  and,  as  the  ground 
upon  which  the  case  in  15  Johns,  was  decided  has  ceased  to 
exist,  that  case  is  inapplicable. 

In  any  view,  I  think  this  motion  must  be  granted. 

Motion  granted,  with  $10  costs. 
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LOCKWOOD  a.  SALHENGER 

New  York  Common  Pleas;  Special  Term,  August,  1864. 
PLEADING. — MOTION  TO  STRIKE  OUT. 

An  answer  should  not  be  struck  out  as  sham  except  in  a  clear  case. 

A  motion  "  for  judgment  in  the  action  on  account  of  the  frivolousness  of  each 
and  every  defence  set  up  in  the  answer,"  cannot  be  granted  if  any  defence  u 
not  frivolous. 

The  Code  authorizes  a  motion  for  judgment  upon  an  entire  pleading  as  frivolous 
(Code,  §  247) ;  but  if  parts  only  are  bad,  relief  is  to  be  had  by  a  motion  of  a 
different  character  under  sections  152  or  160.  It  is  true  that  there  may  be  no 
objection  to  combining  both  of  these  applications  in  one  motion,  but  in  that 
case,  whether  judgment  on  the  whole  answer  can  be  granted,  must  depend  on 
whether  the  parts  of  the  pleading  objected  to  are  stricken  out,  and,  if  they 
are,  whether  the  whole  answer  as  it  then  remains  be  frivolous. 

Motion  for  judgment  on  the  pleadings,  &c. 

In  this  action  the  defendant  gave  notice  of  a  motion  for 
"judgment  in  the  action  on  account  of  the  frivolousness  of 
each  and  every  of  the  defences  set  up  in  the  answer ;  and  that 
if  each  and  every  of  the  defences  be  not  adjudged  frivolous, 
then  that  the  second  and  third  defences  be  stricken  out  as  sham 
and  false,  or  irrelevant." 

The  facts  alleged  in  the  pleadings  and  in  the  affidavit  on 
which  the  motion  was  made  and  opposed  are  not  necessary  to 
be  stated  to  an  understanding  of  the  points  decided. 

CARDOZO,  J. — It  must  be  a  very  plain  case  which  will  justify 
the  court  in  declaring  an  answer  to  be  sham.  Such  is  the  tenor 
of  all  the  cases  on  the  subject.  The  law  has  pointed  out  the 
tribunals  to  determine  issues  of  fact,  and  parties  should  not,  ex- 
cept in  a  clear  case,  be  deprived  of  the  benefit  of  a  regular 
trial. 

I  see  no  reason  to  change  the  opinion  which  I  expressed  on 
the  argument  of  the  motion,  as  to  the  third  defence.  Taking 
all  the  affidavits  and  papers  together,  I  do  not  feel  at  liberty  to 
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eay  that  it  is  clear  that  the  defence  of  usury  is  false.  Whether 
a  motion  to  make  the  pleading,  in  that  respect,  more  definite 
and  certain  may  not  be  proper,  it  is  not  necessary  now  to  say. 

The  notice  of  motion  asks  for  "judgment  in  the  action,  on 
account  of  the  frivolousness  of  each  and  every  of  the  defences 
set  up  in  the  answer."  If  "  each  and  every"  of  the  defences 
were  frivolous,  the  plaintiff  would  be  right  in  his  motion.  lie 
would  be  entitled  to  judgment  in  the  action,  because  the  whole 
answer  would  be  frivolous.  But  as  "  each  and  every  of  the 
defences"  is  not  adjudged  to  be  frivolous,  the  plaintiff  cannot 
take  that  part  of  his  motion.  The  notice  does  not  ask  that 
judgment  should  be  given  on  each  and  every  defence  (as  the 
counsel  for  the  plaintiff  claimed  on  the  argument  he  might 
ask),  even  if  that  were  proper,  which  1  think  it  would  not  be; 
but  it  asks,  and  properly,  if  the  pleading  justified  it,  for  judg- 
ment generally  in  the  action. 

The  other  application  mentioned  in  the  notice  is,  that  "  if  each 
and  every  of  the  defences  be  not  adjudged  frivolous,  then  that 
the  second  and  third  defences  be  stricken  out  as  sham  and  false, 
or  irrelevant."  This,  it  will  be  seen,  applies  only  to  the  second 
and  third  defences.  I  am  not  asked  to  strike  out  the  first  de- 
fence ;  and  the  fact  that  I  consider  it  to  be  frivolous,  as  not 
presenting  any  issue,  would  only  be  important  on  this  motion 
if  I  could  say  that  the  other  defences  were  also  frivolous ;  be- 
cause then  the  whole  pleading  would  be  frivolous,  and  the 
plaintiff  would  be  entitled  to  the  relief  firstly  above  mentioned. 
The  third  defence,  I  have  already  said,  cannot  be  stricken  out 
as  false  or  irrelevant.  The  second  defence  is,  I  think,  irrele- 
vant,— it  furnishes  no  answer  as  it  stands ;  but  as  the  affidavits 
seem  to  show  that  the  answer  might  be  amended  in  this  respect, 
I  think  I  ought  not  to  strike  that  branch  of  it  from  the  plead- 
ing. 

To  make  my  views  more  intelligible,  I  will  briefly  say  that 
I  understand  the  Code  to  authorize  a  judgment  upon  an  entire 
pleading  as  frivolous.  (Code,  §  247.)  But  if  parts  only  are 
bad,  relief  is  to  be  had  by  a  motion  of  a  different  character 
under  sections  152,  1GO.  It  is  true  that  there  may  be  no  ob- 
jection to  combining  both  of  these  applications  in  one  motion, 
but  in  that  case  whether  judgment  on  the  whole  answer  can  bo 
granted  must  depend  on  whether  the  parts  of  the  pleading  ob- 
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jected  to  are  stricken  out,  and  if  they  are,  whether  the  whole 
answer  as  it  then  remains  be  frivolous. 

These  views  are  not  only  in  harmony  with  The  People  a. 
McCumber,  but  even  with  the  plaintiff's  counsel's  understand- 
ing of  that  authority  as  evinced  by  the  notice  of  motion.  I 
understand  the  eifect  of  that  case  to  be,  that  you  may  on  one 
motion  ask — 1st.  To  strike  out  some  of  the  defences  interposed, 
on  the  ground  that  they  are  false,  sham,  or  irrelevant ;  and  2d. 
That  if  that  part  of  the  motion  prevail,  that  judgment  may  be 
ordered  on  the  whole  pleading  (as  it  will  then  stand),  on  the 
ground  of  its  frivolousness. 

But  the  difficulty  here  is,  that  parts  of  the  answer  ought  not 
to  be  stricken  out  as  sham  or  irrelevant,  and  that  if  those  parts 
are  retained  the  whole  pleading  cannot  be  declared  "  frivolous." 

I  think  the  proper  form  of  the  order  will  be  that  the  motion 
be  denied,  except,  that,  unless  the  defendant  amends  the  second 
defence  within  five  days,  so  much  of  the  motion  as  asks  to  strike 
out  that  defence  will  be  granted.  And  as  neither  party  fully 
prevails  on  this  motion,  the  denial  and  the  leave  to  amend  should 
be  without  costs  to  either  party. 

If  the  plaintiffs  think  this  a  proper  case  for  a  reference,  I 
will  grant,  upon  affidavit,  an  order  to  show  cause  why  the 
action  should  not  be  referred. 

Order  accordingly. 


WATSON  a.  MORTON. 

Supreme  Court,  Fifth  District ;  General  Term,  June,  1864. 
SUMMONS. — INTERNAL   REVENUE   STAMP. 


It  is  not  essential  that  a  copy  of  a  summons  for  service  should  contain  an  indi- 
cation that  the  original  summons  is  properly  stamped  as  required  by  the  Act  of 
Congress  ;  and  the  action  will  not  he  set  aside  on  motion  for  want  of  any  such 
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indication,  where  the  original  summons  was  duly  stamped  before  the  com- 
mencement of  the  action.* 

Appeal  from  an  order  setting  aside  all  the  proceedings  in  the 
the  action. 

In  this  action,  brought  by  Thomas  "Watson  against  Albert 
Morton,  the  summons  was  properly  stamped  as  required  by  the 
Internal  Revenue  Laws  of  the  United  States ;  but  the  copy 
thereof  which  was  served  on  the  defendant  contained  no  indi- 
cation that  such  was  the  fact,  and  it  did  not  appear  that  the 
original  was  shown  to  the  defendant  at  the  time  of  the  service. 

The  defendant  moved,  at  special  term,  to  set  aside  the  pro- 
ceedings, on  the  ground  that  it  did  not  appear  from  the  copy 
that  the  original  was  stamped ;  and  in  support  of  his  motion 
produced  the  copy  served. 

The  plaintiff's  attorney  produced  the  original,  which  was 
properly  stamped,  and  made  affidavit  that  it  was  properly 
stamped  when  issued. 

The  motion  was  granted,  the  court  rendering  the  following 
opinion : 

JAMES,  J. — This  was  a  motion  to  dismiss  the  action  because 
there  was  no  revenue  stamp  upon  the  summons.  In  support 
of  his  motion,  the  defendant  produced  the  copy  of  the  sum- 
mons served,  and  there  is  nothing  on  it  to  indicate  that  the 
original  had  the  necessary  stamp. 

The  plaintiff  produces  the  original,  which  is  properly  stamped, 
and  makes  affidavit  that  it  was  properly  stamped  when  issued. 

The  revenue  law  requires  a  fifty-cent  stamp  upon  every  legal 

•Compare  the  German  Liederkranz  a.  Schiemann  (25  How.  Pr.,  388),  in  which 
it  was  held,  that  an  original  summons,  issued  without  a  stamp,  is  bad,  and  sub- 
sequently affixing  the  stamp  will  not  cure  the  defect ;  but  that  an  order  of  arrest  in 
not  process  by  which  a  suit  is  commenced,  within  the  meaning  of  the  act,  and 
need  not  be  stamped.  And  such  an  order  will  not  be  set  aside  because  the  sum- 
mons was  not  stamped.  The  summons  may  be  set  aside,  and  the  provisional 
remedy  allowed  to  stand. 

We  understand,  also,  that  it  has  been  held,  in  the  Fourth  Judicial  District,  a 
copy  summons,  containing  no  indication  of  a  stamp,  was  valid,  where  defendant 
knew  that  the  original  had  been  stamped. 
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process  whereby  a  suit  is  commenced,  and  an  omission  to  affix 
such  stamp  renders  the  process  invalid.  (Revenue  Laws  of 
1862,  §§94,  95.) 

By  the  Code,  civil  actions  can  only  be  commenced  by  service 
of  summons  (Code,  §127) ;  and  the  service  can  only  be  made 
by  delivering  a  copy  of  the  summons,  or  by  publication.  (Code, 
§  134.)  It  will  thus  be  seen  that  the  revenue  stamp  is  essential 
to  the  validity  of  the  summons,  and  that  service  can  only  be 
made  by  delivering  a  copy,  where  personal  service  is  had.  If 
the  original  had  a  revenue  stamp  attached,  can  that  be  a  copy 
which  omits  an  essential  part  of  such  process? 

I  think  the  defendant  is  entitled  to  some  notice  that  a  stamp 
was  attached  to  the  original,  either  by  some  indication  on  the 
copy  served,  or  by  showing  the  stump  on  the  original.  Show- 
ing the  seal  on  the  original  was  the  manner  of  serving  subpoenas 
in  chancery,  which  were  invalid  without  having  the  seal  of  the 
court  impressed,  and  although  necessary  to  exhibit  the  seal,  it 
was  also  customary  to  make  the  copy  delivered  indicate  the 
seal.  I  am  not  now  prepared  to  say  that  showing  the  stamp  on 
the  original  process,  at  the  time  of  service,  without  marking 
the  copy  served,  would  not  be  sufficient,  but  I  am  satisfied  that 
some  indication  of  a  stamp  being  attached  must  be  given ;  and 
as  there  was  none  in  this  case,  the  motion  must  be  granted,  but 
without  costs. 

From  the  order  thus  made,  the  plaintiff  appealed  to  the 
general  term. 

i      L.  H.  JSrown,  for  the  appellant. 
Mr.  Pratt)  for  the  respondent. 

BY  THE  COURT.* — MORGAN,  J. — I  think  it  is  the  usual  practice 
to  put  a  memorandom  upon  the  copy  of  the  summons  as  served, 
to  indicate  that  the  original  is  properly  stamped  as  required  by 
the  Act  of  Congress.  But  there  is  no  authority  which  requires 
this  to  be  done.  Although  stamping  is  required  in  England,  by 
sundry  Acts  of  Parliament,  to  give  validity  to  'a  variety  of  in- 
struments, it  is  not  necessary,  nor  is  it  usual,  in  pleading,  to 

*  Present,  MORGAN,  BACON,  and  FOSTER,  JJ. 
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aver  that  such  instruments  have  been  duly  stamped.  (See 
Daniel's  Ch.  PL  &  Pr.,  418.)  It  was  never  necessary  to  imi- 
tate the  seal  upon  the  copy  of  process  when  served.  (Clutter- 
buck  a.  Wildman,  2  TyrwldtCs  Ex.  7?.,  276 ;  3  Chilly's  Gen. 
Pr.,  251.)  Nor  was  it  necessary  in  serving  the  copy,  though 
usual,  to  show  the  original  process  unless  demanded.  (Tidd\* 
Pr.j  148.)  The  defendant  cannot  take  it  for  granted  that  the 
original  summons  is  not  properly  stamped  to  give  it  validity, 
merely  because  the  copy  served  takes  no  notice  of  it.  The 
summons  is  required  to  be  filed  with  the  clerk  of  the  court 
within  ten  days  after  the  service  thereof  (§416  of  the  Code), 
and  it  can  then  be  seen  whether  or  not  it  is  properly  stamped. 
If  it  can  be  shown,  however,  by  affidavits,  that  it  was  not 
properly  stamped  before  the  commencement  of  the  action,  it 
will  be  set  aside  on  motion  ;  and  the  objection  will  be  taken  by 
the  court  without  a  motion,  whenever  the  fact  comes  to  its 
knowledge.  (Daniel's  PL  &  Pr.,  supra,  11S3.) 

As  the  original  summons  was  duly  stamped  in  this  case,  the 
service  of  a  copy  thereof  without  notice  of  the  stamp  would  be 
an  irregularity,  at  most.  It  is  treated  as  such  by  the  judge  at 
at  special  term.  As  an  irregularity,  it  was  cured  by  the  gen- 
eral appearance  of  the  defendant ;  and  the  motion  might  havo 
been  denied  upon  that  ground.  (See  1  Abbotts'  Dig.,  190, 
sub.  IV.) 

In  my  opinion,  however,  there  is  no  authority  for  requiring 
the  copy  to  indicate  that  the  original  was  duly  stamped  ;  and 
for  this  reason  I  think  the  order  at  special  term  should  be  re- 
versed with  $10  costs  to  the  plaintiff  on  this  appeal. 

Order  accordingly. 
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HOFFNUNG  a.  GROYE. 

Supreme  Court,  First  District ;  General  Term,  Nov.,  1864. 
JUDGMENT  ON  FAILURE  TO  ANSWER. 

Where  a  motion  for  judgment  on  the  answer  as  sham  and  frivolous  had  been 
denied,  defendant's  attorney  insisting  on  the  argument  that  as  the  plaintiff's 
attorney  had  returned  the  answer,  there  was  no  answer  in  the  cause  ; — Held, 
that  plaintiff  was  strictly  regular  in  thereafter  entering  judgment  as  upon  a 
failure  to  answer. 

Appeal  from  an  order  denying  a  motion  to  set  aside  judg- 
ments for  ir regularity. 

The  facts  of  this  case  fully  appear  in  our  report  of  the  de- 
cision below,  from  which  this  appeal  was  taken.  (Ante,  14.) 

Br  THE  COURT.* — CLERKE,  J. — Although  the  attorney  of  the 
plaintiff  had  clearly  no  right  to  return  the  answers,  because  he 
deemed  them  frivolous,  and  although  no  attorney  or  counsel 
has  the  right  to  determine  the  validity  or  sufficiency  of  any 
pleading,  yet,  on  the  motion  before  Judge  Barnard,  the  objec- 
tion offered  by  the  counsel  of  the  defendant,  and  accepted  by 
the  judge,  amounted  to  an  admission  that  the  answers  were 
deemed  by  him  to  have  been  duly  returned,  and  to  be  no  longer 
effectual  as  answers.  I  think  the  latter  is  estopped  from  claim- 
ing, now,  that  they  could,  after  the  motion  referred  to,  be 
effectual  to  prevent  plaintiff's  attorney  from  taking  the  default 
of  the  defendant  for  want  of  answers,  without  prejudice  to  de- 
fendant's right  to  apply  to  the  favor  of  the  court.  The  order 
should  be  affirmed,  with  $5  costs  in  each  case. 

Order  accordingly. 

*  Present,  LEONARD,  P.  J.,  SUTHERLAND  and  CLERKE,  JJ. 
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TRIST  a.  CABENAS. 

New  York  Superior  Court;  General  Term,  October,  186i. 

REPOKT  OF  REFEREK  APPOINTED  BEFORE  ACT  OF  1862. — CON- 
STRUCTION OF  STATUTE. 

The  Act  of  1862  (Laws  of  1862,  ch  400,  amending  section  273  of  the  Code  of  Proce- 
dure), which  requires  referees  to  report  within  sixty  days  after  final  submission, 
and  declares  that  in  default  thereof  they  shall  receive  no  fees,  and  the  action 
shall  proceed  as  if  no  reference  had  been  ordered, — does  not  apply  to  the  case  of 
a  referee  acting  under  an  order  of  reference  made  prior  to  the  time  that  act 
took  effect.  . 

In  applying  statutes  affecting  remedies,  proceedings  already  pending  at  the  time 
of  their  enactment  are  to  be  deemed  exempt  from  their  operation,  unless  a 
contrary  intent  appears. 

Appeal  from  an  order  refusing  to  set  aside  a  judgment  en- 
tered on  a  referee's  report. 

This  action,  which  was  brought  by  Nicholas  P.  Trist  against 
Joseph  A.  Do  Cabenas,  executor,  &c.,  was  at  issue  and  was  re- 
ferred to  a  referee  some  time  during  the  year  I860.  In  March, 
1862,  the  case  was  submitted  to  the  referee  for  his  decision. 
The  time  for  the  referee  to  make  his  report  was  not  extended 
by  the  order  of  the  court  or  the  consent  of  parties. 

On  the  5th  of  May,  1864,  the  referee  not  having  made  his 
report,  the  appellant  noticed  the  cause  for  trial  at  a  special  term 
of  this  court,  to  be  held  on  the  first  Monday  of  June  there- 
after. 

On  the  13th  of  May  the  appellant  was  served  with  a  copy  of 
the  referee's  report  (bearing  date  May  7,  186-i),  and  notice  that 
judgment  was  entered  on  that  day  in  favor  of  the  respondent 
for  $539.63. 

The  respondent  then  moved  at  a  special  term  to  set  the  re- 
port and  the  judgment  aside;  and  the  motion  being  denied,  he 
now  appealed. 

G.  Tillotson,  for  the  appellant. 
D.  B.  Eaton,  for  the  respondent. 
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BY  THE  COURT.* — MONELL,  J. — The  only  question  in  this  case 
is,  whether  the  provisions  of  section  273  of  the  Code,  as 
amended  April  23,  1862,  are  applicable  to  it. 

The  section,  as  amended,  provides  as  follows :  "  Unless  the 
court  shall  otherwise  order,  the  referee  or  referees  shall  make 
and  deliver  his  report  within  sixty  days  from  the  time  the 
action  shall  be  finally  submitted,  and  in  default  thereof  said 
referee  or  referees  shall  not  be  entitled  to  receive  any  fees,  and 
the  action  shall  proceed  as  though  no  reference  had  been  or- 
dered." If  these  provisions  are  applicable  to  this  case,  then  I 
am  of  opinion  that  the  service  of  a  notice  of  trial  was  a  suf- 
ficient disaffirmance  of  the  reference  to  render  the  subsequent 
report  of  the  referee,  and  judgment  thereon,  irregular.  That 
the  cause  was  finally  submitted  to  the  referee  for  his  decision 
in  March,  1862,  I  do  not  regard  as  disputed.  The  request  of 
the  referee  to  be  furnished  with  an  authority  upon  a  question 
involved  in  the  case  was  a  mere  shifting  of  the  labor  of  looking 
up  the  law,  from  the  referee  to  the  counsel,  and  cannot  be  con- 
sidered a  reopening  of  the  case.  I  assume,  therefore,  as  the 
fact,  that  the  amendment  of  section  273,  above  quoted,  was 
passed  and  took  effect  after  this  cause  had  been  "  finally  sub- 
mitted" to  the  referee. 

There  is  nothing  in  the  amendment  indicating  an  intention  to 
give  it  a  retroactive  effect,  nor  that  it  shall  be  applicable  only 
in  future  cases ;  and  we  are  left  to  determine  the  question  by 
ascertaining  from  the  letter  of  the  statute  what  was  the  inten- 
tion of  the  law-makers. 

Prior  to  this  amendment  no  restriction  as  to  time  for  making 
a  report  was  placed  upon  a  referee.  He  could,  however,  be 
compelled  by  mandamus  to  proceed  and  decide. 

In  all  statutes  which  affect  or  change  a  remedy,  it  is  but  fail- 
to  presume  that  it  was  intended  to  exempt  pending  cases  and 
proceedings  from  their  operation,  unless  the  contrary  appears, 
especially  where  the  change  might  prejudice  or  injure  the  rights 
of  parties.  As  a  general  rule,  all  statutes  take  effect  from  the 
time  of  their  passage,  or  within  twenty  days  thereafter.  They 
can  have  no  force  or  efficiency  previous  to  that  time ;  and 
statutes  which  afford  or  affect  remedies  in  civil  actions  are 
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usually  designed  to  supply  defects  or  confer  new  rights.  It  is 
riot  uncommon  in  statutes  to  apply  them  in  terms  to,  or  to  ex- 
empt them  from,  pending  proceedings.  Instances  of  this  fre- 
quently occur  in  the  Code.  (See  sections  258  and  455  and  294, 
328  and  364,  as  amended  in  1863.)  ,  When  the  statute  is  silent, 
it  must  be  presumed  that  it  was  the  intention  to  limit  its  opera- 
tions to  the  period  of  time  when  it  took  effect,  and  to  fasten  its 
provisions  only  upon  such  proceedings  as  might  be  commenced 
thereafter.  Suppose,  in  the  case  before  us,  that  the  cause  had 
been  finally  submitted  to  the  referee  more  than  sixty  days  when 
the  amendment  of  1862  was  passed,  then,  upon  the  construction 
claimed  by  the  appellant's  counsel,  either  party  might  imme- 
diately, upon  the  act  taking  effect,  not  only  have  deprived  the 
referee  of  his  fees,  but  have  abandoned  the  reference,  and  pro- 
ceeded to  trial  as  if  no  reference  had  been  ordered. 

It  cannot  be  that  the  Legislature  intended  that  any  such  con- 
struction should  be  put  upon  the  statute.  And  the  omission  to 
apply  it,  in  terms,  to  pending  actions,  confirms  me  in  the  belief 
that  it  was  to  have  no  retroactive  effect. 

The  act  establishing  the  City  Court  of  Brooklyn  was  passed 
March,  1849,  but  did  not  go  into  effect  until  May  1,  1849. 
The  act  conferred  jurisdiction  upon  that  court  "in  the  actions 
enumerated  in  section  103  of  the  Code  of  Procedure."  The 
question  arose  whether  the  amendment  of  that  section  in  1849 
(the  amendment  taking  effect  May  1,  1849),  was  applicable,  and 
whether  the  city  court  could  exercise  the  enlarged  jurisdiction 
embraced  in  the  amendment ;  and  it  was  held  that  it  could  not. 
(Griswold  <z.  Atlantic  Dock  Co.,  21  Barb.,  225.)  The  court  say 
the  act  undoubtedly  referred  to  the  existing  Code,  inasmuch  as 
the  Legislature  could  not  have  anticipated  that  another  Code 
would  be  subsequently  passed,  which  should  go  into  operation 
on  the  same  day  with  the  act  organizing  the  court. 

In  Ely  a.  Ilolton  (15  N.  Y.,  595),  the  question  was  whether 
the  amendment  of  the  eleventh  section  of  the  Code,  which  took 
effect  May  6,  1857,  allowing  an  appeal  from  an  order  granting 
a  new  trial,  and,  also,  in  cases  arising  in  a  justice's  court,  was 
applicable  to  orders  and  judgments  entered  prior  thereto,  and 
the  court  held  it  was  not.  The  amendment  of  the  273d  section 
is  in  form  like  that  of  section  eleven,  namely,  that  it  be  amended 
"  so  as  to  read  as  follows,"  transcribing,  and  apparently  re- 
VOL.  XVIII.— 10 
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enacting  the  whole  section,  with  the  amendment  included. 
Judge  Denio,  in  the  case  just  referred  to,  says :  "  The  theory  of 
amendments  made  in  the  form  adopted  in  the  present  instance 
we  take  to  be  this :  the  portions  of  the  section  which  are  re- 
peated are  to  be  considered  as  having  been  the  law  from  the 
time  they  were  first  enacted,  and  the  new  provisions  are  to  be 
understood  as  enacted  at  the  time  the  amended  act  took  effect." 
And  the  court  limit  the  amendment  to  cases  arising  after  it 
took  effect.  The  case  of  The  People  a.  Camel,  6  ^  Y.  (2 
Seld.\  463,  is  referred  to  and  approved.  There  it  was  decided 
that  the  Act  of  March  22,  1852,  76,  ch.  82,  did  not  authorize 
a  writ  of  error  in  behalf  of  the  people  where  the  judgment 
sought  to  be  reviewed  was  rendered  before  the  act  was  passed. 
The  act  is  silent  as  to  its  application  to  past  or  future  judg- 
ments. 

The  late  Chancellor  says,  in  "Wood  a.  Oakley  (11  Paige,  400, 
403) :  "  Courts  will  apply  new  statutes  only  to  future  cases 
which  may  arise,  unless  there  is  something  in  the  nature  of  the 
new  provisions  adopted  by  the  Legislature,  or  in  the  language 
of  such  new  statutes,  which  show  that  they  were  intended  to 
have  a  retrospective  operation."  The  principle  of  the  cases  of 
Dash  a.Yan  Kleeck  (7  Johns,,  489),  Bates  a.  Stearns  (23  Wend., 
481),  and  Berley  a.  Rampacher  (5  Duer,  188),  is  in  point. 

The  case  was  submitted  to  the  referee  for  his  decision  before 
the  amendment  was  passed.  The  language  of  the  amendment 
is :  "  Within  sixty  days  from  the  time  the  action  shall  be"  (not 
shall  have  been)  "  finally  submitted."  It  contemplates  a  future 
submission — a  final  submission  to  the  referee  after  the  amend- 
ment was  passed  and  took  effect ;  and  it  would  be  imputing  a 
design 'on  the  part  of  the  Legislature  to  impair  and  injure  suit- 
ors in  seeking  their  remedies,  should  we  extend  the  operation 
of  the  statute,  so  as  to  cover  existing  submissions. 

I  am  therefore  of  opinion  there  was  no  irregularity  in  the 
referee's  making  his  report,  nor  in  the  entering  of  judgment 
upon  it. 

The  order  should  be  affirmed,  with  costs. 
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Supreme  Court,  First  District  ;   General  Term,  May,  1864>/ 


CRIMINAL  LAW.  —  CHALLENGK  OF  JUROK.  —  MISNOMER  IN  INDICT- 
MENT. —  CHARGE  TO  THE  JURY  IN  MURDER  CASE. 

The  Act  of  1858  (Laws  of  1858,  557,  ch.  832,  §  1),  which  allows  peremptory 
challenges  of  jurors,  on  the  part  of  the  People,  in  certain  criminal  cases,  is 
valid  . 

The  court  will  not  reverse  a  judgment  on  the  ground  that  the  exclusion  of  a 
juror  \)y  the  court  below  was  put  on  an  insufficient  ground,  if  it  can  be  seen 
from  the  case  that  the  juror  was  legally  incompetent,  and  ought  to  have  been 
excluded. 

What  evidence  is  proper,  in  a  case  of  homicide,  to  show  the  intent  of  the  pris- 
oner. 

The  proper  terms  of  a  charge  to  the  jury,  in  such  case,  considered. 

In  an  indictment  for  homicide,  where  the  deceased  went  and  was  called  by 
acquaintances  by  a  name  different  from  his  or  her  true  name,  the  true  nama 
may  be  stated  ;  and  if  the  true  name  be  proved  on  the  trial,  there  is  no 
variance,  although  it  also  appear  that  the  deceased  went  by  another  name. 

Writ  of  error. 

The  plaintiff  in  error,  Charles  H.  Walters,  was  indicted  in 
the  court  below,  in  December,  1863,  for  the  murder  of  Nancy 
Elizabeth  Vincent,  on  the  30th  day  of  November,  in  the  same 
year.  At  a  term  of  the  court,  held  on  the  9th  day  of  February, 
1864-,  the  plaintiff  in  error  was  brought  to  trial  upon  the  in- 
dictment, and  was  convicted  of  murder  in  the  first  degree,  and 
judgment  of  death  pronounced  upon  him,  to  be  executed  on 
the  15th  day  of  April,  1864.  Upon  that  judgment  the  present 
writ  of  error  was  brought. 

S.  IT.  Stuart,  for  the  plaintiff  in  error. 
A.  Oakey  Hall,  for  the  People. 

BY  THE  COURT.*  —  WELLES,  J.  —  Upon  the  trial,  in  the  conrt 

*  Present,  LEONARD,  P.  J.,  CLERKK,  and  WELLES,  JJ. 
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below,  a  number  of  questions  arose  upon  objections  by  the 
prisoner's  counsel,  and  the  rulings  and  decisions  of  the  court 
thereon.  Also,  upon  the  charge  of  the  court  to  the  jury,  and 
refusals  to  charge  as  requested  by  the  prisoner's  counsel. 

I  shall  proceed  to  consider  these  questions  in  the  order  in 
which  they  are  presented  by  the  case  and  bill  of  exceptions ; 
and 

First.  In  the  course  of  empaneling  the  petit  jury,  Benjamin 
Bennett  was  called  as  a  juror,  and  set  aside  on  a  peremptory 
challenge  by  the  District  Attorney,  to  which  the  counsel  for 
the  prisoner  objected.  It  is  now  insisted  that  the  Act  of  the 
Legislature  allowing  peremptory  challenges  on  the  part  of  the 
people  is  unconstitutional  and  void.  (Laws  of  1858,  ch.  332, 
§  1,  557).  That  statute  provides  that  on  any  trial  for  any 
offence  punishable  by  death,  or  by  imprisonment  in  the  State 
prison  for  the  term  of  ten  years,  or  for  a  longer  term,  the  peo- 
ple shall  be  entitled  peremptorily  to  challenge  five  of  the  per- 
sons drawn  as  jurors  for  such  trial,  and  no  more.  The  challenge 
under  consideration  was  the  only  peremptory  one  interposed  by 
the  prosecuting  counsel.  The  enactment  seems  to  be  within 
the  plain  and  obvious  scope  of  legislative  power,  and  is  not  in 
conflict  with  any  provision  of  the  Constitution.  We  think  the 
objection  was  not  \vell  founded. 

Second.  .Robert  C.  Thompson  was  drawn  as  a  juror,  and 
was  challenged  by  the  defendant's  counsel  for  principal  cause. 
No  fact  appears  to  have  been  stated  when  the  challenge  was 
interposed,  as  the  cause  for  which  it  was  made.  The  juror  was 
then  duly  sworn,  as  the  case  states,  but  it  does  not  state  what 
was  the  form  or  substance  of  the  oath  administered  to  him, 
when  the  following  examination  of  the  juror  and  proceeding 
upon  the  challenge  took  place : 

Question  by  the  prisoner's  counsel :  What  is  your  business, 
and  how  long  have  you  resided  in  the  city  I 

A.  An  engineer.  I  have  lived  in  the  city  twenty-seven 
years. 

Q.  Do  you  recollect  to  have  read  or  heard  anything  about 
this  case  ? 

A .  I  do  not.     I  know  nothing  of  the  prisoner  or  the  case. 

The  prisoner's  counsel  then  said :  "  We  are  content  with  the 
juror,  and  withdraw  the  challenge." 
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Question  by  the  District  Attorney :  You  have  no  conscien- 
tious scruples,  have  you  ? 

A.  Yes,  I  have,  sir;  I  have  conscientious  scruples. 

Question  by  the  prisoner's  counsel :  If  you  were  sworn  to 
render  a  verdict  according  to  the  evidence,  you  would  respect 
your  oath,  and  so  do,  would  you  not? 

A.  I  would,  sir ;  but  I  should  not  feel  willing  to  be  sworn  in 
the  case. 

By  the  Court:  The  juror  objects  to  being  sworn.  I  will  ex- 
clude him. 

The  prisoner's  counsel  objected,  which  the  court  noted. 

The  question  in  regard  to  the  exclusion  of  this  juror  may  be 
summed  up  in  few  words.  The  challenge  by  the  prisoner's 
counsel  had  been  withdrawn,  when  the  counsel  for  the  people 
proved  by  the  juror  that  he  had  conscientious  scruples.  These 
scruples  evidently  related  to  the  propriety  of  the  death-penalty 
in  any  case.  It  was  not  so  specified  in  the  question  to  the 
juror  nor  in  his  answer,  but  it  was  obviously  so  understood  by 
him,  as  the  question  put  to  one  of  the  persons  called  as  a  juror, 
and  examined  just  before;  contained  the  specification,  and  this 
juror  must  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  have  been  present  and  heard  it.  It  is  true  he  testified 
that  he  would  respect  his  oath,  and  render  his  verdict  accord- 
ing to  the  evidence,  but  added,  he  should  not  feel  willing  to  be 
sworn  in  the  case.  He  was  set  aside  by  the  court,  who  speci- 
fied no  other  ground  or  reason  for  the  exclusion  than  the  feeling 
of  unwillingness  of  the  juror  to  be  sworn  in  the  case.  If,  how- 
ever, we  can  see  that  it  was  the  duty  of  the  court  to  exclude 
him  as  legally  incompetent,  we  should  not  reverse  the  judg- 
ment for  the  reason  that  the  exclusion  was  put  upon  an  insuf- 
ficient ground,  assuming  that  such  was  the  fact.  A  man  who 
honestly  believes  that  Government  has  not  the  right  to  take  life 
as  a  penalty  for  crime  in  any  case,  which  is  confessedly  the 
foundation  for  such  scruples  of  conscience  felt  by  persons  called 
as  jurors  in  capital  cases,  is  clearly  not  a  competent  juror  for 
the  trial  of  an  indictment  where  a  conviction  involves  the  death- 
penalty.  However  faithfully  he  may  intend  to  render  a  ver- 
dict in  strict  accordance  with  the  evidence,  and  no  matter  how 
firmly  he  may  believe  he  will  be  able  to  do  so,  such  is  the 
character  of  the  human  mind,  soself^deceiving  in  its  operations 
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and  their  results,  that  an  unbiased  verdict  could  scarcely  be 
expected  from  a  juror  thus  affected.  The  more  sincere  and 
honest  his  scruples,  the  greater  the  danger  of  their  going  with 
him  into  the  jury-box  and  contaminating  his  verdict.  The  firm, 
independent,  and  impartial  administration  of  public  justice,  is 
too  important  to  be  left  exposed  to  such  improper  influences, 
and  such  uncertain  consequences. 

We  think  the  juror  was  properly  excluded. 

Several  other  questions  arose  upon  objections  by  the  prison- 
er's counsel  in  the  course  of  impaneling  the  jury.  They  are 
all,  however,  disposed  of  by  the  views  already  stated,  in  con- 
sidering the  objection  to  the  ruling  of  the  court  in  excluding 
Thompson  as  a  juror. 

Third.  It  was  .proved  on  the  part  of  the  people  that  on  a 
certain  Monday  morning  the  deceased  was  in  bed  with  another 
woman  at  a  house  of  ill-fame  in  Centre  street,  in  the  city  of 
New  York,  when  the  prisoner  broke  open  the  door  of  the  room 
where  they  were,  entered  the  room,  seized  the  deceased,  dragged 
her  out  of  the  bed,  threw  her  upon  the  floor,  took  hold  of  her 
head,  "  made  her  head  go  up  and  down  a  great  many  times," 
as  one  of  the  witnesses  expressed  it,  and  stabbed  her  with  a 
knife  a  great  many  times  in  her  shoulders,  back,  neck,  stomach, 
legs,  and  in  various  other  parts  of  her  body  ;  that  he  was  then 
forced  to  leave  her,  and  went  into  the  street.  This,  as  it  ap- 
peared by  the  evidence,  was  on  the  30th  day  of  November, 
ISfiS.  She  was  soon  after,  and  on  the  same  day,  taken  by  the 
police  officers  to  the  city  hospital,  where  she  lingered  until  the 
7th  day  of  December,  1863,  when  she  died  of  the  wounds  thus 
inflicted  by  the  prisoner. 

The  counsel  for  the  people  then  proposed  to  prove  by  a  wit- 
ness on  the  stand  an  occurrence  between  the  prisoner  and  the 
deceased  on  the  Sunday  night  previous  to  the  murder,  for  the 
purpose  of  showing  the  intent  of  the  prisoner.  To  this  the 
counsel  for  the  prisoner  objected,  and  the  objection  was  over- 
ruled by  the  court.  The  witness  then  stated  substantially  as 
follows :  That  the  prisoner,  on  the  night  before  the  morning  of 
the  homicide,  at  the  house  where  the  homicide  occurred,  wanted 
the  deceased  to  go  out  with  him  away  from  the  house,  and  she 
would  not  go.  That  he  then  struck  her  and  bit  her  hand,  and 
yet  she  would  not  go.  He  then  went  out  and  brought  in  an 


NEW  YORK.  151 


The  People  a.  Walters. 


officer,  and  said  she  had  stolen  his  watch.  That  the  officer  took 
both  to  the  station-house,  where  they  were  locked  up  all  night, 
and  both  were  let  out  on  Monday  morning.  That  the  deceased 
came  back  to  the  house  and  went  to  bed.  Some  time  after  the 
prisoner  followed  her  to  the  house  and  committed  the  outrages 
above  described.  This  evidence  was  entirely  proper,  for  the 
purpose  of  showing  deliberation  and  malice  on  the  part  of  the 
prisoner,  and  was  properly  received  by  the  court. 

Fourth.  One  of  the  prisoner's  grounds  of  defence  was  an 
alleged  variance  between  the  indictment  and  the  evidence,  in 
respect  to  the  name  of  the  deceased,  the  indictment  charging 
it  to  be  Nancy  Elizabeth  Yincent,  and  the  evidence  showing 
that  she  went  by  the  name  of  Lizzie  "Walters.  The  prisoner's 
counsel  proved,  and  offered  to  read  in  evidence,  a  number  of 
letters  addressed  to  the  prisoner  under  various  dates,  and  signed, 
some  of  them  Lizzie  W alters,  and  others  Elizabeth  Walters,  and 
proved  to  have  been  written  for  and  at  the  request  of  the  de- 
ceased. The  reading  of  these  letters  was  objected  to  by  the 
counsel  for  the  people,  and  the  objection  was  sustained  by  the 
court.  This  decision  of  the  court  is  now  urged  as  a  ground  for 
reversing  the  judgment.  Copies  of  the  letters  are  annexed  to 
the  bill  of  exceptions,  and  upon  inspection  their  contents  are 
found  to  be  entirely  immaterial  to  the  question  of  variance,  or, 
indeed,  to  any  other  question  involved  in  the  trial,  except  only 
the  signatures,  which  showed  that  at  the  dates  of  the  letters  she 
called  her  name  Walters.  That  she  called  her  name  and  went  by 
that  name  among  her  associates  at  the  house  of  prostitution  re- 
ferred to,  was  proved  by  all  the  witnesses  introduced  on  the 
part  of  the  people  called  to  prove  the  homicide  and  its  perpe- 
trator, and  was  not  questioned  by  the  public  prosecutor.  None 
of  these  witnesses  professed  to  know  what  her  real  name  was. 
Some  of  these  letters,  in  their  commencements  and  conclusions, 
seemed  to  indicate  that  the  deceased  was  the  wife  of  the  pris- 
oner; for  example,  they  commenced,  "My  dear  husband,"  and 
concluded,  "  Your  loving  wife,"  &c.,  and  it  was  for  the  purpose 
of  proving  that  she  was  in  fact  his  wife,  and,  therefore,  her 
name  must  have  been  Walters,  and  not  Vincent,  that  the  letters 
were  offered  in  evidence.  On  objection  by  the  counsel  for  the 
people,  the  letters  were  excluded.  I  entertain  no  doubt  of  the 
correctness  of  this  decision.  A  marriage  in  fact  cannot  be  thus 
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proved,  and,  so  far  as  common  reputation  was  concerned,  the 
prisoner  had  the  benefit  of  all  the  evidence  which  he  could 
produce.  There  was  no  evidence  of  cohabitation  between  the 
parties,  in  such  a  sense  as,  with  the  evidence  of  common  repu- 
tation in  some  cases,  raises  the  presumption  of  marriage.  The 
prosecution  had  proved  that  when  the  prisoner  and  the  de- 
ceased were  at  the  station-house  together,  the  evening  before 
the  commission  of  the  homicide,  the  deceased  stated  in  the 
presence  of  the  prisoner,  in  answer  to  questions  put  to  her 
by  the  officer  who  was  investigating  the  prisoner's  charge 
against  her  for  stealing  his  watch,  that  she  was  not  his  wife, 
and  that  her  name  was  Nancy  Yincent.  It  elsewhere  ap- 
peared that  she  called  her  name  Nancy  E.  Yincent,  and  that 
she  sometimes  went  by  the  name  of  Elizabeth.  When  she 
denied  in  presence  of  the  prisoner  that  she  was  his  wife,  and 
stated  her  name  to  be  Nancy  Yincent,  he  made  no  objection  to 
her  statements.  The  rule,  as  I  understand  it,  in  a  case  like  the 
present,  is,  that  where  the  deceased  went  and  was  called  among 
acquaintances  by  a  name  different  from  his  or  her  true 
name,  the  district-attorney  may  state  the  true  name  in  the  in- 
dictment, and  if  the  true  name  is  proved  on  the  trial,  there  is 
no  variance,  although  it  also  appears  that  the  deceased  went  by 
another  name.  So,  also,  if  the  name  charged  in  the  indictment 
is  not  the  true  name,  yet  if  it  is  proved  that  the  deceased  went 
and  was  called  among  his  or  her  acquaintances  by  the  name 
charged,  it  is  sufficient,  and  there  is  no  variance.  Here  the 
deceased  declared,  the  evening  before  the  murder,  that  her 
name  was  Yincent,  and  that  she  was  not  the  wife  of  the  pris- 
oner. The  prisoner  was  present  and  made  no  objection.  He 
was  at  the  same  time  charging  her  with  stealing  his  watch, 
which  was  impossible  if  she  was  his  wife.  This  was  quite  suf- 
ficient to  go  to  the  jury,  and  for  them  to  find  that  her  true 
name  was  Nancy  E.  Yincent. 

Fifth.  There  was  an  attempt  made  on  behalf  of  the  pris- 
oner to  prove  that  at  the  time  he  committed  the  homicide  he 
was  laboring  under  a  state  of  mental  derangement,  but  the 
testimony  did  not  approximate  to  even  prima  facia  evidence 
of  the  fact.  Such  as  it  was,  it  was  fairly  submitted  by  the 
court  to  the  jury,  as  was  also  the  question  of  the  variance  be- 
fore considered. 
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Sixth.  After  the  evidence  was  closed,  and  the  case  summed 
up  to  the  jury  by  the  counsel  for  the  prisoner  and  the  district- 
attorney  respectively,  the  prisoner's  counsel  requested  the 
court  to  charge  three  several  propositions  of  law  to  the  jury,  as 
follows : 

1st.  Premeditated  malice  cannot  be  inferred  from  the  manner 
of  the  killing,  nor  the  means  employed,  however  cruel  the 
one  or  dangerous  the  other. 

2d.  That  in  a  case  like  the  present,  where  the  defence 
consists  in  the  insanity  of  the  prisoner,  it  becomes  incumbent 
upon  the  prosecution  to  prove  him  sane. 

3d.  That  if  Nancy  E.  Vincent  was  not  the  name  of  the 
deceased,  and  she  was  known  by  and  among  her  acquaintances, 
and  in  the  community  in  which  she  lived,  and  Elizabeth  Wal- 
ters was  the  name  by  which  she  was  so  known,  the  jury  must 
acquit. 

The  court  refused  to  charge  as  requested,  except  so  far  as 
the  propositions  were  embraced  in  the  charge  he  was  about  to 
make. 

The  court  then  charged  the  jury  upon  the  various  questions 
arising  upon  the  evidence,  in  the  course  of  which  he  said  to 
them  :  "You  must  be  satisfied  that  the  prisoner  committed  the 
murder,  and  intended  at  the  time  to  take  the  life  of  the  de- 
ceased. The  intent  must  be  completely  made  out,  otherwise 
you  cannot  convict  of  murder.  The  law  presumes  malice  from 
the  mere  act  of  killing,  because  the  natural  and  probable  con- 
sequences of  any  deliberate  act  is  presumed  to  have  been  in- 
tended by  the  author.  If  the  prisoner  went  to  the  house  with 
the  intent  to  kill  the  deceased,  or  if  he  went  there  without  in- 
tending to  kill  her,  but  at  the  time  he  got  hold  of  her  and 
pulled  her  out  of  bed,  a  minute  before  the  blow  was  struck,  he 
conceived  the  intent  to  take  her  life,  then  he  is  guilty  of  murder. 
But  if  you  are  of  the  opinion,  from  all  the  evidence,  that  ho 
did  not  intend  to  take  life,  but  that  the  blow  was  struck  in  the 
heat  of  passion,  then  you  can  convict  of  manslaughter  in  one  of 
the  degrees.  You  must  look,  gentlemen,  at  the  evidence,  in 
order  to  gather  the  intent,  or  what  is  termed  the  malice  of  the 
act," 

I  am  prepared  to  indorse  the  law  as  thus  stated  by  the  court. 
It  substantially  answers  the  counsel's  first  request  to  charge. 
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The  jury  were  to  judge  from  all  the  evidence,  and  the  circum- 
stances attending  the  homicide,  whether  the  prisoner  intended 
to  take  the  life  of  the  deceased,  and,  in  looking  at  those  circum- 
stances, it  was  proper  for  them  to  take  into  view  the  manner  of 
the  killing  and  the  means  employed  ;  and  from  them  all,  taken 
together,  they  would  determine  the  question  of  the  malice  afore- 
thought. 

Upon  the  other  two  propositions  I  think  the  charge  was  cor- 
rect. As  to  that  one  which  relates  to  the  defence  of  insanity, 
the  only  evidence  on  the  subject  was  Dr.  Ranney's  letter  to  the 
district-attorney,  read  in  evidence  to  the  jury  by  consent,  which 
is  an  utter  failure  to  prove  the  prisoner  insane.  Indeed,  it 
proves  directly  the  contrary.  The  whole  matter  was  submitted 
to  the  jury  with  great  fairness,  and  quite  as  favorably  to  the 
prisoner  as  he  had  a  right  to  require. 

On  the  subject  of  the  misnomer,  which  I  have  already  con- 
sidered, the  charge,  I  think,  is  unexceptionable.  It  covered  the 
whole  ground  of  the  request,  and  the  whole  question  was  fairly 
submitted  to  the  jury. 

It  seems  to  me  the  prisoner  has  had  a  fair  trial  upon  the  mer- 
its, and  that,  in  the  course  of  it,  no  rule  of  law  has  been  violated. 
The  evidence  of  his  guilt  is  clear  and  convincing. 

I  think  the  judgment  of  the  court  below  should  be  affirmed. 


KEELER  a.  CLARK. 

Supreme  Court,  Sixth  District ;  Special  Term,  August,  1864. 

EXECUTION  AGAINST  THE  PERSON. — ACTION  ARISING  ON  CON- 
TRACT.— CAUSE  BROUGHT  FROM  JUSTICE'S  COURT,  BY  APPEAL, 
TO  THE  SUPREME  COURT. 

An  action  to  recover  damages  from  the  defendant  for  negligently  injuring  prop- 
erty of  the  plaintiff  in  his  possession,  is  to  be  regarded  as  an  action  for  mis- 
feasance or  malfeasance,  and  not  an  action  for  hreach  of  contract,  though  the 
property  were  in  possession  of  the  defendant  hy  virtue  of  a  hailmeiit  ;  and 
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an  execution  against  the  person  may  be  issued  upon  a  judgment  in  such 
action. 

The  remedies  by  execution  for  enforcing  a  judgment  recovered  in  the  Supreme 
Court  upon  an  appeal  from  a  justice's  court,  are  the  same  as  if  the  action  had 
been  brought  in  the  Supreme  Court. 

Motion  by  the  plaintiff  to  set  aside  an  execution  on  which 
he  has  been  arrested,  and  by  virtue  of  which  he  is  in  the  custody 
of  the  sheriff  of  Broome  county. 

The  plaintiff,  "William  IT.  Keeler,  brought  an  action  before 
a  justice  of  the  peace  of  Broome  county  (commencing  it  by 
summons),  in  1861,  against  the  defendant,  Daniel  Clark,  in 
which  he  complained  as  follows:  "The  plaintiff  complains 
against  the  said  defendant  as  follows:  that  in  or  about  the  year 
1857,  the  defendant  had  in  his  possession  and  use  a  yoke  of 
oxen  belonging  to  and  owned  by  plaintiff;  and  that  while  using 
and  working  said  oxen,  defendant  carelessly  and  negligently 
rolled  a  stump  upon  said  oxen  and  broke  the  leg  of  one  of 
them,  and  afterwards  killed  the  same,  by  reason  whereof  plain- 
tiff sustained  damage  to  the  amount  of  one  hundred  dollars; 
therefore  plaintiff  demands  judgment  against  the  defendant  for 
one  hundred  dollars,  and  the  costs  of  this  action." 

The  defendant  answered  the  complaint  by  denying  the  several 
allegations  in  it. 

The  action  was  tried  before  the  justice  without  a  jury ;  and 
he  rendered  a  judgment  in  favor  of  the  plaintiff  for  $56  damages, 
besides  costs. 

The  defendant  appealed  from  the  judgment  to  the  Broomo 
county  court,  where  the  judgment  was  affirmed. 

He  then  appealed  to  this  court,  where  the  judgment  of  the 
county  court  and  that  of  the  justice  were  reversed,  and  judg- 
ment was  rendered  against  the  plaintiff  for  costs. 

After  the  return  of  an  execution  against  the  plaintiff's  prop- 
erty unsatisfied  on  the  said  judgment  of  this  court  for  costs, 
the  execution  in  question  was  issued  on  the  same  judgment 
against  his  person,  by  virtue  of  which  the  sheriff  of  Broome 
county  arrested  him  and  has  him  in  custody;  and  this  execu- 
tion the  plaintiff  now  moves  to  set  aside. 

Lewis  Seymour,  for  motion. 

T.  D.  Wright  and  I>.  S.  Curran,  opposed. 
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BALCOM,  J. — The  manner  in  which  actions  are  to  be  com- 
menced before  justices  of  the  peace,  except  those  to  recover 
the  possession  of  personal  property,  is  not  prescribed  by  the 
Code.  (See  Code,  §§  52-68.) 

Actions  in  justice's  courts,  except  those  above  mentioned, 
are  now  commenced,  as  heretofore,  by  the  voluntary  appear- 
ance and  agreement  of  the  parties,  or  by  summons,  warrant,  or 
attachment,  as  provided  by  the  Revised  Statutes,  the  act  of 
1831,  to  abolish  imprisonment  for  debt,  arid  the  statutes  amend- 
ing the  same.  (See  3  Rev.  Stat.,  5  ed.,  428-433  ;  11.,  462-465  ; 
Laws  of  1831,  396,  cli.  300;  1  Cow.  Treatise,  2  ed.,  451- 
493.) 

Title  seven  of  the  second  part  of  the  Code  concerning  pro- 
visional remedies  in  civil  actions  does  not  relate  to  actions  in 
courts  held  by  justices  of  the  peace.  (Code,  §  8.)  A  defend- 
ant cannot  be  arrested  under  that  title,  or  under  any  other  pro- 
vision of  the  Code,  in  an  action  commenced  before  a  justice  of 
the  peace.  He  can  only  be  arrested  in  such  an  action  when  it 
is  commenced  by  warrant  issued  by  the  justice  in  the  manner 
prescribed  by  statute  irrespective  of  the  Code. 

But  parties  to  actions  brought  before  justices  of  the  peace, 
though  commenced  by  summons,  for  torts  or  wrongs,  and  for 
some  other  causes  of  action,  are  liable  to  arrest  and  imprison- 
ment by  virtue  of  executions  issued  on  judgments  rendered  in 
such  actions.  (See  Statutes,  cited  supra;  2  Cow.  Tr.,  2  ed., 
1034-1047  ;  Laws  of  1840,  120  ;  9  Wend.,  430  ;  13  lb.,  68.) 

The  plaintiff's  counsel  contends  that  the  complaint  shows 
that  this  action  was  founded  on  contract,  and  that  it  was  not 
purely  ex  delicto ;  and  he  therefore  insists  that  the  plaintiff's 
imprisonment  by  virtue  of  any  execution  issued  on  the  judg- 
ment in  it,  is  forbidden  by  the  first  section  of  the  act  to  abolish 
imprisonment  for  debt.  (Laws  of  1831,  396,  ch.  300.)  He 
relies  principally  upon  the  decisions  in  Masters  a.  Stratton  (7 
Hill,  101),  and  Wilbur  a.  Brown  (3  Den.,  356),  to  sustain  his 
position.  But  those  decisions  do  not  aid  him.  Those  ac- 
tions were  for  non-feasance,  mere  omissions  of  duty  imposed  by 
contracts ;  and  they  could  not  be  sustained  without  proving 
such  contracts ;  and  of  course  were  founded  on  contracts,  and 
were  brought  for  the  recovery  of  damages  for  the  non-perform- 
ance thereof  by  the  defendants. 
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This  action  was  brought  for  mis-feasance  or  mal-feasancey  for 
negligently  doing  positive  acts,  and  was  maintainable,  if  at  all, 
for  tort  simply,  without  reference  to  any  contract  made  between 
the  parties.  The  plaintiff  could  have  recovered  a  valid  judg- 
ment if  the  proof  of  negligence  on  the  part  of  the  defendant 
had  been  sufficient,  without  showing  that  the  defendant  was 
using  the  oxen  pursuant  to  a  contract  at  the  time  they  were 
injured.  lie  was  not  bound  to  prove,  to  sustain  his  complaint, 
that  he  gave  the  defendant  permission  to  use  the  oxen.  His 
case  would  have  been  established  if  he  had  showed  himself  free 
from  negligence,  and  that  the  oxen  were  injured  by  the  negli- 
gent acts  of  the  defendant.  It  would  therefore  be  erroneous  to 
hold  that  the  action  was  founded  on  contract,  or  that  it  was 
brought  for  the  recovery  of  damages  for  the  non-performance 
of  a  contract. 

But  if  the  plaintiff  had  been  obliged  to  prove,  to  sustain  the 
complaint,  that  the  defendant  used  the  oxen  by  virtue  of  an 
agreement  between  the  parties,  still  the  action  would  have 
been  ex  delicto, — i.  e.,  for  positive  wrong  on  the  part  of  the  de- 
fendant in  carelessly  and  negligently  rolling  a  stump  upon  them, 
and  breaking  the  leg  of  one  of  them. 

The  Court  for  the  Correction  of  Errors  held  in  McDuffie  a. 
Beddoe  (7  Hill.,  578),  that  an  action  may  be  ex  delicto,  or  for 
tort,  though  a  contract  be  alleged  by  way  of  inducement ;  and 
I  held  the  same  way,  without  having  my  attention  called  to 
that  case,  in  Eidder  a.  Whitlock.  (12  How.  Pr.,  208.) 

It  seems  to  me  to  be  very  clear  that  this  action  was  one  for 
injuring  the  plaintiff's  oxen,  and  not  one  for  a  breach  of  a  con- 
tract for  their  use  ;  and  that  if  the  action  had  been  commenced 
in  this  court,  the  defendant  could  have  been  arrested  and  held 
to  bail  under  section  179  of  the  Code,  and  also  imprisoned  by 
virtue  of  an  execution  against  his  person,  issued  upon  a  judg- 
ment against  him  in  the  action  by  virtue  of  section  288  of  the 
Code. 

The  complaint  contains  a  statement  of  facts  showing  one  of 
the  causes  of  arrest  (to  wit,  an  injury  to  the  plaintiff's  oxen  by 
the  negligent  acts  of  the  defendant),  required  by  the  above- 
mentioned  section  179  of  the  Code;  and  the  judgment  of  this 
court  in  the  action  must  be  enforced  by  execution  according  to 
the  Code.  (§  283.) 
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The  defendant  could  have  been  imprisoned  by  execution, 
issued  on  the  judgment  of  the  justice,  if  he  had  not  appealed 
therefrom ;  and  the  plaintiff  could  have  been  imprisoned  by 
execution,  issued  by  the  justice,  if  the  justice  had  rendered 
judgment  against  him  instead  of  in  his  favor,  and  no  appeal  had 
been  taken  therefrom. 

I  am  of  the  opinion  that  the  remedies  by  execution  for  en- 
forcing the  judgment  rendered  by  this  court,  in  the  action,  are 
the  same  they  would  be  if  the  action  had  been  commenced  in 
this  court;  and  that  the  execution  against  the  person  of  the 
plaintiff,  on  the  judgment  rendered  against  him  by  this  court 
for  costs,  was  regularly  issued  ;  and  that  the  motion  to  set  it 
aside  should  be  denied,  with  $10  costs. 

Order  accordingly. 


BARNAMAN  a.  WILLIAMS. 

Supreme  Court,  Eighth  District;  Special  Term,  July,  1864-. 
ATTACHMENT  IN  JUSTICE'S  COURT. — DEFECTIVE  RETURN. 

Where,  in  an  action  commenced  by  attachment  before  a  justice  of  the  peace,  the 
attachment  is  not  personally  served,  and  the  return  states  that  a  copy  was  left 
with  the  wife  of  one  of  the  defendants  at  a  place  named,  as  the  defendants 
could  notice  found  in  the  county  ;  but  the  return  does  not  state  that  she  had 
possession  of  the  property  attached,  nor  that  any  inventory  or  statement  of  it 
was  left  with  the  attachment,  the  justice  does  not  acquire  jurisdiction  by  such 
service  ;  and  if  there  be  no  appearance  or  waiver  of  the  defect,  the  proceedings 
afford  no  protection  to  the  plaintiff  in  the  attachment  in  selling  upon  an  ex- 
ecution subsequently  issued,  the  property  so  attached. 

Motion  for  new  trial  on  a  case. 

The  facts  sufficiently  appear  in  the  opinion. 

Geo.  W.  Cothran,  for  the  plaintiff. 
L,  L.  Lewis,  for  the  defendant. 
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DANIELS,  J. — This  action  was  brought  to  recover  the  value 
of  certain  personal  property  claimed  to  be  owned  by  the  plain- 
tiff, and  wrongfully  converted  by  the  defendant.  A  verdict 
was  recovered  by  the  defendant,  which  the  plaintiff  now  moves 
to  set  aside,  and  for  a  new  trial. 

The  only  questions  arising  upon  the  application  depend 
upon  the  validity  of  proceedings  taken  in  an  attachment  suit 
instituted  by  the  defendant  against  the  plaintiff,  and  another 
before  a  justice  of  the  peace  in  Niagara  county,  of  which  coun- 
ty the  defendants  in  that  suit  were  non-residents.  The  attach- 
ment was  issued  on  the  second,  returnable  on  the  fifth  of  June, 
1862,  'and  in  his  return  upon  it,  the  constable  wholly  omits 
to  state  the  time  when  the  seizure  of  the  property  was  made 
under  it.  The  attachment  was  not  served  personally  on  either 
of  the  persons  named  in  it  as  defendants.  But  the  return  states 
that  a  copy  of  it  was  left  with  "  Barnaman's  wife  at  Martins- 
ville,  as  the  defendants  cannot  be  found  in  this  county."  There 
is  no  statement  whatever  contained  in  the  return  from  which  it 
can  be  even  inferred  that  she  was  the  person  having  possession 
of  the  property  attached  when  the  seizure  of  it  was  made,  or 
that  any  inventory  or  statement  of  the  property  attached  wa8 
left  with  the  copy  of  the  attachment. 

Before  the  justice  was  authorized  to  proceed  with  the  action, 
it  was  necessary  that  he  should  have  the  officer's  return  to  the 
attachment,  showing  a  service  of  it  in  the  manner  provided  for 
by  the  statute.  And  as  the  defendants  had  no  personal  notice 
of  the  suit  by  the  service  of  the  process  upon  them,  it  waa 
vitally  important  that  that  the  different  steps  prescribed  should 
be  accurately  followed;  for  it  was  the  only  manner  in  which 
the  justice  could  acquire  jurisdiction.  The  return  of  the  officer 
is  the  evidence  to  be  furnished  to  the  justice  that  the  statute 
has  been  complied  with.  (3  Rev.  Slat.,  5  ed.,  432,  §  33.) 

In  cases  where  the  process  is  not  personally  served,  the  pro- 
vision is  an  important  one,  which  requires  that  a  copy  of  the 
attachment,  with  an  inventory  of  the  property  seized,  should  be 
left  with  the  person  in  whose  possession  the  goods  and  chattels 
shall  be  found.  (3  Rev.  Stat.,  5  ed.,  431,  §  28.)  For  the  in- 
ference is  a  natural  one  that  the  owner  will  leave  his  property 
in  the  hands  of  one  who  is  charged  with  the  duty  of  protecting 
his  interest  in  it.  (The  Mary,  9  Cranch,  144 ;  3  Curtii  De- 
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cisions  U.  S.  Ct.,  296.)  Leaving  a  copy  of  the  attachment  with 
Barnaman's  wife,  without  an  inventory  or  any  statement  that 
the  property  had  been  seized  under  it,  would  be  no  notice  to 
her,  or  any  one  else,  that  this  property  was  to  be  affected  by 
the  proceedings,  or  that  any  steps  were  necessary  for  the  pro- 
tection of  the  owner's  interest  in  it,  even  if  it  were  actually  in 
her  possession. 

On  these  defects,  without  noticing  others  in  the  proceedings, 
they  must  be  held  to  be  so  fatally  defective,  as  not  to  afford 
any  protection  to  the  defendant  (in  this  action)  in  the  sale  he 
afterwards  made  of  the  property  under  an  execution  upon  the 
judgment  recovered  in  that  suit.  There  was  no  appearance 
or  waiver  of  any  kind  of  these  omissions  to  conform  to  the 
statute. 

The  rule  is  well  settled,  that  where  a  statute  prescribes  a 
new  mode  of  proceeding,  either  unknown  to  the  common  law, 
or  contrary  thereto,  the  statute,  so  far  at  least  as  those  parts  of 
it  essential  to  jurisdiction  are  concerned,  must  be  not  only 
pursued,  but  shown  to  have  been  strictly  pursued,  or  the  pro- 
ceeding will  be  held  a  nullity.  The  same  rule  applies  to  courts 
of  limited  and  special  jurisdiction,  as  justice's  courts.  Noth- 
ing is  presumed  in  their  favor,  so  far  as  it  respects  jurisdiction. 
And  the  party  seeking  to  avail  himself  of  their  judgments  must 
show  that  they  had  jurisdiction,  affirmatively.  Mills  «.  Martin 
(19  Johns.,  7;  33  Cowen's  Tr.,  2  ed.,  405),  where  the  same 
principle  is  affirmed  in  these  words:  "A  justice  is  limited  by 
statute  to  a  certain  course  of  proceedings,  and  unless  those  pro- 
ceedings are  adhered  to,  or  waived  by  the  party  who  has  a 
right  to  insist  on  them,  the  judgment  is  irregular  and  void." 
(lb.,  400,  403  ;  Cow.  &  Hills'  Notes  to  Phil  Ev.,  Pt.  1,  468 ; 
Pt.  2,  206.) 

The  proceedings  relied  upon  by  the  defence  cannot  be  sus- 
tained without  disregarding  the  principles  so  fully  declared  and 
sustained  in  these  authorities. 

The  verdict  rendered  in  favor  of  the  defendant  must  there- 
fore be  set  aside,  and  a  new  trial  granted,  with  costs  to  abide 
the  event  of  the  action. 
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N.  Y.  Superior  Court ;  Special  Term,  October,  1863. 
Again,  General  Term,  February,  1864. 

SECURITY  ON  APPEAL. — STAY  OF  PROCEEDINGS. — REFEREE'S  RE- 
PORT.— JUDGMENT  AGAINST  ONE  OF  SEVERAL  DEFENDANTS. 

Upon  an  appeal  from  the  special  term  to  the  general  term,  no  security  is  required 
unless  a  stay  of  proceedings  is  sought.* 

If  a  stay  of  proceedings  is  sought,  the  undertaking  which  is  required  for  that  pur- 
pose must  be  served  at  the  same  time  with  the  notice  of  appeal. 

Where  the  undertaking  is  not  served  till  afterwards,  and  no  excuse  for  the  defect 
is  shown,  the  court  will  refuse  to  stay  proceedings. 


Where  a  referee  made  two  reports,  one  general,  merely  finding  a  certain  sum  to 
be  due,  and  the  other  special,  containing  findings  of  fact  and  conclusions  of 
law,  and  an  award  of  the  same  sum  as  due  ; — Held,  that  on  appeal  from  the 
judgment,  the  general  report  should  be  disregarded  as  defective  and  super- 
flous. 

Although,  under  the  Code,  a  plaintiff  may  recover  against  one  of  several  defend- 
ants in  an  action  upon  a  several  contract,  notwithstanding  that  he  has  in  his 
complaint  alleged  it  to  be  a  joint  contract,  ho  cannot  deprive  a  defendant 
served  with  process  in  the  action  of  the  right  of  having  his  co- con  tractors 
joined  with  him,  in  order  to  have  judgment  entered  against  them  all,  to  be 
enforced  against  their  joint  property  under  section  ISO  of  the  Code,  whether 
they  arc  served  with  process  or  not.  Especially  this  cannot  be  effected  bj 
first  adding  them  as  parties  to  the  record,  to  prevent  an  answer  in  abatement, 
and  then  dropping  their  names  from  the  judgment,  without  leave  of  court  or 
notice  to  the  defendant  served. 

This  action  was  brought  by  William  W.  Niles  against  Lud- 
low  A.  Battcrshall,  and  several  other  defendants.  The  nature 
of  the  case  sufficiently  appears  in  the  opinion.  The  plaintiff 
having  recovered  judgment  upon  the  report  of  a  referee,  de- 
fendant Battershall  appealed. 

I.   October,  1863. — Motion  to  stay  proceedings. 

The  defendant  served  notice  of  appeal  in  due  season,  but 


*  See  also  Davis  a.  Duffie,  8  Bosw.,  G91  ;  Kitching  a.  Diehl,  40  Barb.,  433. 
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gave  no  undertaking  for  costs,  &c.,  for  want  of  which  the 
plaintiff  refused  to  receive  the  notice.  The  defendant  subse- 
quently filed  security  and  served  a  copy,  which  the  plaintiff 
refused  to  receive  because  too  late.  The  defendant  then  served 
the  notice  and  the  undertaking  together,  but  the  plaintiff  re- 
fused to  receive  them. 

The  defendant  then  moved  at  special  term  for  an  order  stay- 
ing proceedings  pending  the  appeal,  and  for  leave  to  give  the 
security  nunc  pro  tune. 


W.  W.  NileS)  for  the  motion. 
It.  W.  Townsend,  opposed. 

MONELL,  J.  —  The  service  of  the  notice  of  appeal  on  the 
21st  September  (it  having  been  conceded  on  the  argument  that 
it  was  in  time)  was  sufficient  to  perfect  the  appeal.  No  under- 
taking is  necessary  in  an  appeal  from  a  special  to  a  general 
term  of  this  court.  The  refusal,  therefore,  of  the  plaintiff  to 
receive  it  was  irregular.  To  stay  proceedings  on  the  judgment 
appealed  from,  the  appellant  must  either  obtain  an  order  from 
the  court  for  that  purpose,  or  he  must  file  and  serve  an  under- 
taking as  required  on  an  appeal  to  the  Court  of  Appeals  (Code, 
§348);  and  it  seems  such  undertaking  must  be  filed,  and  a 
copy  served  with  the  notice  of  appeal.  The  undertaking, 
therefore,  which  was  served  on  the  29th  September,  was  too 
late.  Code,  §340  ;  N.  Y.  Central  Ins.  Co.  a.  Stafford,  10  How. 
Pr.,  344  ;  Cushman  a.  Martin,  13  Id.,  402.) 

There  is  no  reason  given  in  the  moving  affidavit  for  not  serv- 
ing the  undertaking  with  the  notice  of  appeal,  and  I  am  unable, 
therefore,  under  the  authority  of  N.  Y.  Central  Ins.  Co.  a. 
Safford  (supra]  to  give  the  defendant  the  relief  he  asks  for  on 
this  motion. 

Upon  furnishing  a  sufficient  excuse  for  omitting  to  serve  the 
undertaking  at  the  time  required,  the  court  may  relieve  the 
appellant,  and,  upon  proper  terms,  grant  him  a  stay  of  proceed- 
ings. (Code,  §  327.) 

The  appellant  can  go  on  with  his  appeal,  his  notice  being 
.sufficient  for  that  purpose  ;  but  as  the  case  now  stands,  he  can- 
not have  a  stay  of  proceedings.  (Cushman  a.  Martin,  supra.} 

The  motion  is  denied,  without  costs. 
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IL  February r,  1864. — Appeal  from  the  judgment. 

BY  THE  COURT.* — ROBERTSON,  CH.  J. — The  referee  to  try  the 
issues  in  this  cause  made  two  reports,  one  termed  special,  con- 
taining findings  of  fact  and  conclusions  of  law,  and  the  other 
general,  both  of  which  contain  an  award  of  judgment  in  favor 
of  the  respondent  against  the  appellant  for  a  certain  sum.  The 
general  report  finds  that  sum  to  be  due  by  reason  of  the  matters 
and  things  contained  in  the  complaint.  The  special  issues  of 
fact  raised  by  the  answer  were,  whether  the  services  alleged  by 
the  respondent  to  be  performed  by  him,  were  rendered  for  his 
own  benefit  or  not,  and  whether  the  appellant  employed  him 
to  render  such  services  ;  all  the  other  matters  in  the  complaint 
were  controverted.  Such  general  report  did  not  dispose  of  such 
issues,  as  a  report  of  referees  is  required  by  the  Code  to  do 
(§  272).  What  are  issues,  are  defined  by  it  (§  250).  And  there 
•was  nothing  in  such  general  report  by  which  to  amend  it 
(Peck  a.  Yorks,  14  How.  Pr.,  416) ;  it  may  therefore  be  re- 
garded as  superfluous. 

Such  special  report  gives  as  the  referee's  conclusions  of  law, 

First,  That  the  respondent  was  entitled  to  recover  against 
the  appellant  a  certain  sum  for  the  services  mentioned  in  the 
finding  of  facts,  which  preceded  in  such  report. 

Second,  That  the  respondent  was  entitled  to  judgment  against 
the  appellant  for  such  sum,  which  last  conclusion  is  repeated 
in  the  general  report  annnexed.  The  judgment  entered  upon 
such  report  was  against  the  appellant  alone,  as  "  impleaded," 
&c.,  for  the  same  amount  with  costs,  thus  conceding  that  there 
were  other  parties  to  the  record. 

Such  special  report  does  not  find  explicitly  that  the  appel- 
lant, either  alone,  or  jointly  with  others  not  parries  to  the  record, 
employed  the  respondent  to  render  the  services  set  out  in  the 
complaint,  but  merely  that  the  appellant  and  others  of  the  offi- 
cers and  stockholders  of  a  certain  company,  in  their  individual 
capacities,  employed  the  respondent  professionally  to  attend  to 
sundry  matters  affecting  the  property  of  such  company.  It 
-does  not  state  the  name  of  such  others,  or  whether  they  were 
the  other  defendants  or  not,  although  the  complaint  alleges  that 
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all  the  defendants  were  officers  and  stockholders  of  such  com- 
pany. Although  such  report  contains  several  items  of  evidence 
to  show  that  the  appellant  was  principally  interested  in  having 
such  services  performed  as  the  respondent  rendered,  there  is  no 
room  to  construe  such  report  as  a  finding  of  a  several  contract 
made  by  the  appellant  alone. 

If,  however,  such  report  is  to  be  construed  as  deciding  that 
the  respondent  was  employed  by  the  appellant  alone,  it  is  un- 
supported by  evidence.  The  testimony  of  the  respondent,  of 
two  defendants  (Van  Bnren  and  Davis),  and  of  the  counsel 
(Wilson),  and  secretary  (Phillips)  of  the  company,  shows  a 
joint  retainer  by  all  the  defendants,  and  there  was  no  evidence 
of  a  separate  retainer  by  the  appellant  alone.  The  only  differ- 
ence between  such  witnesses  was  as  to  the  character  in  which 
the  defendants  retained  the  respondent.  Indeed,  the  referee,  in 
his  opinion,  admits  there  were  co-contractors  of  the  appellant. 
Although,  under  the  Code,  a  plaintiff  may  recover  against  one 
defendant,  out  of  several,  upon  his  several  contract,  notwith- 
standing the  former  has  alleged  it  in  his  complaint  to  be  joint 
(Claflin  a.  Butterfly,  5  Duer,  527  ;  Parker  a.  Jackson,  16  Barb., 
33;  Brumskill  a.  James,  1  Kern.,  294;  Marquat  a.  Marquat, 
2  2b.,  342) ;  he  cannot  deprive  a  defendant,  served  with  process, 
of  the  right  of  having  his  co-contractors  joined  with  him,  in 
order  to  have  judgment  entered  against  them  all,  to  be  enforced 
against  their  joint  property,  under  section  136  of  the  Code, 
whether  they  are  served  with  process  or  not;  and  particularly 
not  by  first  adding  them  as  parties  on  the  record,  to  prevent  an 
answer  in  abatement,  and  then  dropping  them  in  the  judgment, 
without  any  leave  of  the  court,  or  notice  to  the  defendant 
served. 

It  is  much  to  be  regretted  that  an  omission  or  defect  of  ap- 
parently so  slight  a  character  should  prevent  the  respondent 
from  reaping  the  benefit  of  a  report  in  his  favor  for  meritorious 
services,  after  a  severe  contest  before  the  referee.  If  the  ref- 
eree had  found  a  joint  employment  by  the  defendants  as  his 
report  on  the  issue,  the  judgment  might,  perhaps,  have  been 
amended  to  correspond.  But  the  judgment  as  actually  given 
by  him  can  only  be  sustained  by  the  finding  of  a  several  con- 
tract, which  the  evidence  does  not  support.  The  referee  seems, 
by  his  subsequent  certificate,  to  have  supposed  that  he  could 
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give  judgment  against  any  one  defendant  served  with  process, 
wholly  disregarding  the  others.  In  that  lie  is  mistaken.  IIo 
takes  the  place  of  the  court  and  jury,  and  is  as  much  bound 
after  trying  the  issues  to  assess  damages  against  the  parties  who 
have  made  default,  or  are  not  served  with  a  summons,  or  who 
have  pleaded,  as  he  would  have  been  under  the  former  practice, 
since  the  judgment  to  be  rendered  upon  his  report  is  finally  to 
determine  the  rights  of  the  parties  in  the  action.  (Code,  §  245.) 
I  think  it  would  have  been  better  for  all  parties  if  the  question 
of  the  value  of  the  plaintiff's  services  had  alone  been  referred, 
leaving  the  other  questions  to  be  determined  by  a  jury,  as  was 
done  by  this  court  in  Bowman  a.  Sheldon  (1  Due?',  607),  under 
section  271,  subd.  2,  of  the  Code.  Questions  of  law  may  arise  on 
the  trial  proper  to  be  disposed  of  by  the  court.  If  the  respond- 
ent chooses  to  modify  the  order  of  reference  so  as  to  confine  it 
to  a  reference  to  determine  the  value  of  his  services,  leaving  all 
other  questions  to  be  determined  on  a  trial,  it  may  remain,  thus 
modified,  otherwise  it  must  be  vacated. 

The  judgment  must,  at  all  events,  be  reversed,  and  a  new 
trial  ordered,  subject  to  such  modification  of  the  order  of  ref- 
erence, with  costs  to  abide  the  event. 


THE  PEOPLE  on  rel.  McIIUGII  a.  THE  SCHOOL 
OFFICERS. 

Supreme  Court,  First  District;  General  Term,  June,  1864. 

MANDAMUS  TO  REINSTATE  TEACHER. — BOARD  OF  EDUCATION  AND 
TRUSTEES  OF  COMMON  SCHOOLS  IN  THE  CITY  OF  NEW  YORK. 
— APPEAL  TO  THE  BOARD  OF  TRUSTEES. 

The  Board  of  Education  have  no  appellate  jurisdiction  over  the  trustees  of  com- 
mon schools,  in  the  exercise  of  their  power  to  dismiss  teachers  and  other  offi- 
cers of  the  ward  schools  and  ward  primaries.* 

*  In  the  case  of  TUB  PEOPLK  ex  rel.  McGEAN  a.  THK  SCHOOL  OFFICERS  (Supremt 
Court,  First  District ;  Special  Term,  18G3),  it  was  held,  that  the  court  would  not  bj 
inaudatuus  review  the  discretion  of  the  local  board  of  trustees  in  respect  to  the 
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Appeal  from  an  order  denying  a  motion  for  a  mandamus. 

This  case  arose  upon  the  removal  of  the  relator,  Miss  Mary 
A.  McHugh,  from  the  position  of  first  assistant  teacher  of 
Grammar  School  No.  23,  by  the  local  board  of  trustees  of 
common  schools  of  the  Sixth  Ward. 

The  relator  was  employed  by  the  board  of  school  trustees  of 
the  Sixth  Ward  as  a  teacher  in  one  of  their  grammar  schools 
on  the  23d  day  of  July,  1856,  at  a  salary  of  $400  per  annum. 

She  continued  in  such  capacity  until  subsequent  to  the  24th 
day  of  June,  1861,  when  she  received  a  notice  that  her  services 

discipline  and  management  of  the  school.  This  was  an  application  on  the  part 
of  Catherine  McGean,  by  Hugh  McGean,  her  father,  for  a  writ  of  mandamus 
against  the  Board  of  School  Trustees  of  the  Ninth  Ward  of  the  city  of  New 
York,  to  compel  them  to  restore  the  relator  to  her  position  as  a  pupil  in  Gram- 
mar School  No.  16  in  West  Thirteenth  street. 

Miss  McGean  was  suspended  by  the  principal  of  the  school  for  alleged  insub- 
ordination in  refusing  to  sing  the  chorus  of  a  school-song  called  the  "  Battle 
Hymn  of  the  Republic." 

An  unsuccessful  application  was  made  to  the  local  board  for  her  restoration, 
and  then  an  appeal  was  taken  to  the  Board  of  Education.  A  special  committee 
•was  appointed,  and  on  the  recommendation  of  the  committee  a  resolution  adopted 
requesting  the  local  board  to  rescind  the  resolution  expelling  her  from  the  school, 
and  restore  Miss  McGean  to  her  place  in  the  school. 

The  local  board  paid  no  attention  to  this  resolution,  and  in  July  the  Board  of 
Education  directed  their  president  and  clerk  to  withhold  their  signatures  from 
warrants  in  payment  of  salaries,  or  for  any  other  purpose,  until  the  board  of 
trusteees  of  the  Ninth  Ward  rescinded  their  resolution  dismissing  Miss  McGean. 

It  was  found  that  under  this  resolution  all  payments  for  school  purposes  were 
stopped,  and  a  special  meeting  at  once  called,  whereat  the  resolution  was  re- 
scinded, and  the  Board  of  Education  refused  to  adopt  one  directing  the  officers  of 
the  board  to  withhold  their  signatures  to  warrants  for  the  pay  of  the  teachers  in 
the  Ninth  Ward  until  the  restoration  of  Miss  McGean. 

Upon  this  application  it  was  shown  in  behalf  of  the  young  lady  that  she 
claimed  to  consider  the  song  irreverent,  and  that  the  school  had  discontinued 
the  singing  of  it  on  the  direction  of  the  local  board. 

L.  B.  Woodruff,  for  the  local  board. 
Mr.  Bryan,  for  the  relator. 

CLERKE,  J. — 1  deny  the  application  for  a  mandamus  on  the  ground  that  the 
board  of  trustees  is  vested  with  the  power  to  conduct  and  manage  the  schools  in 
their  respective  wards,  that  in  this  conduct  and  management  the  discipline  of 
the  said  schools  is  exclusively  under  their  control  ;  that  to  their  direction  con- 
sequently and  necessarily  is  confided  the  power  to  decide  questions  relating  to 
the  violation  of  discipline,  and  that  their  judgment  is  conclusive. 

The  application  is  denied,  with  $10  costs. 
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were  no  longer  required,  but  no  cause  was  therein  expressed 
for  her  dismissal. 

Her  dismissal  was  filed  in  the  clerk's  office  of  the  Board  of 
Education  on  the  29th  of  June,  1861.  Within  twenty  days 
(i.  e.,  July  17,  1861,)  the  relator  filed  with  said  clerk  notice  of 
her  appeal  from  the  action  of  the  trustees  to  the  Board  of  Edu- 
cation. 

On  the  20th  November,  1861,  the  Board  of  Education,  by  a 
vote  23  to  4,  reversed  the  proceedings  of  the  trustees,  and  or- 
dered the  relator  to  be  restored  to  her  position,  with  pay  from 
24th  June,  1861,  as  if  no  dismissal  had  taken  place. 

Her  former  position  had  meanwhile  been  filled  by  the  ap- 
pointment of  another  person  ;  and  the  local  board  refused  com- 
pliance with  .the  decision  of  the  appeal,  claiming  that  the  Board 
of  Education  had  no  jurisdiction  over  the  appointment  or  re- 
moval of  teachers,  and  therefore  had  no  power  to  pass  the  by- 
law authorizing  an  appeal  from  the  acts  of  the  board  of 
trustees,  and  claiming,  further,  that  the  appeal  by  the  relator 
was  not  taken  in  proper  form. 

The  relator  therefore  applied  for  a  mandamus  against  the 
school  officers  to  compel  them  to  reinstate  her  in  her  position, 
and  against  the  Board  of  Education,  to  compel  them  to  pay  her 
the  arrears  of  salary.  This  application  was  denied  by  SUTHER- 
LAND, J.,  in  March,  1864,  and  the  relator  appealed  to  the  court 
at  general  term. 

William  R.  Stafford,  for  the  relator,  appellant.  —  I.  The 
board  of  school  trustees  only  has  the  power,  "  under  such 
general  rules  and  regulations  as  the  Board  of  Education  may 
adopt,"  to  contract  with  and  employ  teachers,  and  make  other 
contracts  for  conducting  and  managing  their  schools ;  they  have 
no  power  summarily  to  terminate  those  contracts  at  their  own 
election.  (School  Law  of  N.  Y.,  §  10,  subd.  2  ;  1  Rev.  Stat.,  4 
ed.,  917,  §  203,  subd.  2.)  The  city  superintendent  examines, 
"  under  such  general  rules  find  regulations  as  the  Board  of  Ed- 
ucation may  establish,"  into  the  qualification  of  teachers, 
(School  Law,  §  11,  sub.  2.)  And  teachers  must  be  licensed  in 
their  respective  wards  by  him  before  they  can  act.  (§  9,  subd. 
10.)  The  teacher  qualified  when  appointed  is  governed  as 
much  by  the  by-laws  of  the  Board  of  Education  as  are  the 
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trustees,  and  has  a  right  to  look  to  them  for  protection  against 
violations  of  the  contract  by  the  trustees. 

II.  The  Board  of  Education  is  the  supervisory  power,  and 
the  trustees,  acting  as  its  agents  merely  for  the  purposes  pre- 
scribed in  the  act,  are  bound  to  proceed  under  the  rules  laid 
down  by  that  governing  and  superior  power.     The  trustees  of 
1861  were  bound  by  the  by-laws  of  1860  so  long  as  they  con- 
tinued in  force.     They  had  no  right  to  make,  nor  had  they  in 
fact  made  laws  of  their  own ;  and,  in  the  absence  of  any  on 
their  part,  the  rule  of  the  Board  of  Education,  that,  "  upon  the 
dismissal  of  a  teacher,  the  board  of  trustees  shall  file  with  the 
clerk  of  the  board  a  copy  of  the  resolution,  and  notify  the 
teacher  of  the  cause  of  dismissal,  and  the  teacher  shall  then 
have  the  right  to  appeal,  &c.,"  bound  them ;  this  was  a  "  general 
rule  and  regulation,"  and  all  the  teachers  of  1861  were  for  that 
year  employed  under  it,  and  arc  entitled  to  its  privileges.     It 
became  a  part  of  the  contract  between  teachers  and  trustees 
for  that  year. 

III.  The  validity  of  the  by-law  was  recognized  by  the  trus- 
tees by  their  filing  with  the  clerk  of  the  Board  their  resolution 
dismissing  the  relator  in  conformity  with  it. 

IV.  The  trustees  cannot  now  contend  that  the  appeal  was 
irregular,  or  too  late,  after  submitting  to  a  hearing  of  it  on  the 
merits  before  the  appellate  board. 

V.  The  Board  of  Education,  not  being  the  immediate  con- 
tracting power,  could  not  be  subjected  to  an  action  at  law  for 
breach  of  contract  in  refusing   to   allow  performance  by  the 
relator.     Having,  however,  recognized  the  justice  of  her  claim, 
there   was  no   necessity  of  a   suit   against   them.     They   are 
estopped  when  we  ask  payment  up  to  the  time  of  their  restor- 
ation of  the   relator  in   conformity  with  their  own  decision. 
The  claim  is  clear  and  undisputed,  and  even  if  the  relator  have 
another  remedy,  a  mandamus  would  lie  against  the  Board  of 
Education  to  compel  them  to  pay  up  to  the  time  of  their  re- 
storation.    (McCullough  a.  Mayor,  &c.,  of  Brooklyn,  23  Wend., 
458;  People  a.  Steel,  2  Bark.,  397;  People  a.  Supervisors  of 
Richmond,  20  N.  Y.,  252.) 

VI.  The  board  of  trustees  are  not  a  corporation,  nor  could 
any  suit  be  maintained  against  them  as  such.     The  only  remedy 
is  by  mandamus  to  induct  the  relator  into  her  office,  to  audit  her 
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claim  for  salary,  and  to  insert  her  name  on  her  pay  rolls.  The 
State  makes  it  their  duty  (section  20  of  School  Act)  to  certify 
all  expenses  to  the  inspectors ;  the  inspectors  to  the  Board  of 
Education,  whose  clerk's  duty  it  is  to  audit  and  pay  them. 
(§  31  of  art.  6  of  By-laws  ;  1  Rev.  Stat.,  923,  §  222.)  A  man- 
damus lies  to  compel  them  to  proceed  and  audit.  (People  a. 
Supervisors  of  K  Y.,  22  How.  Pr.,  71 ;  affirming,  S.  C.,  21  lb., 
322;  People  a.  Supervisors  of  Cortland,  24  flow.  Pr.,  119.) 

VII.  The  mandamus  to  restore  should  have  been  granted, 
the  facts  justifying  the  exclusion  not  being  clearly  made  out. 
The  onus  is  with  the  respondents.  The  relator  was  duly  ap- 
pointed and  acting ;  she  was  informed  that  her  services  were 
no  longer  required,  without  knowing  the  reason  until  a  resolu- 
tion, stigmatizing  her  character,  was  filed  with  the  board, 
whose  superintendent  had  conferred  on  her  authority  to  act. 
Upon  an  investigation  by  the  proper  tribunal,  that  dismissal 
was  held  wrongful  and  unjust.  The  parties  causing  the  wrong 
cannot  arbitrarily  refuse  obedience,  but  should  be  compelled  to 
award  justice.  (Titus  a.  Board  of  Police,  35  Barb.,  535.) 

A.  R.  Lawrence,  Jr.,  for  the  trustees  of  the  common  schools 
of  the  Sixth  Ward,  respondents,  objected  that  the  rule  that 
mandamus  will  not  lie  where  there  is  a  remedy  by.  action,  ap- 
plied in  this  case  (citing  Exp.  Firemen  Ins.  Co.,  6  Hill,  243  ; 
Shipley  a.  Mechanics'  Bank,  10  Johns.,  484 ;  The  King  a.  Bank 
of  England,  2  Doug.,  524;  Boyce  a.  Russell,  2  Cow.,  444; 
People  a.  Parker  Vein  Coal  Co.,  1  Abbottf?  Pr.,  128 ;  People 
a.  Supervisors  of  Chenango,  11  N.  Y.  (1  Kern.),  563  ;  People 
a.  Mayor,  &c.,  of  N.  Y.,  25  Wend.,  680  ;  Exp.  Lynch,  2  Hill, 
45  ;  People  a.  Thompson,  25  Barb.,  73 ;  Darned  Laws,  1045, 
§  2,  subd.  11 ;  Id.  1051,  §  10,  subd.  5 ;  Any.  <j&  A.  on  Corp., 
§  2  ;  Kyd  on  Corp.,  13) ;  and  argued  that, 

I.  The  relator  did  not  comply  with  the  provisions  of  the  by- 
laws of  the  Board  of  Education,  under  which  it  is  contended 
that  a  teacher  has  a  right  to  appeal  from  the  decision  of  the 
trustees  of  a  ward  dismissing  or  removing  such  teacher. 

II.  The  by-law  of  the  Board  of  Education  allowing  an  ap- 
peal is  void,  and  the  relator  had  no  right  to  appeal.     (Dames' 
Laws,  1050.) 

III.  Even  if  the  Board  of  Education  had  power  to  pass  the 
by-law  in  question,  the  relator  is  not  entitled  to  the  remedy 
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which  she  seeks,  for  the  reason  that  her  application  is  pre- 
mature. 

IY.  There  is  another  person  filling  the  office  to  which  the 
relator  claims  to  be  entitled,  and  of  which  she  demands  the 
emoluments,  and  it  is  perfectly  well  settled  that,  in  such  a  case, 
a  mandamus  will  not  lie  in  behalf  of  the  party  who  claims  to 
have  been  illegally  removed.  (People  a.  Stevens,  5  Hill,  616 ; 
People  a.  Mayor,  &c.,  of  N.  Y.,  3  Johns.  Cos.,  79.) 

The  proper  remedy  of  the  relator  is  by  a  quo  warranto  to 
try  the  title  of  Miss  Dunn,  the  present  incumbent.  (Cases 
supra  j  Crary  on  Spec.  Pro.,  tit.  Mand.) 

Thomas  Boese  for  the  Board  of  Education,  respondents,  ob- 
jected also  that  the  relator's  remedy  was  by  action  ;  and  argued, 
in  addition  to  some  of  the  former  points,  that  the  relator  was 
premature  in  applying  for  a  mandamus,  because  no  pay  roll 
containing  her  name  had  been  made  out. 

BY  THE  COURT.* — CLEEKE,  J. — The  act  of  1851  gives  no  ap- 
pellate jurisdiction  over  the  trustees  of  common  schools  in  the 
exercise  of  their  powers  to  dismiss  teachers  and  other  officers 
of  the  ward  schools  and  ward  primaries. 

The  statute  only  gives  the  Board  of  Education  power  to 
direct  and  prescribe  general  rules  and  regulations  under  which 
teachers  shall  be  contracted  with  and  employed. 

The  counsel  for  the  trustees  is  right  in  saying  that  the  board 
has  no  power  to  say  who  shall  be  appointed,  and  that,  conse- 
quently, it  has  no  power  to  say  who  shall  be  dismissed. 

The  by-law,  therefore,  under  which  the  relator  has  made  this 
application  is  without  authority. 

The  order  of  special  term  should  be  affirmed  with  costs. 

Order  accordingly. 

Present,  LEONARD,  CLERKE,  and  BARNARD,  JJ. 
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Court  of  Appeals,  January  Term,  1864-.     Again,  Supreme 
Court,  first  District;  General  Term,  September,  1864. 

DUTY  OF  TESTAMENTARY  TRUSTEE  TO  PROVE  WILL.  —  COST  OK 
FOREIGN  PROBATE.  —  REIMBURSING  TRUSTEE.  —  JUDGMENT  ON 
RKMITTITUR. — RESTITUTION  UNDER  ORDER  FOR  NEW  TRIAL. 

Where  a  will  leaves  personal  property  situate  in  this  State,  and  real  property 
situated  in  another  State,  to  an  executor,  who  is  also  made  trustee  of  the  prop- 
erty, and  the  will  is  proved  in  this  State  as  being  the  residence  of  the  testatrix, 
it  is  incumbent  on  the  executor  to  prove  the  will  in  such  other  State  ;  and  the 
executor,  on  accounting  as  such  trustee,  should  be  allowed  the  costs  of  both 
proceedings,  unless  they  were  made  in  bad  faith. 

Costs  incurred  by  a  trustee  in  protecting  the  estate  confided  to  his  care  should  be 
reimbursed  to  him  out  of  the  estate  ;  and,  if  the  estate  consists  of  both  real  and 
personal  property,  from  the  personal  property  first.  And  it  is  error  not  toallow 
such  costs  upon  an  accounting,  where  a  decree  of  a  court  of  foreign  jurisdiction 
directs  them  to  be  paid  by  the  trustee  out  of  the  estate  of  the  deceased,  and 
they  have  actually  been  paid  under  such  decree. 


A  judgment  of  the  Court  of  Appeals  ordering  a  new  trial  is  not  a  final  judgment 
in  the  cause. 

It  is  irregular  to  permit  a  judgment  of  restitution  to  be  entered  without  notice 
to  the  party  to  be  affected  by  the  order,  where  it  has  not  been  directed  by  the 
appellate  court  in  the  remittitur. 

Where  the  appellate  court  directs  a  new  trial,  restitution  will  not  be  directed  un- 
less the  remittitur  contains  such  direction,  or  the  judgment  is  reversed  for  such 
reasons  as  would  preclude  the  plaintiff  from  succeeding  in  such  new  trial. 

I.  Court  of  Appeals ,  January,  1S64. — Appeal  from  a  judg- 
ment. 

Catharine  C.  Young  by  her  will  left  certain  personal  proj>- 
erty  in  the  city  of  New  York,  and  certain  real  property  in 
New  Jersey,  to  David  Brush,  as  executor  in  trust  for  her  son, 
George  Young,  during  his  life,  with  certain  limitations  over. 
The  will  was  proved  before  the  surrogate  of  the  city  and  county 
of  New  York,  who  set  aside  the  limitations  over.  Some  ques- 
tions were  raised,  upon  the  probate,  as  to  the  residence  of  Mrs. 
Young.  The  will  was  subsequently  proved  in  the  State  of  New 
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Jersey.  After  the  death  of  David  Brush,  the  executor,  and  of 
George  Young,  the  cestui  que  trust,  Catharine  B.  Young,  who 
was  the  administratrix  with  the  will  annexed  of  Mrs.  Young, 
brought  this  action  against  the  personal  representatives  of  David 
Brush,  to  compel  an  accounting,  and  for  payment  of  the  sum 
found  due  to  her. 

The  action  was  referred,  and  the  referee  reported  $5,179.29 
due  from  defendants.  On  the  accounting  the  referee  refused 
to  allow  the  items  of  the  expenses  of  the  probate  in  New  Jer- 
sey, and  the  costs  of  this  action,  and  also  charged  the  executors 
with  interest.  From  the  judgment  entered  on  the  referee's  de- 
cision the  defendants  appealed  to  the  general  term  of  the  Su- 
preme Court,  who  corrected  the  judgment  so  far  as  the  item  of 
interest  was  concerned,  but  affirmed  the  rest.  (38  Barb.,  294.) 
From  that  decision  the  defendants  appealed  to  this  court. 

Charles  H.  Smith,  for  the  appellants. — I.  The  facts  that  it 
would  depend  on  the  then,  if  not  now,  doubtful  question  of 
domicil  whether  this  probate  would  be  conclusive  when  the 
executor,  after  the  death  of  George  Young,  should  be  required 
to  account; — that  the  question  of  undue  influence,  on  which 
the  disputed  portions  of  the  will  depended,  was  one  which 
could  not  be  safely  left  to  be  investigated  at  the  happening  of 
the  uncertain  event  of  George  Young's  death  ; — that  four  coun- 
sel were  employed  by  the  contestants  who  litigated  both  in 
New  York  and  New  Jersey  at  great  expense  and  with  great 
vigor — that  these  counsel  did  not  raise  the  point  of  domicil ; 
that  the  New  Jersey  courts  established  the  will,  so  that  it  stood 
confirmed  in  New  Jersey  and  set  aside  in  New  York ;  that 
those  courts,  by  their  decrees,  allowed  these  very  expenses ; 
and,  above  all,  the  fact  that  there  is  no  evidence  impeaching 
the  good  faith  and  prudence  of  the  executor,  and  that  for  twen- 
ty-three years  no  complaint  was  made  of  improper  use  of  the 
funds  of  the  estate  in  litigation,  make  a  question  of  reasonable 
and  probable  cause  which  is  a  question  of  law,  and  upon  which 
it  should  be  held  that  the  executor  was  entitled  to  his  reason- 
able expenses  (Story  Eq.,  §  65,)  of  proving  the  will  in  New 
Jersey.  (Bulkley  a.  Keteltas,  2  Seld.,  384;  S.  C.  on  new  trial, 
2  Duer,  273;  Besson  a.  Southard,  6  Seld.,  236-240;  Vedder  a. 
Fellows,  20  N.  Y.,  126;  Spencer  a.  Bank  of  Salina,  3  Hill, 
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520  ;  Small  a.  Smith,  1  Den.,  583 ;  Steves  a.  Oswego,  &c.  R.R, 
18  N.  Y.,  422.) 

II.  The  case  is  properly  framed  to  present  this  question  as  a 
matter  of  law.     The  evidence  set  out  shows  a  clear  case  of 
probable  cause  which  a  court  would  have  been  bound  if  it  had 
been  a  jury  trial,  not  to  leave  to  the  jury,  but  to  decide  as  mat- 
ter of  law.     (Pratt  a.  Foote,  5  Seld.,  463-5  ;  Spencer  a.  Ballon, 
18  N.  Y.,  327-338  ;    Brown  a.  Penfield,  24  How.  Pr.,  64.) 
The  expenses  are  disallowed  in   bulk.     They  were  not  disal- 
lowed as  being  unreasonable  in  amount,  and  the  account  shows 
the  rejected  items  included  all  the  New  Jersey  expenses. 

III.  The  question  of  domicil  had  nothing  at  all  to  do  with  the 
case,  further  than  it  bore  upon  the  question  of  probable  cause 
for  proving  the  will  in  New  Jersey. 

IV.  The  executor  was  made  a  trustee  of  the  real  and  per- 
sonal on  the  same  trusts  as  to  both.     After  the  death  of  George- 
the  realty  was  to  be  sold  and  distributed  with  the  personalty 
as  one  fund  and  to  the  same  purpose.     Expenses  of  proving  a 
will  of  real  and  personal  estate  are  chargeable  in  the  first  in- 
stance, and  as  far  as  the  executor  is  concerned,  on  the  person- 
alty, especially  where  the  beneficiaries  are  the  same  persons, 
and  the  realty  is  unproductive  and  not  to  be  sold  until  the 
death  of  a  person,  for  whose  use  it  is  given  for  life.     If  there 
are  any  equities  between  the  distributees  as  to  who  shall  pay 
these  expenses,  those  are  to  be  determined  when  the  distribu- 
tion takes  place.     (Mesick  a.  Mesick,  7  Barb.  S.  C.  It.,  120, 
124,  5.) 

V.  Non  constat,  but  by  the  law  of  New  Jersey  it  was  neces- 
sary to  prove  the  will  there.     It  was  for  the  plaintiff  to  prove 
what  that  law  was. 

VI.  The  decision  of  the  New  Jersey  courts  was  not  only  ma- 
terial, but  conclusive  on  the  question  of  the  expenses.     Those 
courts  had  jurisdiction,  and  the  ccstuis  qui  trust  were  either 
parties  or  represented  by  the  executor,  and  no  fraud  is  al- 
leged. 

Marshall  S.  Bid-well,  for  the  respondent. — I.  There  was  no 
dispute  as  to  the  amount  received  by  David  Brush. .  The  lia- 
bility of  the  defendants  as  executors  to  account  to  the  plaintiff 
for  this  amount  was  clearly  established. 
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II.  They  claim   to   be   allowed    certain   charges   and   pay- 
ments.    The  onus  as  to  those  was  on  them.     If  they  did  not 
establish  them — if  it  was  even  doubtful — the  referee  could  not 
allow  them. 

III.  The  referee  allowed  to  the  defendants  as  much  as  they 
were  entitled  to.     Indeed,  he  granted  to  them  considerably 
more  than  he  should  have  done.     (Code,  §§  307,  308;  3  Code 
E.,  21,  192 ;   4  How.  Pr.,  252  ;  5  Ib.,  153  ;  Willcox  a.  Smith, 
26  Barb.,  316,  329,  330.) 

IV.  The  probate,  granted  by  the  surrogate  of  New  York,  was 
conclusive  on  all  parties.     1.  Brush,  the  executor,  not  only  was 
a  party  to  the  proceeding,  but  he  himself  made  the  application 
and  obtained  letters  testamentary.     It  is,  in  the  courts  of  this 
State,  absolutely  conclusive  on  all  the  parties.     2.  There  was 
no  personal  property  in  New  Jersey.     There  is  no  proof  of 
any,  and  it  appears,  affirmatively,  that  there  was  not  any. 
3.  Mrs.  Young  was  not  domiciled  in  New  Jersey. 

V.  There  was  not  competent  or  sufficient  evidence  of  the 
proceedings  in  New  Jersey.     The  papers  produced  purported 
to  be  copies  of  only  part  of  the  proceedings  in  the  court.     The 
whole  should  have  been  produced.     (2  Cow.  &  Hill,  1059. 

VI.  These  proceedings  were  binding  only  on  those  persons 
•who  were  parties  to  them.     The  plaintiff,  although  a  child  of 
the  testatrix,  does  not  appear  to  have  been  a  party. 

VII.  The  proceedings  in  New  Jersey  were  instituted  in  re- 
lation to  the  real  estate  owned  there.     The  expenses  of  these 
proceedings  could  not  have  been  charged  upon  the  personal 
property  in  this  State,  even  if  all  persons  interested  had  been 
parties  in  such  proceedings.     It  was  manifest  that  this  was  the 
understanding  of  all  parties,  or  that  there  was  some  arrange- 
ment or  compromise  in  relation  to  them  ;  as  it  appears  from  the 
accounts  that  none  of  the  other  parties  received  any  thing  from 
the  estate  on  account  of  their  costs,  although  they  were  as  much 
entitled  to  them  as  David  Brush  was  to  his  costs  and  expenses. 
It  is  evident  that  subsequent  to  the  proceedings  in  New  Jersey, 
the  parties  had  settled  the  matter  by  compromise  and  agree- 
ment. 

VIII.  His  claim  was  barred  by  the  lapse  of  time,  both  by 
the  Statute  of  Limitations,  and  by  the  general  principles  of 
equity  jurisprudence.     If  he  intended  to  claim  them,  he  should 


NEW  YORK.  175 


Young  a.  Brush. 


have  presented  his  accounts  to  the  surrogate  in  due  season,  and 
had  them  allowed.  (Treat  a.  Fortune,  2  Bradf.,  116 ;  Day- 
ton on  Surrogates,  394,  3  ed. ;  Laws  of  1837,  531,  ch.  460, 
§37.) 

DA  VIES,  J. — There  is  no  allegation  that  the  payments  disal- 
lowed by  the  referee  were  not  made  in  good  faith  by  the  ex- 
ecutor and  trustee,  and  I  am  at  a  loss  to  perceive  any  substan- 
tial reason  why  they  should  not  be  allowed.  It  is  to  be  borne 
in  mind  that  the  complaint  in  this  action  is  in  the  nature  of  a 
proceeding  in  equity,  to  call  upon  the  executor  and  trustee  for 
an  account  and  transfer,  and  deliver  over  to  the  administratrix, 
with  the  will  annexed,  all  the  estate  of  the  deceased.  It  is  not 
a  proceeding  before  the  surrogate  to  call  him  to  account  as  ex- 
ecutor solely  ;  and  therefore  it  is  that  all  the  just  and  equitable 
payments  made  by  the  executor  and  trustee,  in  the  manage- 
ment of  the  estate  while  under  his  control,  are  proper  matters 
to  be  now  disposed  of  and  adjudicated. 

It  is  quite  clear  to  my  mind  that  the  executor  and  trustee 
but  performed  a  duty  incumbent  upon  him,  in  seeking  to  es- 
tablish the  will  in  New  Jersey.  There  was  real  estate  which 
passed  by  the  will,  and  which  by  its  provisions  was  vested  in 
the  executor  as  a  trustee.  On  the  death  of  the  cestui  que  vie 
it  was  to  be  sold  by  him,  and  the  proceeds  distributed  accord- 
ing to  the  terms  of  the  will.  lie  could  not  properly  protect 
the  property,  or  make  a  good  title  to  it  on  such  sale,  unless  the 
will  was  duly  proved  and  established  in  the  State  where  the  land 
was  situated.  It  became  a  matter  of  necessity,  therefore,  that 
the  will  should  be  proved  in  New  Jersey  ;  and  when  the  repre- 
sentatives of  the  executor  and  trustee  were  called  upon  in 
equity  to  account  for  the  estate  of  the  decedent  received  by 
their  testator,  all  the  payments  made  by  him,  and  expenses 
legitimately  incurred  by  him,  in  establishing  his  title  to  the 
estate,  so  confided  to  him,  they  were  entitled  to  be  credited 
with  such  payments.  It  is  thought  to  be  well  settled  that  a 
trustee  while  acting  under  a  general  trust,  is  entitled  to  be  al- 
lowed for  all  disbursements  for  taxes,  repairs,  salaries,  in- 
surances, and  for  all  other  charges  and  expenses  which  he  in 
good  faith  thinks  proper  to  pay.  (7  Ves.y  480 ;  3  Ituss,  458 ; 
2  Johns.  Ch.,  14;  76.,  619.) 
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There  can  be  no  doubt  that  costs  incurred  by  the  trustee  in 
protecting  the  estate  confided  to  his  care,  and  paid  by  him, 
should  be  reimbursed  to  him  out  of  the  estate.  In  the  present 
case,  I  think  the  decrees  of  the  courts  in  New  Jersey  directing 
the  costs  of  the  proceedings  there  to  be  paid  by  the  trustee  out 
of  the  estate  of  the  decedent,  afforded  him  warrant  and  protec- 
tion for  making  such  payment ;  and  it  was  error  in  the  learned 
referee  not  to  have  allowed  such  payment  to  his  representa- 
tives. They  ought  not  to  be  called  upon,  after  this  great  lapse 
of  time  to  furnish  any  other  evidence  of  the  necessity  of  such 
payment. 

I  think  the  items  should  have  been  allowed,  and  the  referee 
having  found  that  they  were  in  fact  paid  at  the  dates,  and  foi 
the  purposes  specified,  the  total  amount  thereof  should  be  de 
ducted  from  the  amount  of  the  judgment  in  this  action.  They 
are  enumerated  in  the  referee's  report. 

A  new  trial  should  be  ordered. 

ROSEKRANS,  J. — Catherine  C.  Yonng,  by  her  will  not  only 
appointed  David  Brush  her  executor,  but  devised  to  him  cer- 
tain real  estate,  and  all  her  personal  property  in  trust,  to  receive 
the  rents,  issues,  and  profits  of  the  real  estate,  and  the  interest 
of  the  personal  property,  and  pay  the  same,  excepting  the  taxes 
and  necessary  repairs  of  the  real  estate,  to  George  Young,  the 
son  of  the  testratrix  during  his  natural  life.  The  real  and  per- 
sonal estate  of  the  testatrix  was  thus  made  the  subject  of  one 
and  the  same  trust  by  the  will,  and  the  title  of  both  kinds  of 
property  was  devolved  upon  the  trustee  for  the  purposes  of  the 
trust.  The  will  contains  no  directions  as  to  the  particular  fund 
out  of  which  the  reasonable  expenses  of  the  trustee  incurred  in 
relation  to  any  portion  of  the  property,  which  is  the  subject  of 
the  trust,  shall  be  paid ;  and  it  is  difficult  to  understand  upon 
what  principle  it  can  be  claimed,  that  such  expenses  shall  be 
charged  to  the  particular  kind  of  property,  in  the  management 
of  which  the  expenses  were  incurred.  The  general  rule  is  that 
trust-property  shall  reimburse  a  trustee  for  all  his  charges  and 
expenses  properly  incurred  in  the  execution  of  the  trust  (Wor- 
rall  a.  Harford,  8  Ves.,  8),  and  such  charges  and  expenses  con- 
stitute a  charge  or  lien  on  the  trust-estate  in  favor  of  the  trustee, 
and  he  is  not  to  be  compelled  to  part  with  the  legal  estate  until 
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his  claim  is  discharged.  (8  Ves.,  supra  /  Hill  on  Trustees,  567, 
570.)  In  the  case  of  the  Attorney-general  a.  The  Mayor  of 
Norwich  (2  M.  &  C.  7?.,  406,  424),  Lord  Cottingham  stated  it 
to  be  quite  clear  according  to  the  rule  which  applied  to  all 
cases  of  trust ;  that  if  necessary  expenses  are  incurred  in  the  exe- 
cution of  a  trust,  or  in  the  performance  of  duties  thrown  on 
any  parties,  and  arising  out  of  the  situation  in  which  they  were 
placed,  such  parties  are  entitled,  without  any  express  provision, 
for  that  purpose,  to  make  the  payments  required  to  meet  those 
expenses  out  of  the  fund  in  their  hands  belonging  to  the  trust ; 
and  he  said  such  was  the  rule  of  courts  of  equity  and  at  com- 
mon-law. This  language  implies  that  the  trustee  has  the  whole 
trust-fund  to  which  he  may  resort  for  the  reimbursement  of  his 
reasonable  expenses  incurred  in  the  execution  of  the  trust. 
Where  there  is  nothing  in  the  instrument  creating  the  trust, 
limiting  the  trustees  to  a  particular  fund,  or  kind  of  property, 
for  reimbursement  of  such  expenses,  a  rule  which  should  thus 
limit  him,  might  operate  unjustly  upon  him,  and  tend  to  em- 
barrassment in  the  discharge  of  the  duties  of  his  trust. 

The  account  rendered  by  the  trustee  does  not  disclose  that 
he  ever  received  any  thing  from  the  real  estate  in  New  Jersey, 
which  was  a  part  of  the  subject  of  the  trust.  Doubtless  lie 
allowed  the  ccstui  que  trust  to  occupy  this  property,  and  ap- 
propriate the  rents,  issues,  and  profits  to  his  own  use ;  and  yet, 
if  not  absolutely  necessary,  it  must  be  conceded  to  have  been 
prudent  on  the  part  of  the  trustee  to  have  the  will  proved  in 
New  Jersey  for  the  purpose  of  protecting  his  title  to  this  prop- 
erty, and  the  interest  of  the  cestui  que  trust,  as  well  as  the  in- 
terest of  those  who  were  entitled  in  remainder.  It  might  have 
become  necessary  to  institute  actions  in  relation  to  this  prop- 
erty which  could  not  have  been  maintained  without  the  pro- 
bate of  the  will.  Real  estate  is  governed  by  the  laws  of  the 
State  in  which  it  is  situated.  Not  only  houses  and  lands,  but 
charges  on  lands,  including  trust-estates,  are  declared  in  law  to 
be  immovables,  and  governed  by  the  lex  rei  slice,  and  no  in- 
terest can  be  acquired  in  such  property  except  by  the  persons, 
and  under  such  circumstances  as  the  local  law  prescribes.  The 
validity  of  every  disposition  of  real  estate  must  depend  upon 
the  law  of  the  county  in  which  it  is  situated.  (Story'*  Conf.  of 
Laws,  §  424.) 
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The  trustee  is  presumed  to  have  acted  in  good  faith,  and  in 
the  absence  of  any  evidence  of  bad  faith  on  his  part,  it  cannot 
be  affirmed  that  his  submitting  the  will  for  probate  in  New 
Jersey,  by  which  his  title  to  real  estate  in  that  State  was  ac- 
quired, was  not  in  accordance  with  the  dictates  of  sound  discre- 
tion. Indeed,  it  is  questionable  whether  it  would  not  have 
been  an  act  of  gross  negligence  on  the  part  of  the  trustee  to 
have  omitted  the  probate  of  the  will  in  the  State  of  New  Jersey. 
If  it  be  conceded  that  the  domicil  of  the  testatrix  at  her  death 
was  in  the  State  of  New  York,  and  that  the  distribution  of  her 
personal  estate  must  be  in  accordance  with  the  laws  of  this 
State,  it  by  no  me.ans  follows  that  the  trustee  is  to  be  deprived 
of  the  personal  estate  in  his  hands  as  such  trustee,  until  his 
reasonable  expenses  are  fully  paid,  which  he  has  incurred  in 
relation  to  all  the  subjects  of  the  trust.  The  ruling  of  the 
referee,  arid  the  decision  of  the  Supreme  Court  did  not  regard 
the  character  of  David  Brush  as  trustee.  He  was  called  upon 
to  account  simply  in  the  character  of  executor  of  the  will,  hav- 
ing control  only  of  the  personal  estate  of  his  testatrix,  and  his 
rights  as  trustee  of  both  the  real  and  personal  estate  were  not 
considered. 

The  referee  expressly  finds  that  the  expenses  charged  in  the 
account  for  the  litigation  arising  out  of  the  probate  of  the  will 
in  New  Jersey  were  actually  incurred  ;  that  the  decrees  of  the 
court  in  New  Jersey  were  made,  admitting  the  will  to  probate 
in  that  State,  and  directing  that  the  taxable  costs  of  the  parties 
to  the  litigation,  together  with  their  reasonable  counsel-fees,  be 
paid  out  of  the  estate  of  the  testatrix ;  but  he  finds  that  those 
decrees  were  immaterial  on  the  question  of  the  allowance  of  Hie 
-expenses  of  the  litigation  in  those  courts  out  of  the  personal 
estate  of  the  testatrix.  The  litigation  having  been  shown,  and 
the  expenses  to  have  been  incurred  upon  an  issue  of  devisavet 
<vel  non,  the  trustee  was  entitled  to  all  his  reasonable  costs  and 
-expenses,  to  be  paid  out  of  the  estate,  independent  of  the  de- 
crees in  the  State  of  New  Jersey.  (Bradford  a.  Boudinot,  3 
Wash.  C.  C.  R.,  122.) 

The  plaintiff  was  only  entitled  to  the  balance  of  the  trust- 
fund  after  the  trustee  had  been  allowed  his  costs  as  between 
solicitor  and  client,  and  other  necessary  and  reasonable  charges. 

These  reasons  are  sufficient  to  require  a  reversal  of  the  judg- 
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ment.  It  is  also  a  general  rule  that  trustees  are  entitled  to 
costs  of  litigation  in  relation  to  the  trust-fund  where  there  is 
no  evidence  of  bad  faith  on  their  part,  and  we  think  the  judg- 
ment in  this  case  is  erroneous  in  not  allowing  the  defendants 
die  costs  of  this  litigation. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered. 


II.  Supreme  Court,  September,  1864. — Appeal  from  an  order 
for  restitution  upon  the  remittitur  from  the  Court  of  Appeals 
awarding  a  new  trial. 

After  judgment  had  been  entered  by  the  plaintiff  on  the 
referee's  report  in  this  action,  and  pending  the  appeal  above 
reported,  the  defendant  paid  to  the  plaintiff  "  $3,000,  on  ac- 
count of  the  judgment  by  consent,  without  prejudice  to  their 
rights  on  the  appeal."  The  Court  of  Appeals  having  reversed 
the  judgment,  and  ordered  a  new  trial,  as  above  stated,  the  de- 
fendants obtained  from  the  special  term  of  the  Supreme  Court 
a  judgment  on  the  remittitur  in  the  usual  form,  and  awarding 
restitution  of  the  $3,000  and  interest  against  the  plaintiff.  The 
plaintiff  moved  to  set  aside  the  judgment  for  irregularity,  and 
read  affidavits  in  support  of  his  motion.  The  motion  was  de- 
nied in  the  first  instance,  but  with  leave  to  renew,  and  it  was 
stipulated  in  the  order  entered  that  on  a  renewal  the  defendants 
might  apply,  without  further  notice,  for  such  order  or  judg- 
ment as  they  were  entitled  to.  The  motion  being  renewed  was 
denied,  and  the  plaintiffs  appealed. 

Marshall  S.  Bidwell,  for  appellant. — I.  This  court  had  no 
jurisdiction  to  make  the  order.  It  was  void.  The  Court  of 
Appeals  alone  had  jurisdiction.  (Code,  §  330.)  And  the  juris- 
diction has  been  exercised  by  that  court  on  the  defendant's 
motion,  and  his  motion  has  been  denied. 

II.  If  this  court  had  had  jurisdiction  to  make  an  order  of 
restitution,  it  could  not  have  ordered  a  judgment  or  awarded 
an  execution. 

III.  This  court  has  no  jurisdiction  to  give  judgment  in  any 
case  except  on  trial,  or  inquest,  or  demurrer. 
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IV.  The  appellate  court  has  merely  ordered  a  new  trial. 
The  judgment  has  merely  been  set  aside,  not  reversed.  This 
was  a  reason  for  refusing  the  defendant's  motion  for  restitution. 

And  such  was  the  opinion  expressed  in  the  case  of  Estus  a. 
Baldwin  (9  How.  Pr.}  80). 

Charles  H.  Smith,  for  respondent. — I.  It  was  discretionary 
with  the  judge  to  whom  application  for  judgment  on  the  re- 
mittitur  was  made,  to  require  notice  or  not  as  he  saw  fit.  (IIo- 
sack  a.  Rogers,  7  Paige,  108 ;  Chautauqua  Bank  a.  White,  23 
N.  Y.,  347.) 

II.  Where  the  record  shows  the  judgment  has  been  paid,  a 
restitution  is  matter  of  course.     (Safford  a.  Stevens,  2  Wend., 
158 ;  Sheridan  a.  Mann,  5  How.  />.,  201.) 

III.  This  court  had  jurisdiction  to    award  restitution.     The 
provision  of  section  330  of  the  Code  is  an  additional  remedy, 
and  not  a  substitute  for  the  former  practice. 

IY.  The  payment  was  not  voluntary  but  because  of  the  judg- 
ment, which  has  since  been  reversed,  and  was  made  "  without 
prejudice  to  the  defendant's  rights  on  the  appeal,"  which  looks 
to  a  restitution.  (Close  a.  Stuart,  4  Wend.,  95  ;  Lott  a.  Swezey, 
29  Barb.,  87.) 

BY  THE  COURT.* — LEONARD,  J. — The  judgment  of  the  Court 
of  Appeals  was  not  final.  A  new  trial  was  directed.  On  such 
new  trial  the  plaintiff  may  be  found  to  be  entitled  to  the  money 
which  the  defendants  have  paid  to  her. 

In  the  case  of  Close  a.  Stuart  (4  Wend.,  95),  so  much  relied 
on  by  the  respondent's  counsel,  the  appellate  court  had  reversed 
the  judgment  of  the  court  below  for  reasons  which  would  pre- 
clude the  plaintiff  from  maintaining  that  action,  even  if  he 
availed  himself  of  the  privilege  of  a  new  trial,  which  was 
granted  to  him. 

In  such  a  case  a  restitution  would  be  an  appropriate  relief, 
if  the  erroneous  judgment  had  been  corrected. 

That  case  presents  no  analogy  here. 

It  is  irregular  to  permit  a  judgment  or  order  of  restitution  to 
be  entered,  where  it  has  not  been  directed  by  the  appellate 
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court  in  the  remittitur,  without  notice  to  the  party  to  be  affected 
by  the  order. 

The  chancellor  contemplates  such  a  contingency  in  the  case 
of  Ilosack  a.  Rogers  (7  Paige,  108),  wherein  lie  directs  the  re- 
Tnittitur  in  future  to  be  presented  to  the  chancellor  before 
entering  judgment,  to  see  whether  anything  special  is  re- 
quired which  entitles  the  opposite  party  to  notice.  lie  says 
nothing  to  warrant  the  conclusion  that  it  is  in  his  discretion  to 
direct  the  entry  of  judgment  on  the  remittitur  without  notice, 
where  anything  special  is  required,  as  the  learned  counsel  for 
the  defendant  has  assumed.  The  case  is  an  authority  for  the 
opposite  practice,  where  an  authority  for  judgment  is  sought 
for,  which  requires  the  payment  of  money  not  directed  in  the 
remittitur. 

The  stipulation  contained  in  the  order  of  the  9th  of  March, 
]864r,  brings  the  question  before  the  court  on  the  merits.  Tho 
want  of  notice  of  motion  is  not,  therefore,  fatal  to  the  order  ap- 
pealed from. 

Restitution  is  to  be  directed  where  property  or  rights  have 
been  lost  by  an  erroneous  judgment. 

It  is  not  entirely  certain  here  that  the  defendants  have  lost 
any  thing  by  the  judgment  which  has  been  reversed. 

The  money  in  question  was  voluntarily  paid  by  the  defend- 
ants, under  a  stipulation  that  the  payment  was  "  without  preju- 
dice to  the  defendants'  rights  on  the  appeal."  The  stipulation 
does  not  reach  the  question  of  restitution.  The  Court  of  Ap- 
peals possibly  so  considered  it  when  the  same  application  was 
before  that  court. 

There  is  no  case  to  be  found  where  restitution  has  been  or- 
dered, unless  it  was  clear  that  the  party  to  whom  the  money 
had  been  paid  held  it  without  any  right.  That  point  is  not 
clear  in  this  case.  The  judgment  of  reversal  is  not  final.  A 
new  trial  is  directed.  Nothing  has  been  decided  in  the  appel- 
late court  which  renders  it  certain  that  the  money  has  not  been 
rightly  paid  to  the  plaintiff,  and  that  she  will  be  finally  ad- 
judged to  be  entitled  to  hold  it. 

The  denial  of  restitution  now  will  be  no  bar  to  the  future  de- 
termination of  the  question  when  the  rights  of  the  parties  have 
been  ascertained,  whether  the  restitution  be  then  sought  by 
action  or  motion. 
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The  order  appealed  from  should  be  modified  so  as  to  permit 
the  judgment  to  stand  to  the  extent  only  of  the  terms  of  the 
remittitur. 

The  appellant  is  entitled  to  $10  costs  of  this  appeal,  and  $LO 
costs  of  the  motion  at  special  term.  The  order  of  the  special 
is,  in  other  respects,  reversed. 


HULL  a.  VKEELAND. 

Supreme  Court,  First  District ;  General  Term,  Sept.,  1864. 

PLEADING.  —  MALICIOUS  PROSECUTION.  —  JOINDER  OF  CAUSES  OF 
ACTION. — JURISDICTION. 

An  averment  that  the  act  complained  of  was  without  probable  cause,  is  essential 

to  a  complaint  for  malicious  prosecution. 
Slander  of  the  plaintiff,  and  a  false  and  malicious  charge  against  him,  made  be 

fore  a  grand  jury,  are  injuries  to  the  character,  and  may  be  joined  in  one 

action.  ' 

Injuries  to  the  character  are  of  a  transitory  nature,  and  an  action  may  be  brought 

upon  them  wherever  the  defendant  can  be  found. 

Appeal  from  an  order  for  judgment  on  demurrer. 

The  complaint  in  this  action  which  was  by  Sheldon  A.  Hull 
against  Stephen  Vreeland,  after  -describing  certain  promissory 
notes  which  he  alleged  the  defendant  had  made  and  delivered 
to  him,  averred  that  in  Jersey  City,  in  presence  and  hearing, 
&c.,  the  defendant  spoke  "  these  words,  viz. :  That  he,  the 
plaintiff,  had  falsely  and  feloniously  forged  his,"  the  defend- 
ant's, "  name  to  the  said  notes."  *  *  *  "  And  for  a  further 
and  separate  cause  of  action,"  averred  that  "  the  defendant 
went  before  the  grand  jury  of  Hudson  county,  in  the  State  of 
New  Jersey,  and  falsely  and  maliciously  complained  before 
said  jury,  and  stated  under  oath,  that  the  plaintiff  had 
*  *  falsely  and  feloniously  forged  his,  defendant's,  name  to 
said  notes,"  &c.,  and  that  in.  consequence  thereof  the  said  grand 
jury  indicted  the  plaintiff  for  forgery. 
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The  complaint  also  alleged  the  arrest  and  trial  of  the  plaintiff, 
and  that  he  was  "  acquitted  by  the  jury  of  said  charge."  That 
"the  statements  and  oath  of  defendant  before  the  grand  jury 
*  *  *  were  wholly  false  and  malicious  ;  that  the  defendant 
well  knew  at  the  time  he  made  such  statements  and  oath  that 
the  signatures  to  said  notes  were  genuine,"  and  averred  special 
damage. 

To  this  complaint  defendant  demurred.  1st.  That  several 
causes  of  action  were  improperly  united.  2d.  That  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
3d.  That  the  court  had  no  jurisdiction  of  the  subject  of  the 
action. 

The  cause  was  heard  on  the  demurrer  at  special  term,  in 
June,  1860,  and  the  following  opinion  given : 

SUTHERLAND,  J. — Without  meaning  to  express  an  opinion, 
that  in  all  cases  a  cause  of  action  for  slander  can  be  properly 
united  with  a  cause  of  action  for  malicious  prosecution,  I  am 
of  the  opinion  that  the  two  causes  of  action  set  forth,  or  in- 
tended to  be  set  forth,  in  the  complaint  in  this  action,-  both 
arise  within  the  meaning  of  section  167  of  the  Code,  out  of  in- 
juries to  character,  and  that,  therefore,  they  were  properly 
united  in  the  same  complaint. 

The  plaintiff  must  have  judgment  on  the  demurrer,  with 
costs,  with  liberty  to  the  defendant  to  answer  in  twenty  days 
on  payment  of  costs. 

From  the  order  entered  thereon  the  defendant  appealed. 

John  Townsend,  Jr.,  and  Peter  Y.  Cutler,  for  the  appellant. 
— I.  The  complaint  does  not  set  forth  a  good  cause  of  .action 
for  malicious  prosecution.  1.  It  does  not  aver  want  of  prob- 
able cause,  which  is  the  very  basis  of  the  action.  2.  The  count 
for  slander  is  defective,  inasmuch  as  it  does  not  contain  the 
exact  words  spoken,  but  only  an  allegation  of  the  substance  or 
meaning  of  the  words. 

II.  Two  causes  of  action  have  been  improperly  united,  with- 
out being  separately  stated.  The  two  causes  of  action  are 
slander  and  malicious  prosecution,  or  at  least  false  and  malicious 
arrest.  These,  if  united,  should  have  been  separately  stated. 
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(Getty  a.  Hudson  River  R.  R.  Co.,  8  How,  Pr.,  177 ;  Van  Nameo 
a.  People,  9  Ib.t  198  ;  Durkee  a.  Saratoga  &  Wash.  R.  R. 
Co.,  4  /£.,  226;  Pike  a..  Van  Wormer,  5  fb.,  171;  Strauss  a. 
Parker,  9  /&.,  342;  Acome  a.  American  Mineral  Co.,  11  /&., 
24.)  But  the  actions  of  slander  and  malicious  prosecution 
cannot  be  united  under  the  Code.  By  section  167  of  the  Code, 
Biibd.  3,  all  causes  of  action,  ex  delicto,  can  be  joined,  except 
slander  and  libel ;  and  by  subd.  4  of  same  section,  actions  for 
injuries  to  character  (i.e.  slander  and  libel)  are  placed  in  a 
distinct  class.  (Alger  a.  Scoville,  6  How.  Pr.,  131.) 

III.  No  adjudication  has  been  found  that  an  action  for  slan- 
der uttered  in  a  foreign  country  may  not  be  maintained;  but 
it  has  been  repeatedly  held  that  an  action  for  assault  and  bat- 
tery or  false  imprisonment  could  not  be  maintained  where  the 
cause  of  action  occurred  abroad.     And  an  action  for  a  slander 
tittered  abroad  rests  on  the  same  principle.     (Moloney  a.  Dows, 
2  Hilton,  247.) 

IV.  The  slander  is  averred  to  have  been  uttered  in  New  Jer- 
sey.    New  Jersey  is  a  foreign  country.     The  complaint  does 
not  aver  that  by  the  laws  of  New  Jersey  the  words  uttered 
were  slanderous. 

V.  The  count  in  slander  is  clearly  bad,  because  the  words 
are  averred  to  have  been  spoken  in  the  course  of  a  judicial 
proceeding,  and  as  part  of  a  prosecution  alleged  to  have  been 
malicious.     A  plaintiff  cannot  thus  split  up  a  cause  of  action 
for  malicious  prosecution  into  two  actions.    (Sheldon  a.  Carpen- 
ter, 4  Comst.  Rep.,  579.)     1.  Nor  does  he  state,  the  slanderous 
words.     2.   He  merely  states  that  the  words  amounted  to  a 
charge  of  forgery. 

L.  S.  Chatfield,  for  the  respondent. 

BY  THE  COURT,* — LEONARD,  J. — The  defendant  has  demurred 
to  the  complaint  on  three  separate  grounds  : 

first.  For  an  improper  joinder  of  two  causes  of  action,  one 
for  slander,  and  the  other,  as  the  defendant  insists,  for  malicious 
prosecution. 

/Second.  That  the  facts  stated  in  the  complaint  do  not  consti- 
tute a  cause  of  action. 
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Third.  That  this  court  has  not  jurisdiction  of  the  subject  of 
the  action. 

The  first  cause  of  action  stated  in  the  complaint  is  unques- 
tionably for  slander.  The  second  cause  of  action  is  inartificially 
stated,  and,  if  intended  as  a  count  for  malicious  prosecution, 
wants  one  essential  averment,  viz :  that  the  act  complained  of 
was  without  probable  cause.  But  I  think  it  was  not  the  inten1 
tion  of  the  pleader  to  allege  "  malicious  prosecution"  in  the 
technical  sense. 

The  second  count  is  for  an  injury  to  the  plaintiff's  character 
by  a  false  and  malicious  charge,  made  by  the  defendant  under 
oath  before  a  grand  jury,  whereby  several  matters  of  special 
damage  occurred,  which  the  plaintiff  sets  forth. 

These  are  causes  of  action  which  are  embraced  in  the  fourth 
subdivision  of  section  167  of  the  Code,  and  may  be  properly 
united  in  a  complaint. 

The,defendant's  counsel  also  urged  at  the  argument  that  the 
complaint  does  riot  state  the  exact  words  spoken,  and  is  there- 
fore defective. 

The  complaint  states  that  the  words  therein  contained  are 
those  which  the  defendant  spoke  of,  and  concerning  the  plain- 
tiff. It  is  true  that  the  style  is  rather  unusual  for  a  conversa- 
tion, but  I  am  unable  to  perceive  that  the  defendant  did  not 
use  the  words  in  the  complaint  set  forth  exactly  as  there 
stated. 

The  supposed  want  of  jurisdiction  arises  from  the  acts  com- 
plained of  having  transpired  in  New  Jersey.  The  cause  of  ac- 
tion is  transitory,  and  the  plaintiff  can  recover  his  damages  for 
such  an  injury  wherever  the  defendant  can  be  found.  The 
slanderer  does  not  acquire  an  immunity  by  departing  from  the 
State  where  he  committed  the  injury. 

None  of  the  grounds  urged  against  the  complaint  are  well 
taken. 

The  order  must  be  affirmed  with  costs  of  the  appeal,  with 
leave  to  answer  in  twenty  days  on  payment  of  the  costs  of  the 
demurrer  and  of  the  appeal,  to  be  adjusted  by  the  clerk. 
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N.  Y.  Superior  Court ;   General  Term,  October,  1864. 

EXAMINATION  OF  PARTIES  TO  ACTION. — CONSTRUCTION  OF  SECTION 
399  OF  THE  CODE. 

The  exception  in  the  provision  of  section  399  of  the  Code  of  Procedure,  relating 
to  examination  of  parties,  that  a  party  shall  not  be  examined  in  his  own  be- 
half, in  respect  to  any  transaction  or  communication  had  personally  by  such 
party  with  a  deceased  person,  in  an  action  against  his  representatives,  was  not 
designed  to  exclude  the  testimony  of  the  living  party,  as  to  an  occurrence  at 
which  the  deceased  need  not  have  been  present,  or  as  to  a  fact  he  need  not 
have  known,  to  make  evidence  of  it  admissible. 

The  word  "transaction"  in  section  399  of  the  Code,  does  not  embrace  all  the 
occurrences  which  go  to  make  up  a  cause  of  action,  but  only  such  as  must  have 
been  communicated  to  the  deceased  person  to  give  them  effect.  « 

The  plaintiff,  George  II.  Franklin  was  in  the  habit  of  de- 
positing his  surplus  moneys  with  one  Haws,  by  placing  them 
in  the  Tradesmen's  Bank,  with  Haws'  assent,  to  the  credit  of 
Haws.  Haws  died  suddenly,  intestate,  having  in  his  hands  a 
considerable  sum  of  money  belonging  to  Franklin.  His  ad- 
ministrators having  declined  payment  of  the  claim,  this  suit 
was  brought.  Upon  the  trial,  the  plaintiff  proved  by  other  wit- 
nesses that  Franklin  often  came  to  Haws'  room,  got  from  Haws 
his  bank-book,  took  it  to  his  own  office,  took  money  from  his 
own  safe  or  pocket-book,  and  took  or  sent  it  to  the  Tradesmen's 
Bank,  where  it  was  deposited  to  the  credit  of  Haws,  and  so 
entered  in  the  bank-book.  That  Franklin  would  then  return 
the  book  to  Haws,  who  would  look  at  the  entry  and  place 
the  book  again  in  his  drawer.  He  also  proved  the  subsequent 
entry  by  Haws  of  these  amounts  in  his  check-book. 

The  plaintiff  then  being  called  in  his  own  behalf,  was  asked 
if,  having  the  said  bank-book  in  his  possession,  as  testified  to 
by  the  other  witnesses,  he  made  any  deposit  of  moneys  in  the 
Tradesmen's  Bank,  credited  to  Haws  in  said  book,  and  if  so, 
whose  money  it  was. 

The  defendants'  counsel  objected  to  the  admission  of  this 
evidence  under  section  399  of  the  Code  of  Procedure. 
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The  plaintiff  then  testified  that  he  did  so  deposit  money,  and 
that  it  was  his  own  money,  giving  the  particulars  of  such 
deposits.  On  motion  of  defendant's  counsel  this  testimony  was 
stricken  out,  as  not  being  within  the  terms  of  section  399. 

To  this  decision  of  the  referee  the  plaintiff  excepted. 

The  complaint  was  dismissed,  and  exception  taken. 

Henri/  II.  Anderson,  for  the  appellant. — If  this  action  is  one 
in  which  the  plaintiff's  testimony  is  subject  to  the  limitations 
imposed  by  section  399  of  the  Code,  the  evidence  of  the  plain- 
tiff as  to  the  matters  upon  which  he  was  interrogated  was 
properly  offered  and  received,  and  should  have  been  retained 
in  the  case.  Section  399  excludes  "transactions  arid  conversa- 
tions had  personally  with  the  deceased,"  and  no  other  transac- 
tions or  conversations.  The  plaintiff  would  not  have  been  per- 
mitted to  testify  as  to  the  conversations  had  with  Haws — for 
conversations  are  excluded — nor  as  to  receiving  a  bank-book 
from  and  returning  the  same  to  Haws,  for  those  are  transac- 
tions had  .personally  with  the  deceased  ;  but  the  matters  on 
which  the  witness  was  interrogated  are  those  of  which  the  de- 
ceased, at  the  time,  had  no  personal  knowledge,  and  to  say 
that  a  man  can  have  transactions  personally  with  another, 
of  which  the  other  person  has  no  personal  knowledge,  is  an 
absurdity. 

Barrett,  Brinsmade  cfc  Barrett,  for  the  respondents. — I.  AB 
to  the  first  question,  we  submit  that  the  testimony  of  the  plain- 
tiff was  properly  rejected  for  the  reasons  specified  in  the  opinion 
of  the  learned  referee. 

II.  If  the  testimony  was  not  in  respect  to  a  transaction  had 
personally  with  the  deceased,  then,  even  if  it  stands,  the  plain- 
tiff cannot  recover — there  being  no  question  of  agency  in  the 
case. 

III.  The  course  of  legislation  on  the  subject  has  been  marked 
by  a  determination  to  prevent  a  party  recovering  upon  his  own 
evidence  in  any  case,  where  the  deceased,  if  alive,  might  have 
controverted  his  statement.      1.  This  act  of  I860  is  the  only 
one  which  has  received  judicial  construction,  and  that  merely 
upon  the  question  as  to  who  should  be  deemed  l'  representa- 
tives."    (McCray/z.  McCray,  12  Abbotts'  Pr.,  1;  Schenck  a. 
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Warner,  37  Barb.,  258;  Lee  a.  Dill,  39  Barb.,  516;  Traphagen 
a.  Traphagen,  40  Barb.,  537.)  2.  In  all  of  these  cases  it  was 
assumed,  as  a  matter  beyond  debate,  that  if , the  defendants 
were  held  to  be  the  representatives  of  a  deceased  person,  the 
testimony  of  the  plaintiff  was  inadmissible.  3.  It  will  be  seen 
on  comparing  the  act  of  1862  that  the  intention  of  the  Legisla- 
ture was  to  set  the  question  as  to  who  are  "representatives"  at 
rest,  and  to  render  the  limitation  complete  and  comprehensive. 
Note  the  change  from  the  wrords  "  in  respect  to  any  transactions 
had  personally,"  in  the  act  of  1860,  to  the  words,  "in  respect 
to  any  transaction  or  communication  had  personally,"  in  the 
act  of  1862,  together  with  the  addition  of  "heirs  at  law,  next 
of  kin,  or  assignees."  The  Legislature  thus  assumed  that  there 
might  be  a  personal  "  transaction"  without  a  personal  "  com- 
munication." 

IY.  The  question  is  thus  reduced  to  a  construction  of  the 
words  "transaction  or  communication  had  personally  with  the 
deceased."  1.  To  suppose  a  comma  after  the  words  "  transac- 
tion" and  "personally"  is  to  end  the  discussion.  2.  But  if  the 
word  "personally"  has  reference  to  "  transaction" 'as  well  as 
"communication,"  it  proves  that  the  Legislature  assumed  that 
there  might  be  a  personal  transaction  without  a  personal  com- 
munication. Without  this  assumption  the  statute,  as  it  stood 
in  1860,  was  ample  to  cover  personal  communications.  This 
renders  it  perfectly  conclusive  that  although  there  was  no  "  per- 
sonal communication"  between  Franklin  and  Haws,  there  was 
a  "  personal  transaction"  within  the  meaning  of  the  Legislature, 
and  the  intent  and  spirit  of  the  statute. 

BY  THE  COURT.* — ROBERTSON,  Ch.  J. — The  399th  section  of 
the  Code,  which  confers  on  parties  to  actions  generally  the  right 
of  testifying  on  their  own  behalf,  excepts  therefrom,  in  actions 
of  a  certain  kind,  against  certain  parties,  as  the  representatives 
or  successors  of  others,  occurrences  of  a  certain  nature. 

Such  representatives  or  successors  are  enumerated  as  the 
"  executors,  administrators,  heirs-at-law,  next  of  kin,  or  assignees 
of  a  deceased  person."  The  actions  are  described  as  those 
where  the  persons  sued  have  acquired  title  to  the  cause  of  ac- 

*  Present,  ROBERTSON,  Ch.  J.,  MONELX  and  GAIITIN,  JJ. 
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tion  immediately  from  such  deceased  person,  or  have  been  sued 
as  such  representatives  or  successors,  and  the  occurences  are 
described  as  "  transactions  or  communications  had  personally" 
by  the  party  offered  as  a  witness  on  his  own  behalf  with  such 
deceased  person.  The  only  question  presented  on  this  appeal 
turns  on  the  meaning  of  the  phrase  "  transactions  or  communi- 
cations personally." 

The  object  of  this  exception  was  plainly  to  exclude  a  party 
to  a  transaction  from  testifying  in  an  action  brought  upon  it  to 
anything  which  occurred  at  it,  in  case  the  other  party  thereto, 
whose  representatives  were  sought  to  be  charged  in  such  action, 
had  died  since  the  occurrence  of  such  transaction,  and  as  clearly 
was  not  designed  to  exclude  the  testimony  of  a  living  party  as 
to  an  occurrence  at  which  the  deceased  needed  not  to  have  been 
present,  or  a  fact  which  he  needed  not  to  have  known,  in  order 
to  make  evidence  of  it  admissible.  It  requires  the  transactions 
or  communications  which  it  excludes  to  have  been  personal  be- 
tween the  living  and  deceased  party.  Nothing,  of  course,  can 
well  be  personal  unless  the  parties  individually  are  present 
when  it  occurs.  Of  course  this  section  assumes  that  transac- 
tions may  occur  without  a  communication,  which  latter  means, 
undoubtedly,  words  either  spoken  or  written,  although  after- 
wards the  term  conversation  alone  is  used  in  the  same  section. 
Acts  may  be  done,  such  as  the  delivery  of  an  article,  which 
may  most  materially  affect  the  rights  of  a  party,  although  not 
a  word  may  be  said  by  either  party.  This  section,  of  course, 
could  not  have  been  intended  simply  to  exclude  the  testimony 
of  u  party  as  to  his  own  acts,  and  yet  allow  him  to  testify  where 
he  was  present  at  an  occurrence  between  an  agent  of  his  and  a 
deceased  person,  by  which  the  latter  was  sought  to  be  bound. 

The  word  "  transaction"  in  this  provision  was  never  intended 
to  embrace  all  the  occurrences  which  go  to  make  up  a  cause  of 
action  ;  in  other  words,  every  thing  material  in  an  action ; 
otherwise  a  different  form  of  expression  would  have  been  used. 
For  that  purpose  it  would  have  expressly  excluded  either  party 
from  testfying  at  all,  as  to  any  thing  where  the  other  party  was 
dead. 

There  may  be  numberless  occurrences,  or  facts,  necessary  to 
be  established  in  every  action,  in  regard  to  which  one  of  the 
parties  may  know  nothing,  and  yet  it  would  be  unreasonable 
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and  unjust,  that  by  his  death  his  antagonist  should  be  deprived 
of  the  right  of  testifying  in  relation  thereto. 

The  ownership  of  the  money  deposited  by  the  plaintiff  in  the 
bank  of  the  decedent  represented  by  the  defendants,  was  in  no 
sense  a  transaction  or  communication  between  them  personally, 
since  it  did  not  appear  that  such  decedent  knew  any  thing 
about  it. 

It  is  true  it  might  have  appeared  on  cross-examination  that 
such  ownership  was  claimed  exclusively  by  virtue  of  something 
which  passed  between  the  plaintiff  and  such  decedent  person- 
ally, and  then  its  exclusion  would  have  been  proper.  The  fact 
of  deposit  was  sustained  by  other  evidence,  but  to  whom  the 
money  belonged  before  it  was  so  deposited  was  a  material  sub- 
ject of  inquiry,  whether  the  learned  referee  was  right  or  wrong 
in  his  view,  that  the  presumption  of  law  is,  that  the  delivery 
by  one  man  of  money  belonging  to  him  to  another,  or  its  de- 
posit by  him  to  the  credit  of  the  latter,  is  intended  to  be  mere 
payment  of  a  debt. 

It  is  very  clear,  unless  it  was  the  plaintiff's  money  when  he 
deposited  it,  he  could  not  well  recover  for  it  in  this  action. 
According  to  the  referee's  view,  even  if  he  had  proved  that 
fact,  something  more  was  necessary  to  be  established,  some  un- 
derstanding between  the  parties  that  all  moneys  so  deposited 
should  be  considered  as  a  loan,  repayable  on  demand.  To  that, 
of  course,  the  plaintiff  could  not  be  allowed  to  testify,  if  en- 
tered into  in  person  between  himself  and  the  deceased. 

How  far  the  referee  would  have  been  justified,  in  holding 
upon  the  evidence  admitted  by  him  even  with  the  addition  of 
that  excluded,  in  finding  in  favor  of  the  plaintiff  is  not  now  in 
question.  He  excluded  pertinent  evidence  not  within  the  pro- 
hibition of  the  statute,  and  for  that  error  the  judgment  must 
be  reversed,  and  a  new  trial  had,  with  costs  to  abide  the  event. 
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BOBBINS  a.  WELLS. 
New  York  Superior  Court ;  General  Term,  June,  1863. 

PARTIES  TO  ACTIONS. — CAPACITY  TO  SUE. — SUPPLEMENTAL  COM- 
PLAINT.— ACTIONS  AGAINST  JOINT-STOCK  COMPANIES. 

Leave  to  file  a  supplemental  complaint  does  not  establish  the  plaintiff's  right  to 
sue  for  the  original  cause  of  action. 

A  supplemental  complaint  presents  a  new  cause  of  action,  and  the  court  must 
examine  both  actions  before  they  can  determine  whether  the  plaintiff  has  a 
good  cause  of  action. 

The  objection  that  it  appears  by  the  complaint  that  the  plaintiff  is  a  foreign  ad- 
ministrator, should  be  taken  by  demurrer  on  the  ground  of  want  of  capacity  to 
sue;  and  an  omission  to  demur  is  a  waiver  of  the  objection.  This  objection 
does  not  go  to  the  sufficiency  of  the  cause  of  action. 

Suits  against  a  partnership  or  association  consisting  of  seven  or  more  persons, 
must  be  brought  against  the  president  or  treasurer  of  such  association,  and  the 
remedy  against  their  joint  property  be  exhausted,  before  an  action  can  be 
brought  against  one  or  more  of  the  individual  associates. 

Appeal  from  a  judgment  had  on  a  dismissal  of  the  complaint 
on  the  trial. 

An  action  was  commenced  by  Charles  A.  Robbins,  of  Iowa, 
against  Henry  Wells,  John  Buttern'eld,  and  others,  doing  busi- 
ness under  the  name  of  "The  American  Express  Company." 
Mr.  Robbins  having  died  pending  the  action,  Mary  J.  Robbins, 
his  administratrix,  under  letters  of  administration  issued  in 
Iowa,  obtained  leave  to  revive  the  suit  by  filing  a  supplemental 
complaint.  Subsequently  at  the  requisition  of  the  defendants 
she  tiled  security  for  the  costs.  The  complaint  was  against  "the 
defendants,  Henry  Wells,  John  Buttern'eld,  who  with  others 
unknown  to  plaintiff,  do  business  as  expressmen  or  forwarders 
under  the  name  of  the  American  Express  Company."  The  de- 
fendants, Wells  and  Buttern'eld  answered,  among  other  things, 
that  the  trunk  was  delivered  to  "The  American  Express  Com- 
pany," an  association  of  more  than  seven  persons,  of  which  the 
defendants  were  two. 
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Upon  the  trial  it  appeared  that  the  American  Express  Com- 
pany consisted  of  more  than  seven  shareholders,  and  that  the 
goods  were  delivered  to  the 'American  Express  Company. 

The  defendants  moved  for  a  non-suit,  and  the  dismissal  of  the 
plaintiff's  complaint. 

The  motion  was  granted,  and  plaintiff  appealed. 

William  It.  Martin,  for  the  appellant. — I.  It  was  not  true, 
in  point  of  fact,  that  the  action  was  brought  in  the  name  of  a 
foreign  administratrix.  The  action  was  brought  by  Charles  A. 
Robbins. 

II.  The  defendants  waived  their  objection  to  the  right  of 
plaintiff  to  sue,  by  neglecting  to  appeal  from  the  order  giving 
leave  to  file  a  supplemental  complaint,  by  failing  to  demur 
(Code,  §  148),  and  by  not  excepting  after  her  bond  for  costs  was 
filed.     The  objection  was  formal  and  should  have  been  made 
promptly.     (Zabriskie   a.  Smith,    13   N.    T.,   322.)     And    by 
pleading  to  the  merits  they  admit  the  right  and  character  in 
which  the  plaintiff  sues.     (1  Chitty  Plead.,  671  ;  Carpenter  a. 
Whitman,  15  Johns.,  208  ;  Flynn  a.  Stoughton,  5  Barb.,  115  ; 
Schermerhorn  a.  Jenkins,  1  Johns. ,  373  ;    St.  John  a.  North- 
rop, 23  Barb.)  25.) 

III.  The  action  is  properly  brought  against  the  defendants. 
1.  The  receipt,  which  is  the  contract  on  which  this  action  is 
brought,  states  that  Wells,  Butterfield  &  Co.,  are  express  for- 
warders, and  foreign  and  domestic  agents ;  that  they  have  as- 
sumed the  name  of  "  American  Express  Company  ;"  that  they 
are  "  proprietors"  of  the  business  and  the  company.     The  con- 
tract is  made  by  the  "  proprietors."     There  is  no  proof  that  the 
plaintiff  had  knowledge  that  they  were  a  joint-stock  associa- 
tion.    2.  Upon  this  receipt  the  action  was  properly  brought 
against  the  parties  who  signed  it,  Wells,  Butterfield  &  Co.  ;  and 
could  not  have  been  brought  against  the  American  Express 
Company.      The  plaintiff  sues  the  two  proprietors  who   are 
named,  who  with  others,  unknown  to  the  plaintiff,  do  business 
as  expressmen  or  forwarders  under  the  name  of  the  American 
Express  Company.     This  is  describing  the  defendants  as  they 
describe  themselves  in  the  contract,  and  is  a  good  suit  against 
Wells,  Butterfield  &  Co.     (Ziele  a.  Campbell,  2  Johns.  Cas., 
382;  Colly er  Partnership,   §§  713,  839,  840;   Chitty  Plead., 
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42,  46.)  3.  But  if  we  should  have  sued  the  joint-stock  associa- 
tion, the  American  Express  Company,  then  we  have  substan- 
tially complied  with  the  statute.  We  do  name  Henry  Wells  as 
defendant,  doing  business  under  the  name  of  the  American  Ex- 
press Company.  The  statute  provides  that  the  association  may 
sue  or  be  sued  in  the  name  of  its  president.  (2  Rev  Stat., 
4  ed.,  717,  §  121  ;  3  Ib.,  5  ed,,  777,  §  122.)  The  answer  avers 
that  he  is  president  of  the  association,  and  the  plaintiff  is  en- 
titled to  the  admission.  The  defect  in  the  complaint  is  thereby 
aided  and  cured.  The  defect  is  in  the  statement  of  the  title, 
and  not  in  the  title,  and  becomes  immaterial.  (1  Chitty  Plead., 
671,  681 ;  Bate  a.  Graham,  1  Kern.,  237;  White  a.  Joy,  3  Ib., 
83  ;  Ay  res  a.  Covill,  18  Barb.,  260  ;  Brown  a.  Harmon,  21  Ib., 
508  ;  Clark  a.  Dales,  20  Ib.,  42 ;  Stennel  a.  Hogg,  1  Saund., 
228,  and  note.)  Under  this  statute,  it  is  not  obligatory  to  de- 
scribe a  president  by  his  title  of  office.  (East  River  Bank  a. 
Judah,  10  How.  Pr.,  135.)  The  express  company  have  not 
been  misled  or  prejudiced,  nor  have  their  substantial  rights 
been  affected ;  for  they  have  answered  fully  to  the  merits ;  and 
in  aid  of  the  complaint,  have  set  out  the  fact  in  which  it  was 
defective.  The  only  defect  is  the  formal  one  of  omitting  the 
title  "  President."  It  is  merely  a  misnomer,  and  is  not  pleada- 
ble  in  abatement.  (1  Chitty  Plead.,  245,  246  ;  Elliott  a.  Hart, 
7  How.  Pr.,  25.)  Under  section  1764  of  the  Code,  the  defect 
should  be  disregarded  as  not  affecting  the  substantial  rights  of 
the  defendants.  Or,  as  it  was  done  in  ignorance,  the  pleading 
should  be  amended  under  section  175.  Section  173  authorizes 
the  court  before  or  after  judgment  to  correct  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect.  (Bate  a. 
Graham,  11  N.  Y.,  237;  Clark  a.  Dales,  W  Barb.,  42  ;  Barnes 
a.  Ferine,  9  Ib.,  202 ;  Fuller  a.  Webster  Ins.  Co.,  12  How.  Pr., 
293  ;  Lighte  a.  Everett  Ins.  Co.,  5  Bosw.,  716 ;  Bogart  a.  Mc- 
Donald, 2  Johns.  Cas.,  220,  note ;  Catlin  a.  Gtinter,  1  Duer, 
253.)  4.  The  receipt  is  ambiguous  and  equivocal.  Under  the 
general  heading  of  "  American  Express  Company,"  it  under- 
takes and  contracts  in  the  name  of  Wells,  Butterfield  &  Co.  ; 
it  limits  its  liability  in  the  name  of  the  company.  It  is  not 
equitable  to  allow  the  defendants  to  take  advantage  of  the 
equivocation  in  their  own  receipt,  and  escape  on  a  technicality 
from  their  just  liabilities.  All  ambiguities  are  construed  in. 
VOT,  XVIII.— 13 
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favor  of  the  grantee  or.  promisee.  (Chitty  Cont.,  94,  95  ;  Mar- 
vin a.  Stone,  2  Cow.,  781  ;  Angell  Com.  Car.,  §  246.) 

Hooper  C.  Van  Vorst,  for  the  respondents. — I.  The  American 
Express  Company  is  a  joint-stock  company  or  association,  con- 
sisting of  seven  and  more  shareholders,  and  should  be  sued  in 
the  name  of  the  president  or  treasurer  thereof.  (Rev.  Stat., 
5  ed.,  777,  §  122  arid  125.)  The  stockholders  cannot  be  sued 
until  the  remedy  against  the  association  has  been  exhausted  by 
judgment  and  execution. 

II.  The  plaintiff,  a  foreign  administratrix,  not  having  taken 
out  letters  in  this  State,  cannot  maintain  this  action.  (Morrell 
a.  Dickey,  1  Johns.  6%.,  153  ;  Doolittle  a.  Lewis,  7  /£.,  45.) 

BY  THE  COURT.* — ROBERTSON,  J. — It  appears  by  the  case  that 
only  one  action  was  tried,  one  set  of  pleadings  before  the  court, 
and  one  complaint  dismissed,  and  that  was  in  the  supplemental 
action  brought  by  Mrs.  Robbins  to  enable  her  to  succeed  to 
whatever  rights  her  husband  had  in  the  original  action,  and 

O  O  ' 

prosecute  it  to  a  conclusion.  One  of  the  grounds  on  which 
such  dismissal  was  asked  for  was,  the  legal  disability  of  Mrs. 
Robbins  to  prosecute  any  action.  Whatever  testimony  was 
admitted  on  such  trial  to  sustain  the  original  cause  of  action 

O 

was  therefore  immaterial,  and  may  be  dismissed  from  our  con- 
sideration. The  present  plaintiff's  attorney  appears  from  the 
complaint  to  have  proceeded  upon  the  erroneous  view  that  the 
leave  granted  to  file  a  supplemental  complaint  necessarily 
either  absorbed  the  original  action  in  the  new  one,  or  established 
the  plaintiff's  right  to  sue,  for  the  same  cause  of  action.  The 
present  complaint,  except  that  it  alludes  to  the  previous  action, 
would  be  suitable  for  an  entirely  new  one.  In  a  supplemental 
complaint,  where  the  original  one  alleges  the  facts  on  which 
the  action  is  based,  the  reiteration  of  those  facts  is  entirely  un- 
necessary. "What  was  in  the  original  complaint  (if  any  was 
filed)  does  not  appear,  as  it  is  not  before  us.  At  all  events,  it 
is  necessary  to  try  both  actions  before  it  can  be  determined 
whether  there  was  originally  a  cause  of  action. 

Clearly,  the  determination,  whether  the  party  filing  the  sup- 

*  Present,  BOSWORTH,  Ch.  J.,  ROBKETSON  and  BARBOUR,  JJ.. 
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plemental  bill  was  entitled  to  succeed  to  the  rights  of  the 
original  plaintiff,  was  necessary,  before  ascertaining  whether 
there  was  any  cause  of  action,  and  if  she  were  not  so  entitled, 
the  court  would  not  undertake  to  pass  upon  the  original  issues 
in  this  cause,  when  the  true  successor  to  the  plaintiff's  rights  was 
not  before  them  to  maintain  them. 

Assuming,  then,  that  the  only  action  tried  was  the  supple- 
mental one,  and  the  only  issue  in  it  to  be  the  right  of  Mrs.  Rob- 
bins  to  succeed  to  her  husband's  position  as  plaintiff.  I  fully 
concur  with  the  chief-justice  in  holding  that  the  objection  to 
her  right  to  prosecute,  by  reason  of  deriving  title  under  a  for- 
eign administration,  was  waived,  as  being  the  second  cause  of 
demurrer  specified  in  section  144  of  the  Code,  under  section 
148.  Such  objection  goes  wholly  to  the  right  to  sue,  and  not 
that  to  receive  or  discharge  the  claim.  (Doolittle  a.  Lewis,  7 
Johns.  Ch.,  45 ;  Robinson  a.  Crandall,  9  Wend.,  425.)  They 
may  be  sued  in  this  State  in  their  representative  capacity  for 
moneys  collected  by  them,  including  such  a  claim,  Campbell  a. 
Tousey  (7  Cow.,  64),  and  they  may  assign  their  claims  so  as  to 
give  the  assignee  a  right  to  sue.* 

A  voluntary  payment  by  the  defendants  to  the  plaintiff  would 
have  discharged  the  latter  as  against  all  other  claimants.  The 
defendants  may,  therefore,  choose  to  waive  the  objection  as  to 
the  right  to  recover  by  the  plaintiff,  arid  put  their  defence  on 
the  merits.  A  payment  by  them  after  the  action  was  termi- 
nated, whether  voluntary  or  involuntary,  would  bar  the  action 
of  any  other  person. 

The  mere  leave  to  file  the  supplemental  complaint  decides 
nothing  as  to  the  plaintiff's  rights.  The  judgment  that  the 
plaintiff  in  it  have  leave  to  prosecute  the  original  action,  and 
succeed  to  all  the  rights  of  the  first  plaintiff,  is  a  different  mat- 
ter. Where  the  court  can  see  on  the  face  of  the  supplemental 
complaint  that  the  former  action  is  fatally  defective,  it  may  re- 
fuse such  judgment.  (Candler  a.  Pettit,  1  Paige,  1GS;  Day  a. 
Potter,  9  2b.,  G45.) 

I  think  the  provision  of  the  statute  of  1853  (ch.  153),  amend- 
ing the  statute  of  1849,  as  to  joint-stock  companies  (3  Rev.  StaL, 
5  ed.,  777,  7TS,  §§  125,  827),  is  peremptory  in  requiring  suits 


*  See  Middlebrook  a.  Merchants'  B;ink,  Ante,  109. 
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against  partnerships  consisting  of  more  than  seven  members  to 
be  brought  against  the  president  or  treasurer  in  order  to  deter- 
mine their  liability,  and  the  remedy  against  their  joint-property 
to  be  exhausted  before  an  action  can  be  brought  against  the 
individual  associates. 

The  answer  to  the  supplemental  complaint  shows  that  the 
defendants  are  members  of  such  a  joint-stock  association,  and, 
therefore,  no  action  can  be  maintained  against  any  one  but  the 
officers  named  in  the  statute.  This  may  be  considered  as  an 
objection  arising  under  the  first  or  fourth  of  the  causes  of  de- 
murrer, specified  in  section  144  of  the  Code.  The  court  has  no 
jurisdiction  of  the  subject  of  the  action,  so  as  to  make  the  de- 
fendants responsible,  until  after  the  recovery  of  judgment  and 
issuing  of  execution  against  the  officers  of  the  association,  and 
even  if  the  defendants  are  at  all  proper  parties  to  the  present 
supplemental  action,  clearly  the  officers  in  question  should  be 
added,  and  in  that  respect  there  is  a  defect  of  parties. 

The  dismissal  of  the  supplemental  complaint  was  therefore 
proper,  and  should  be  affirmed,  with  costs. 

On  the  character  of  the  evidence  on  the  merits  I  do  not  un- 
dertake to  pass. 


LAWRENCE  a.  SMITH, 

j   Supreme  Court ^  Eighth  District ;  Special  Term,  July,  1864. 
COSTS. — ORDER  DENYING  NEW  TRIAL. 

Under  an  order  denying  a  motion  on  a  case  made,  for  a  new  trial,  "with  costs," 
only  costs  of  an  order,  that  is  ten  dollars,  are  taxable. 

Motion  by  defendants  for  readjustment,  of  plaintiff's  costs. 

This  action  was  brought  by  George  H.  Lawrence  against 
Frederick  Smith  and  others.  It  was  tried  at  the  circuit  before 
a  jury,  and  the  plaintiff  had  a  verdict.  The  defendants  made 
a  case  with  exceptions,  and  moved  at  special  term  for  a  new 
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trial,  which  motion  was  denied,  "  with  costs."    The  entry  of 
judgment  had  been  stayed  until  the  decision  of  this  motion. 

In  adjusting  his  bill  of  costs,  the  plaintiff  insisted  that  he  was 
entitled  to  the  following  items,  and,  against  the  defendant's 
objection,  the  clerk  of  Erie  county  allowed  them  : 

Costs  before  argument  on  appeal $20  00 

For  argument  on  appeal 40  00 

Defendants  excepted  to  the  clerk's  ruling,  and  now  made 
this  motion  by  way  of  appeal,  for  a  readjustment. 

L.  L.  Lewis,  for  plaintiff,  cited  section  307,  subd.  5  of  the 
Code  as  amended  in  1864,  and  contended  that  the  costs  of  an 
appeal  to  general  term  being  given  by  that  subdivision  "  for  a 
new  trial,  on  a  case  made,"  if  it  meant  any  thing,  it  was  in- 
tended to  apply  to  motions  at  special  term  "  for  a  new  trial  on 
a  case  made." 

Geo.  W.  Cothran,  for  defendants. — I.  As  costs  before  argu- 
ment, and  for  arguments  u  on  appeal,"  the  items  objected  to 
were  improperly  allowed ;  as  there  was  no  appeal,  the  entry  of 
judgment  having  been  stayed  until  after  the  decision  of  this 
motion  for  new  trial  at  special  term. 

II.  An  application  to  the  special  term  for  a  new  trial  on  a 
cause,  is  "a  motion."     (Code,  §  401  ;  Jackett  a.  Judd,  18 llow. 
Pr.,  385.)    The  relief  granted  is  "  an  order."     (Code,  §  400.) 
Costs,  in  the  discretion  of  the  court,  not  exceeding  $10,  may  be 
allowed  on  decision  of  "  a  motion."     (fb.,  §  315.)     On  an  ap- 
peal from  an  order  made  at  special  term,  granting  or  refusing 
a  new  trial,  only  motion-costs  can  be  allowed.     (Code,  §§  349, 
307,  subd.  5,  although  Jackett  a.  Judd,  supra,  holds  other- 
wise.) 

III.  It  is  contended  that  subdivision   5,  of  section  307  as 
amended  in  1864,  allows  costs  as  adjudged.     This  is  a  mistake. 
That  subdivision  relates  solely  to  appeals  from  judgments,  and 
to  the  argument  of  motions  ordered  by  the  court,  or  required 
by  the  Code,  to  be  heard  at  general  term  in  the  first  instance. 
When  a  trial  has  been  had  before  a  jury,  if  a  review  of  the 
facts  is  desired,  it  can  only  be  had  on  a  motion  "  for  a  new 
trial  on  a  case  made"  at  the  special  term.    (Code,  §  265.)    After 
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the  decision  of  this  motion,  an  appeal  lies  to  the  general  term 
from  the  order  made  at  special  term,  and  from  the  judgment 
entered  in  accordance  therewith.  It  is  argued  at  general  term 
as  "  an  appeal"  from  a  judgment  and  an  order,  and  is  not  a 
motion  "for  a  new  trial  on  a  case  made."  Upon  such  appeals 
two  very  different  bills  of  costs  are  allowed ;  the  appeal  from 
the  order  refusing  a  new  trial  carrying  but  motion-costs  (in  the 
discretion  of  the  court),  whereas  the  appeal  from  the  judgment 
carries  full  costs  absolutely,  to  the  successful  party.  But  when 
the  trial  has  been  by  the  court  without  a  jury  (section  268);  or 
by  referees  (section  272),  if  a  review  of  the  findings  and  de- 
cisions of  the  court  or  referee  is  sought,  the  party  seeking  it 
must  make  a  "  case,"  &c.,  and  make  his  motion  "  for  a  new 
trial  on  a  case  made"  at  the  general  term  in  the  first  instance. 
Although  he  is  obliged  to  appeal  from  the  judgment,  yet  his 
proceedings  amount  to  nothing  but  a  motion  "  for  a  new  trial 
on  a  case  made."  This  is  submitted  as  the  correct  interpreta- 
tion of  subdivision  5,  of  section  307. 

BY  THE  COURT. — DANIELS,  J. — Held  that  the  plaintiff  on  the 
motion  for  a  new  trial  at  the  special  term  was  entitled  to  but 
$10  motion-costs,  as  the  proceeding  was  a  mere  motion,  and 
not  embraced  within  subdivision  5,  of  section  307.  The  court 
referred  to  Jackett  a.  Judd  (18  How.  Pr.,  385),  as  being  de- 
cisive of  the  question  involved  in  this  case;  and  held  that  the 
amendment  of  1864,  by  the  substitution  of  the  word  "or,"  in 
the  place  of  " as"  so  that  it  should  read  " or  for  a  new  trial, 
on  a  case  made,"  instead  of  "  as  for  a  new  trial,  on  a  ease 
made,"  did  not  vary  the  rule  as  to  the  amount  of  costs  to  be 
allowed  on  a  motion  for  a  new  trial  at  the  special  term. 

The  motion  for  a  readjustment  of  costs  granted,  with  $10  costs 
of  motion,  with  directions  that  the  clerk  disallow  the  items  of 
$20  and  $40  for  argument  on  appeal,  and  in  lieu  thereof,  al- 
low the  plaintiff  $10. 
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EGBERTS  a.  MATHEWS. 

New  York  Common  Pleas  ;  Special  Term,  October,  1864. 
INJUNCTION. 

Injunctions  are  not  to  be  granted  except  with  great  caution,  and  in  cases  where 
the  right  and  the  necessity  are  clear. 

An  injunction  against  dispossessing  a  tenant  should  not  be  granted  after  a  war- 
rant of  dispossession  has  been  executed. 

In  an  action  of  an  equitable  nature,  to  recover  possession  of  the  premises,  the 
court  will  not  enjoin  the  defendants  from  setting  Tip  the  proceedings  under 
which  they  dispossessed  the  plaintiff,  as  a  defence  in  another  action  for  damages 
brought  by  the  same  plaintiff  against  them  on  the  ground  that  such  proceed- 
ings were  without  jurisdiction. 

Motion  to  dissolve  a  preliminary  injunction. 

CARDOZO,  J. — In  Fredericks  a.  Mayer  (1  J2os.  8.  C.  7?.,  227), 
Judge  Woodruff  (see  p.  232)  very  justly  and  accurately  says: 
"  The  frequency  of  applications  for  in  junctions,  pendent  elite,  and 
I  may  add,  the  facility  with  which  they  are  obtained,  may  prop- 
erly induce  us  to  recur  to  some  familiar  rules  which  ought  to 
govern  the  court  in  the  exercise  of  its  summary  and,  in  a  de- 
gree, arbitrary  power;  it  should  be  guarded  by  a  most  cautious 
discretion,  forbidding  its  exercise  when  it  will  operate  oppres- 
sively, or  work  immediate  injury,  or  where  the  right  of  the 
plaintiff  is  doubtful,  or  the  facts  are  not  clearly  ascertained. 

"  It  has  been  well  said,  that  '  there  is  no  power,  the  exercise 
of  which  is  more  delicate,  which  requires  greater  caution,  de- 
liberation and  sound  discretion,  or  is  more  dangerous  in  a  doubt- 
ful case,  than  the  issuing  of  an  injunction.  It  is  the  strong  arm 
of  equity,  which  ought  never  to  be  extended  unless  to  cases  of 
great  injury,  where  courts  of  law  cannot  ail'ord  an  adequate  or 
commensurate  remedy  in  damages.  The  right  must  be  clear, 
and  it  will  not  be  awarded  in  doubtful  cases,  nor  in  new  ones 
not  coming  within  well-established  principles."3  (Mr.  Justice 
Baldwin,  1  Bald.  C.  Ct.  R.,  218 ;  2  Story,  EJ.  Jur.,  §  950,  b ; 
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see  also  Redfield  a.  Middleton,  7  Bosw.,  649 ;  Gurnee  a.  Odell, 
13  Abbotts'  Pr.  Rep.,  267.) 

There  is  another  rule,  quite  familiar  and  perfectly  settled, 
viz.,  that  where  the  whole  equity  of  the  bill  is  fully  met  and 
denied,  the  injunction  must  fall.  It  is  superfluous  to  cite  au- 
thorities to  this  point.  If  the  matter  in  the  present  instance 
rested  exclusively  on  the  complaint  and  answers,  it  is  perfectly 
clear  that,  under  the  rule  last  mentioned,  the  injunction  would 
have  to  be  dissolved.  Is  the  case  altered  by  the  various  affi- 
davits on  either  side?  I  shall  riot  stop  to  review  them  here, 
but  shall  only  say  that,  after  very  careful  consideration  of  them, 
I  think  the  remarks  of  Judge  Woodruff,  in  Duigan  a.  Hogan 
(1  J3osw.,  652),  that  "  all  that  results  from  the  addition  of  the 
affidavits  to  the  bill  and  answer  respectively  is  that  the  wit- 
nesses differ  in  their  statements  as  widely  as  the  parties  them- 
selves," would  be  apposite  here. 

It  seems  to  me  that  when  the  rules  laid  down  in  the  authori- 
ties I  have  quoted  are  applied  to  this  case,  there  can  be  no 
doubt  that  the  preliminary  injunction  should  not  be  retained. 

The  equities  of  the  bill  are  fully  met  and  denied,  and  the 
conflicting  affidavits  do  not  enable  me  to  say  that  the  plaintiff's 
case  is  clear  and  beyond  doubt.  Nor  can  I  see  that  the  plain- 
tiff will  suffer  irreparable  damage,  or  that  a  court  of  law  has 
not  power  to  give  him  full  compensation,  and  it  is  not  pre- 
tended but  that  the  defendant  Mathews  is  abundantly  respon- 
sible. 

If  the  plaintiff  has  been  improperly  evicted,  he  can  sue  at 
law  and  recover  ample  satisfaction  for  the  injury  to  his  business 
as  well  as  the  loss  of  his  time.  (Marquart  #.  La  Farge,  5  Duer, 
559.) 

On  the  other  hand,  the  defendant  Mathews,  who  claims  to 
have  acted  in  good  faith  throughout  the  whole  proceedings, 
has  partly  erected  a  large  and  costly  building,  which  is  now  in 
such  a  condition  that,  to  say  the  least,  it  would  be  a  great  hard- 
ship on  him  (if  the  action  should  result  in  his  favor)  if  he  should 
be  prohibited  from  completing  it.  In  other  words,  the  injunc- 
tion would  u  operate  oppressively"  on  Mr.  Mathews,  and  is  un- 
necessary for  the  full  indemnification  of  Mr.  Roberts. 

Again,  I  have  very  carefully  examined  every  reported  case 
in  this  State,  to  which  my  attention  has  been  directed,  in  which 
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a  court  of  equity  has  ever  restrained,  even  temporarily,  a  land- 
lord from  dispossessing  his  tenant,  and,  as  I  suggested  on  the 
argument,  in  every  instance  the  injunction  issued  before  the 
landlord  had  actually  acquired  possession  of  the  premises — 
sometimes  not  before  the  warrant  to  dispossess  had  been  granted, 
but  always  before  it  had  been  executed.  But  in  this  case  the 
defendant  was  actually  in  possession  of  the  premises  before  the 
injunction  was  issued.  I  think  an  injunction  ought  not  to  go 
to  command  the  defendant  not  do  that  which  is  already  done 
and  completed. 

"What  am  I  to  restrain  ?  Not  the  dispossessing  of  Roberts, 
for  the  answer  of  the  defendants  would  be  manifest  and  con- 
clusive, "  We  don't  intend,  or  seek  to  dispossess  him,  he  is  al- 
ready out,  and  we  are  in."  Am  I,  then,  to  command  the  de- 
fendants to  vacate  the  premises  and  restore  the  possession  to 
Roberts  ?  Surely  such  a  thing  should  only  be  done  when  the 
action  has  resulted  in  his  favor.  But,  if  it  were  ever  proper  to 
do  so  on  a  preliminary  motion,  and  that  in  a  case  in  which  the 
statements  of  the  parties  and  their  witnesses  are  greatly  in  con- 
flict, I  do  not  think  that  an  injunction  is  the  right  method  of 
accomplishing  such  an  object. 

But,  however  this  may  be,  I  think  it  perfectly  clear  that  I 
ought — following  the  authorities  I  have  cited,  and  a  great  many 
more  that  might  be  quoted — to  say,  that  this  case  is  so  doubt- 
ful on  the  papers,  and  the  injury  to  the  plaintiff  so  capable  of 
recompense  in  damages,  and  the  hardship  to  the  defendant 
Mathews  so  great,  that  I  ought  not,  on  a  preliminary  motion, 
to  adjudge  the  action  against  the  defendants,  and  grant  that  re- 
lief, which  a  temporary  injunction  in  effect  works,  to  which  the 
plaintiff  has  not  an  absolute  right  until  final  judgment  in  his 
favor  in  the  action. 

This  disposes  of  the  injunction,  except  so  far  as  it  restrains 
the  defendants  from  setting  up  the  judgment  and  proceedings 
before  Justice  Quinn,  in  their  answers  in  the  suit  for  damages ; 
and  some  of  the  remarks  which  I  have  made  apply  to  that 
branch  of  the  injunction  also. 

I  only  design  to  add,  that  I  should  hesitate  very  long  to  ad- 
judicate, on  a  mere  motion,  and  especially  when  the  papers  are 
conflicting,  that  those  proceedings  are  so  clearly  without  juris- 
diction, or  fraudulent,  as  to  afford  no  protection  to  the  defend- 
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ants ;  and  unless  I  do  that,  I  do  not  see  how  I  can  properly  pre- 
vent their  being  pleaded.  JSTor  will  any  inconvenience  be 
sustained  by  the  plaintiff.  Because,  as  the  validity  of  those 
proceedings  will  be  presented  in  both  suits,  the  decision  on  that 
point,  whichever  action  is  tried  first,  will  be  conclusive  in  the 
other. 

If  the  plaintiff  thinks  that  he  can  better  avail  himself  of  ob- 
jections to  those  proceedings  in  the  equity  case  than  in  the  suit 
for  damages,  he  should  apply  to  the  court  to  stay  the  suit  at 
law  until  the  trial  of  this  case.  While  he  prosecutes  both 
actions,  I  ought  not,  under  the  circumstances,  if  he  exacts  an 
answer  in  the  suit  at  law  before  final  judgment  in  this  case,  to 
prevent  the  defendants  from  pleading  proceedings  which  they 
insist  are  legal  and  rightful  in  every  respect.  It  certainly  can' 
only  be  in  the  clearest  case  that  a  court  should  ever  undertake 
to  forbid  a  defendant  from  availing  himself  of  a  defence. 

If  these  views  are  correct,  I  need  hardly  say  that  they  apply 
with  greater  force  against  the  application  to  enjoin  the  defend- 
ants from  availing  themselves  of  the  dispossessing  proceedings 
as  a  defence  to  the  criminal  charge  pending  before  Recorder 
Hoffman. 

The  motion  to  dissolve  the  injunction  must  be  granted,  with 
$10  costs  to  the  defendants,  to  abide  the  event  of  the  action. 


WRIGHT  a.  HOLBROOK. 

New  York  Superior  Court ;  General  Term,  October,  1864. 
CONSTRUCTION  OF  STATUTE. — EVIDENCE. 

A  note  given  in  payment  for  land,  with  an  agreement  that  on  default  of  pay- 
ment of  the  note  the  land  may  be  sold,  is  not  a  mortgage  within  the  meaning 
of  1  llev.  Stat.,  749,  §  4,  and  in  an  action  against  executors  upon  such  a  note, 
evidence  of  such  agreement,  in  defence,  should  be  excluded. 

This  was  an  appeal  from  a  judgment  entered  upon  a  verdict 
rendered  under  the  direction  of  the  court.  The  action  was 
brought  upon  a  note  made  by  the  defendants'  testator  for 
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$8,000.  The  answer  set  up  that  the  note  was  given  in  pay- 
ment for  lands  in  Massachusetts,  which  the  plaintiff  had  con- 
tracted to  sell  to  the  deceased ;  and  that  by  the  contract  of  sale 
the  plaintiff  might,  on  three  months'  default  in  payment  of  the 
note,  sell  the  land  at  public  auction,  and  apply  the  proceeds  to 
the  payment  of  the  note  ;  and  claimed,  that  no  cause  of  action 
arose  against  the  defendants  as  executors,  until  the  plaintiff  had 
exhausted  his  remedy  against  the  land. 

On  the  trial,  the  plaintiff  gave  the  note  in  evidence,  with 
proof  of  the  amount  due  upon  it,  and  rested ;  the  defendants 
then  offered  proof  of  the  agreement  set  out  in  their  answer,  to 
•which  the  plaintiff  objected.  The  objection  was  sustained,  and 
the  defendants  excepted.  The  court  thereupon  directed  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of  their  claim.  Judg- 
ment was  entered  in  accordance  with  such  verdict,  and  the 
defendants  appealed. 

Alexander  W.  Bradford,  for  the  appellants. — I.  By  the 
terms  of  the  agreement,  the  equitable  title  to  the  land  therein 
mentioned  was  vested  in  the  purchaser  Holbrook,  subject  to  be 
defeated  only  in  case  of  non-payment  of  the  note,  and  the  ex- 
ercise by  the  plaintiff  of  the  power  of  sale  contained  in  the 
agreement.  The  nominal  title  was  in  the  plaintiff,  but  the  real 
interest  and  ownership  were  in  the  purchaser.  (2  22ev.  Stat., 
marg.j  111,  §66;  Thompson  a.  Gould,  20  Pickering,  134; 
Seton  a.  Slade,  7  Ves.,  264-284 ;  Stwy  E%.  Jar.,  §§  738, 
790.) 

II.  The  effect  of  the  whole  agreement,  taking  the  note  as 
part  thereof,  was  to  vest  in  the  plaintiff  an  equitable  mortgage 
upon  the  lauds,  which  could  be  foreclosed  only  by  decree  in 
equity,  or  by  an  execution  of  the  power  of  sale  contained  in 
the  agreement.  The  rights  of  the  parties  and  their  remedies 
were  precisely  the  same  as  if  the  plaintiff  had  in  fact  conveyed 
to  the  purchaser  and  taken  back  a  bond  and  mortgage  for  the 
consideration.  (Story  E<}.  Jur.,  440  §1217,;  4  Kent.  Com., 
Lee.  58,  3  ed.,  151,  144,  and  cases  cited.)  The  case  is  to  bo 
treated,  then,  as  an  action  against  executors  on  a  bond  se- 
cured by  mortgage.  (Neate  a.  Duke  of  Marlborough,  3  Mylne 
cfc  Craig,  407-415 ;  Bao.  Abr.,  Heir  cfc  Ancestor,  II.  1 ;  2  Tidd's 
Pi\,  9  ed.,  936-938.) 
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III.  By  the  laws  of  this  State,  whenever  any  real  estate,  sub- 
ject to  a  mortgage  by  any  ancestor  or  testator,  shall  descend 
to  an  heir,  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy 
and  discharge  such  mortgage  out  of  his  own  property,  with- 
out resorting  to  the  executor  or  administrator  of  the  ancestor  or 
testator,  unless  there  be  an  express  direction  in  the  will  of  such 
testator  that  such  mortgage  be  otherwise  paid.  (1  Itev.  Stat., 
marg.,  749,  §  4.)  The  effect  of  this  provision  is  to  throw  the 
payment  of  the  mortgage  in  the  first  instance  on  the  land  as 
the  primary  fund  or  security,  so  that  the  holder  of  the  mort- 
gage must  exhaust  his  remedy  upon  the  land  before  resorting 
to  the  personal  estate. 

F.  N.  Bangs,  for  the  respondent. — I.  There  being  an  express 
provision  of  the  Revised  Statutes  (2  Rev.  Stat.,  88,  §  32)  which 
would  prevent  the  issue  of  an  execution  in  this  cause,  without 
leave  of  the  surrogate,  no  question  as  to  the  fund  out  of  which 
the  judgment  shall  be  paid  can  arise  here. 

II.  The  section  in  question  was  intended  to  introduce  a  rule 
in  the  marshaling  of  ass-ets  in  the  proper  forum,  but  not  as  a 
bar  to  an  action  at  law.     It  does  not,  by  its  terms,  purport  to 
affect  the  rights  of  creditors,  but  only  to  readjust  equities  as 
between  heir  and  administrator.  Johnson  a.  Corbett  (11  Paige, 
265)  was  originally  a  proceeding  in  the  surrogate's  court,  in- 
volving the  marshaling  of  assets. 

III.  Although  the  Code  has  given  admissibility  to  equitable 
defences  in  what  were  formerly  actions  at  law,  yet  the  answer 
does  not  set  up  an  equitable  defence.     At  most,  it  only  asserts, 
by  way  of  bar  to  an  action  on  a  promissory  note,  that  a  state 
of  facts  may  exist  which  requires  the  testator's  assets  so  to  be 
marshalled  as  to  exonerate  his  personal  estate,  in  whole  or  in 
part,  from  the  payment  of  this  demand. 

IY.  The  section  is  inapplicable.  1.  The  case  is  not  within 
the  terms  of  the  section.  There  is  no  "  mortgage  given"  by 
the  ancestor.  There  was  a  power  to  sell,  expressly  reserved  by 
the  vendor,  but  that  is  no  more  than  impliedly  existed  in  John- 
son a.  Corbett.  (Lamport  a.  Beeman,  Z±Barb.,  239.)  2.  The 
section  relied  upon  is  not  a  rule  for  the  executor  in  the  distri- 
bution of  the  personalty,  but  is  a  rule  governing  the  tenure  of 
real  estate. 
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V.  Notwithstanding  the  section  relied  upon  by  the  defend- 
ants, the  personal  estate  of  the  testator  is  the  primary  fund  for 
the  payment  of  the  note,  even  in  the  surrogate's  court,  either 
at  common  law  or  under  our  statute.  (Livingston  a,  Newkirk, 
3  Johns.  Ch.,  312  ;  Champion  a.  Brown,  6  lb.,  398  ;  Johnson 
a.  Corbett,  11  Paige,  265.) 

YI.  Before  the  time  of  the  Revised  Statutes,  there  were  two 
cases  in  which  the  rule  prevailed  that  the  personal  estate  must 
exonerate  the  realty  from  an  obligation  of  the  ancestor.  The 
first  was  where  the  ancestor  had  borrowed  money  on  mortgage. 
(5  Edmond^  12.  £,  338,  note ;  Duke  of  Cumberland  a.  Cod- 
rington,  3  Johns.  (7A.,  229.)  The  second  case  in  which  the  rule 
prevailed,  was  where  the  ancestor  had  contracted  to  buy  real 
estate,  and  had  died  before  the  contract  was  consummated  by 
a  conveyance.  The  section  in  question  was  intended  only  to 
reverse  the  rule  in  its  application  to  the  former  case.  (Re- 
visers' note.) 

BY  THE  COUKT — GARVIN,  J. — The  plaintiffs,  in  their  complaint, 
demand  judgment  against  the  defendants  as  the  legal  represent- 
atives of  Davis  B.  Holbrook,  deceased,  upon  a  promissory  note 
for  the  sum  of  8,000  dollars,  with  interest  at  the  rate  of  six  per 
cent.,  alleging  the  note  to  be  due  and  unpaid ;  and  that  the  de- 
fendants have  in  their  respective  hands,  or  under  their  control, 
moneys  and  property  of  the  estate  of  the  deceased  more  than 
sufficient  to  pay  the  amount  of  said  note  and  interest  and  aver 
demand  of  payment. 

The  defendants  admit,  in  their  answer,  the  allegations  of  the 
complaint,  except  that  relative  to  the  sufficiency  of  assets ; 
and  further  allege,  by  way  of  defence — 

1st.  That  the  note  was  given  for  the  price  of  certain  lauds  in 
the  State  of  Massachusetts. 

2d.  That  by  a  certain  agreement  for  sale  of  said  lands,  the 
plaintiff  has  a  right  to  sell  said  lands  at  public  auction  three 
months  after  said  note  should  fall  due,  and  apply  the  proceeds 
of  such  sale  towards  the  payment  of  said  note.  And  the  de- 
fendants claim  that  no  cause  of  action  exists  against  them  as 
such  executors  until  the  plaintiff's  remedy  is  exhausted  against 
the  said  lands,  and  the  said  lands  shall  have  been  sold  under 
the  provisions  of  the  said  agreement,  and  the  proceeds  applied 
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upon  the  note.  That  certain  stock  mentioned  in  the  agree- 
ment was  taken  and  held  by  the  plaintiff  as  collateral  to  said 
note,  and  the  plaintiff  should  account  for  the  proceeds  thereof, 
and  deduct  the  same  from  the  amount  of  said  note.  Upon  the 
trial  of  this  action  the  plaintiff  made  his  case  by  putting  in 
evidence  the  note,  with  a  computation  of  interest,  and  rested 
his  cause. 

The  defendants'  counsel  offered  in  evidence  the  agreement 
and  other  matters  set  up  in  the  answer,  to  which  the  plaintiff 
objected,  which  objection  the  court  sustained.  The  plaintiff 
had  a  verdict  under  the  direction  of  the  court  for  the  sum  of 
$10,322.63,  to  which  decision  and  direction  the  defendants 
duly  excepted.  Judgment  was  entered  upon  the  verdict,  with 
costs. 

It  is  insisted,  and  this  is  the  only  point  of  importance  in  the 
case,  that  the  plaintiff  is  bound  to  sell  the  land  and  apply  the 
proceeds  of  the  sale  towards  the  payment  of  the  note,  before  he 
can  maintain  an  action  upon  it  against  the  defendants.  If  this 
position  can  be  maintained,  the  plaintiff  cannot  recover,  it  be- 
ing conceded  that  no  such  sale  and  application  has  been  made. 
We  are  referred  to  1  Rev.  Stat,  749,  §  4,  as  upholding  this 
position,  and  conclusively  barring  the  plaintiffs'  right  of  re- 
covery. This  statute  provides  that  whenever  any  real  estate 
subject  to  a  mortgage  given  by  any  ancestor  or  testator  descend 
to  an  heir  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy 
and  discharge  said  mortgage  out  of  his  own  property— thus 
changing  the  common-law  rule  only  as  to  a  mortgage ;  but  it  does 
not  refer  to  any  other  charge,  incumbrance,  or  lien  upon  the 
land,  legal  or  equitable.  Even  if  this  contract  is  to  be  regarded 
in  the  light  of  a  lien  upon  the  land,  which  could  be  enforced 
in  equity,  it  does  not  bring  this  case  within  the  statute.  (Lam- 
port a.  Beeman,  34  Barb.,  239.) 

This  statute  does  not  in  terms  confine  the  mortgagor,  for  a 
recovery  of  his  debt,  to  his  remedy  upon  the  mortgaged  premi- 
ses in  the  first  instance ;  it  only  fixes  the  liability  to  pay  the 
incumbrance,  upon  the  heir  or  devisee,  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator  of  his  ances- 
tor. It  does  not  bar  an  action  upon  the  bond  until  the  mort- 
gage has  been  foreclosed.  As  between  the  heir  or  devisee  and 
the  executor  or  administrator,  the  former  must  satisfy  and  dis- 
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charge  the  mortgage  out  of  his  own  property,,  unless  there  be 
an  express  direction  in  the  will  that  it  be  otherwise  paid.  There 
is  nothing  in  the  statute  to  prevent  the  mortgage  creditor  from 
proceeding  by  action  upon  his  bond,  or  foreclosing  his  mortgage, 
as  he  shall  see  tit.  It  is  sufficient  to  say  that  this  is  not  the 
case  of  a  mortgage,  and  the  statute  does  not  bar  a  recovery 
upon  the  note  in  question. 

If  I  am  correct,  the  evidence  offered  by  the  defendant  was 
properly  excluded,  and  the  judgment  should  be  affirmed,  with 
costs. 
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COSTS. 

Costs  must  be  adjusted,  according  to  the  statute  as  it  existed  at  the  time  when 
the  verdict  was  given  (and  the  dismissal  of  the  complaint  is  in  this  respect  the 
same  as  a  verdict),  as  respects  all  items  prior  thereto. 

The  same  costs  are  given  hy  section  307  of  the  Code  of  Procedure,  upon  an  ap- 
plication at  special  term  for  a  judgment  tipon  a  special  verdict,  or  for  a  new 
trial  upon  a  case,  as  upon  an  appeal  from  a  judgment.* 

This  was  an  appeal  from  an  order  made  at  special  term, 
directing  the  costs  to  be  readjusted  in  conformity  with  the 
Code  as  it  stood  in  May.  18G2  (the  time  when  the  complaint 
was  dismissed),  and  deciding  that  the  application  for  a  new 
trial  was  a  motion,  for  which  only  motion-costs  should  be  given. 
The  complaint  was  dismissed  in  May,  1802,  but  the  motion 
for  a  new  trial  was  not  made  until  May,  1804,  and  the  costs 
were  taxed  under  the  law  of  1864. 

From  the  order  at  special  term  the  defendant  appealed. 

S.  TF.  cfc  R.  B.  Roosevelt,  for  the  appellant. — I.  Costs  are  to 
be  taxed  according  to  the  law  in  existence  when  the  parties 
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became  entitled  to  them.     (Crary  a.  Norwood,  5  Abbotts'  Pr., 
219.) 

II.  Where  there  has  been  one  verdict  and  a  new  trial,  the 
costs  of  both  trials  are  adjusted  according  to  the  law  at  the 
time  of  the  last  verdict.     (Jones  a.  Underwood,  18  Hoio.  Pr., 
532.) 

III.  The  defendant's  proceedings  being  stayed  by  the  plain- 
tiff, her  right  to  costs  did  not  accrue  until  the  stay  was  re- 
moved. 

IV.  By  the  Code,  the  costs  of  "an  application  for  a  new 
trial  on  a  case  made,"  are  the  same  as  for  an  appeal.     (Code, 
§  307,  subd.  5.)     Such  a  motion  is  enumerated,  and  not  a  mo- 
tion  under   section  315   of  the   Code.     (Mechanics'  Banking 
Association  a.  Kiersted,  10  flow.  Pr.,  400.) 

Y.  Previous  to  the  amendment  of  the  Code,  such  a  motion 
was  considered  a  trial,  and  term  fees  and  trial- fees  were  allowed. 
That  the  term-fees  were  allowable  was  decided  in  the  Supreme 
Court.  (Malan  a.  Simpson,  20  How.  Pr.,  488.) 

YI.  A  motion  for  a  new  trial  on  a  case  is  a  mode  of  review, 
although  heard  at  special  term,  and  is  properly  included  in  the 
section  giving  costs  of  appeal. 

VII.  The  case  of  Jackett  a.  Jndd  (18  How.  Pr.,  385)  was 
decided  before  the  change  of  the  Code  was  made  by  sub- 
stituting "  or" .  for  "  as,"  and  while  subd.  5  had  no  meaning 
whatever. 

Samuel  W.  Judson,  for  the  respondent. — I.  The  right  to  costs 
is  created  by  statute.  Neither  party  is  entitled  to  costs  until 
some  decision  or  disposal  of  an  action  is  made  by  the  court, 
whereby  one  of  the  parties  acquires  the  right  thereto  against 
the  other,  under  the  statute.  The  decisions  are  all  one  way, 
and  are  conclusive,  that  a  party  is  entitled  to  have  his  costs  ad- 
justed according  to  the  Code,  as  it  existed  at  the  time  of  the 
verdict,  to  wit,  at  the  time  of  the  dismissal  of  the  complaint  in 
the  present  action,  as  to  all  items  prior  to  and  including  that 
date.  (Supervisors  of  Onondaga  a.  Briggs,  3  Den.,  173 ; 
Moore  a.  Westervelt,  14  How.  P.,  279  ;  Huber  a.  Lockvvood, 
15  II}.,  74  ;  Burnett  a.  Westfall,  lb.,  430  ;  Jackett  a.  Judd,  18 
21.,  385  ;  Jones  a.  Underwood,  Ib ,  532  ;  Cook  a.  N.  Y.  Float- 
ing Dry  Dock  Co.,  1  Hilt.,  556 ) 
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II.  There  is  no  decision  allowing  costs  before  argument,  or 
for  argument,  on  a  motion  for  a  new  trial  at  special  term ;  but 
there  are  decisions  that  they  are  not  allowable.     The  defend- 
ant's attorneys  have  charged,  and  the  clerk  has  allowed  costs 
before  argument,  and  for  argument  ($60),  under  the  act  of 
1864,  which  was  clearly  erroneous  under  the  said  act,  and  un- 
der all  prior  acts.     The  act  of  1852,  §  307,  subd.  6,  and  the 
acts  "of  1857,  1858,  1850,  1862,  and  1864,  subd.  5,  all  being 
substantially  as  follows :     "  To  either  party  on  appeal,  except 
to  the  Court  of  Appeals,  and  except  appeals  mentioned  in  sec- 
tion 349,"  &c.     Certain  costs  are  allowed  before  and  for  argu- 
ment; and  as  there  is  no  appeal  in  this  case,  the  law,  either 
old  or  new,  is  not  applicable.     The  subject-matter  of  subd.  5  is 
limited  to  appeals.     The  reference  to  section  349  relates  to  ap- 
peals in  cases  therein  mentioned.     Subd.  6  is  limited  to  appeals 
to  the  Court  of  Appeals.     (Dwyer  a.  Oppenheim,  N.  Y.  Tran- 
script, Oct.  20,  1864;  Oct.  19,  LKONARD,  J.     The  charges  and 
allowances  for  argument  were,  therefore,  illegal.     Roosevelt  a. 
Brown,  1  Ducr,  642 ;  Yan  Schaick  a.  Winne,  8  How.  Pr.,  5.) 

III.  The  defendant's  attorneys  did  not  charge  or  claim  fees 
for  the  trial  of  an  issue  of  fact,  or  of  an  issue  of  law,  before  the 
clerk,  nor  before  this  court  at  special  term.     Title  8,  ch.  1  of 
the  Code,  §§  245-247,  direct  how  to  obtain  judgment,  when 
there  is  no  answer  or  demurrer,  to  wit,  no  issue  to  be  tried ; 
ch.  2,  §§  248-257,  relate  to  issues  and  their  mode  of  trial ; 
ch.  3,  §§  258-265,  relate  to  trial  by  jury;  ch.  4,  §§  266-269, 
to  trial  by  the  court;  ch.  5,  §§  270-273,  to  trial  by  referees; 
ch.  6,  §§  274-282,  to  the  manner  of  entering  judgment.     The 
motion  for  a  new  trial  was  not  a  trial,  and  did  not  come  within 
the  above  laws. 

IV.  Only  $10  costs  are  allowable  for  a  motion  for  a  new  trial. 
(Moore  a.  Cockroft,  9  How.  7V.,  476  ;    Potsdam  &  W.  R.  R. 
Co.  a.  Jacobs,  10  Ib.,  453  ;  18  lb.,  385,  392,  &e.,  cited  above.) 

Y.  Term-fees  ought  not  to  have  been  allowed.  The  Code 
plainly  contemphites  that  term-fees  are  not  to  be  allowed,  ex- 
cept when  a  cause  is  on  the  circuit  or  special  term  for  trial,  or 
on  the  general  term  calendar  for  argument.  The  acts  of  1862 
and  1864,  section  307,  subd.  7,  as  well  as  some  of  the  prior 
acts,  use  the  expression,  when  the  cause  is  not  "  tried," 
«fec.  Subdivisions  2,  3,  and  4  of  §  307  speak  of  trials.  It  is 
VOL.  XVIII.— 14 
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not  the  intent  of  the  law  to  charge  term-fees  on  motions,  even 
if  they  are  placed  on  the  calendar.  The  remedy  of  each  party 
in  such  case,  if  he  does  not  consent  to  its  being  put  off,  is  to 
move  it  on,  or  to  move  to  dismiss  it. 

VI.  As  the  right  to  costs  is  only  granted  by  statute,  neither 
the  clerk  nor  the  court  have  any  authority  to  impose  costs  upon 
a  party,  unless  the  statute  clearly  authorizes  it.  If  the  statute 
is  ambiguous  or  difficult  of  construction,  it  must  be  construed 
in  favor  of  the  opposing  party,  who  is  to  be  mulcted. 

BY  THE  COURT* — MONELL,  J. — I  am  constrained  to  adhere  to 
the  case  in  this  court,  Moore  a.  Westervelt  (14  How.  Pr.,  279), 
which  holds  that  the  costs  must  be  adjusted  according  to  the 
Code  as  it  existed  at  the  time  of  the  verdict,  as  respects  all 
items  prior  to  that  date.  It  is  there  said  that  the  "  recovery/' 
which  gives  the  right  to  costs,  mentioned  in  the  statute,  means 
the  "  verdict,"  and  not  the  judgment.  This  decision  was  made 
at  general  term  in  July,  1857,  and  no  amendment  of  the  Code 
affecting  this  question  has  since  been  made.  Crary  a.  Nor- 
wood (5  Abbotts'  JPr.,  219),  decided  about  the  same  time,  holds 
the  same  way.  Whether  these  cases  were  well  considered  and 
supported  by  authority  is  not  for  us  to  inquire.  Uniformity  of 
decision  upon  questions  of  this  nature,  as  well  as  respect  for 
the  views  of  eminent  judges  comprising  a  former  general  term 
of  this  court,  require  that  we  should  regard  the  decision  as  bind- 
ing upon  us. 

The  right  to  costs  being  fixed  by  the  verdict  (or  in  this  case 
by  the  dismissal  of  the  complaint,  which  in  principle  is  the 
same  thing),  the  question  is  not  affected  by  the  stay  of  pro- 
ceedings. The  right  to  costs  had  become  complete  before  the 
stay,  arid  they  must  be  adjusted  in  accordance  with  the  then 
existing  law. 

The  fifth  subdivision  of  section  307  of  the  Code,  as  it  stood  in 
1852  (then  subd.  6),  gave  to  either  party  on  appeal,  except  to 
the  Court  of  Appeals,  a  prescribed  rate  of  compensation,  but 
declared  that  its  provisions  should  not  apply  to  appeals  from 
orders.  At  that  time,  under  section  3i9,  an  appeal  could  be 
taken  from  an  order  granting  or  refusing  a  new  trial,  but  no 
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costs,  except  a  motion-fee,  could  be  given.  In  1857,  section 
307  was  amended  by  adding  to 'the  fifth  subdivision,  "  and  the 
same  costs  shall  be  allowed  *  *  *  in  cases  ordered  to  be 
heard  in  the  first  instance  at  general  term."  *  *  *  In  1858 
the  subdivision  was  further  amended,  so  that  the  same  read, 
"  and  the  same  costs  shall  be  allowed"  *  *  *  on  applica- 
tion for  judgment,  upon  special  verdict,  or  upon  verdict  sub- 
ject to  the  opinion  of  the  court,  as  for  a  new  trial  on  a  case 
made,  and  in  cases  where  exceptions  are  ordered  to  be  heard 
in  the  first  instance  at  a  general  term.  In  1862  the  section  was 
again  amended,  by  striking  out  the  word  "  as,"  and  inserting 
the  word  "  or,"  so  that  it  should  read,  "  or  for  a  new  trial  on  a 
case  made." 

The  amendment  of  1858  was  difficult  of  construction.  The 
word  "  as"  conveyed  no  idea  of  what  was  intended.  Whether 
on  application  for  judgment  upon  a  verdict  subject  to  the  opin- 
ion of  the  court,  the  same  costs  were  to  be  awarded' as  were 
given  on  a  motion  for  a  new  trial  on  a  case,  or  whether  the 
word  "  as"  was  to  be  construed  into,  as  by  subsequent  amend- 
ment it  was  changed  into  "  or,"  it  was  difficult  to  determine. 
The  latter  liberty  was  taken  by  a  judge  at  special  term,  in  Jack- 
ett  a.  Judd  (18  How.  Pr.,  385,  393). 

My  construction  of  the  section  as  it  now  stands  is,  that  the 
Legislature  intended  to  give  the  same  costs  as  are  given  on  an 
appeal  from  a  judgment,  without  reference  to  the  place  where 
the  application  is  to  be  made  in  the  four  cases,  viz. : 

First.  An  application  for  judgment  upon  special  verdict. 

Second.  Upon  verdict  subject  to  the  opinion  of  the  court. 

Third.  Upon  an  application  for  a  new  trial  on  a  case 
made. 

Fourth.  On  exceptions  ordered  to  be  heard  in  the  first  in- 
stance at  a  general  term. 

Two  of  the  four  cases,  viz.,  application  for  judgment,  upon 
a  special  verdict  and  for  a  new  trial  on  a  case-,  must  be  made 
at  special  term,  and  cannot  be  made  at  general  term.  (Code, 
§  265.) 

The  other  two,  viz.,  verdict  subject  to  the  opinion  of 
the  court  and  exceptions,  must  go  to  the  general  term,  and  can- 
not be  heard  at  special  term.  (Ib.)  When  the  first  two  cases 
are  carried  to  the  general  term,  it  can  only  be  by  appeal  from 
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the  judgment  upon  the  special  verdict  or  from  the  order  grant- 
ing or  refusing  a  new  trial. 

Certainly,  the  exception  of  cases  mentioned  in  section  349 
can  have  no  application  to  motions  for  judgment  upon  a  special 
verdict,  and  unless  it  was  designed  to  give  that  class  of  cases 
the  costs  prescribed  by  section  307,  although  made  at  special 
term,  then  so  much  of  the  amendment  was  utterly  useless.  The 
literal  reading  of  the  section  is,  that  the  parties  shall  have  the 
same  costs  as  are  allowed  on  appeal,  on  an  application  for  a 
new  trial  on  a  case  made.  As  such  application  must  be  made 
at  special  term,  it  follows  that  the  costs  of  an  appeal  are  to  be 
awarded  at  the  special  term.  If  the  application  for  a  new  trial 
on  a  case  stood  alone  in  the  section,  I  might  be  inclined  to  yield 
to  the  opinion  that  it  was  simply  intended  to  take  those  cases 
out  of  the  exceptions  of  appeals  from  orders.  But  the  section 
includes,  and  places  in  the  same  condition,  applications  for 
judgment  upon  special  verdict ;  and  it  is  quite  clear  that  the 
costs  on  such  motions  are  the  same  as  on  an  appeal.  If  the 
judge  in  Jackett  a.  Judd,  supra,  had  not  emphatically  said  that 
only  motion-costs  were  allowable  on  a  motion  for  a  new  trial  at 
special  term,  I  could  adopt  the  whole  of  his  subsequent  reason- 
ing as  illustrating  the  view  I  have  taken  of  the  question.  But 
that  learned  judge  did  not  notice  that  motions  for  judgment 
upon  a  special  verdict,  or  for  a  new  trial  on  a  case,  can  only  be 
made  at  special  term,  and  therefore,  unless  it  was  intended  to 
give  these  costs  at  special  term,  they  cannot  be  given  at  all. 
While  he  admits  that  it  was  intended  to  give  the  same  costs  as 
on  an  appeal  from  a  judgment  in  the  four  cases  mentioned,  he 
confines  the  right  to  award  the  costs  to  the  general  term,  where- 
as, in  two  of  the  cases,  the  motions  cannot  be  made  at  general 
term  at  all. 

Neither  view  is  free  from  difficulty.  The  section  is  artificially 
drawn,  ambiguous,  and  capable,  perhaps,  of  either  construc- 
tion ;  and  with  other  judges  I  can  frankly  say,  I  am  not  entirely 
satisfied  with  either.  There  is  as  much  reason  for  giving  these 
costs  at  special  term  as  to  confine  the  right  to  them  at  general 
term,  if  the  motion  could  be  made  there.  The  motion  at  special 
term  involves  the  preparation  of  the  case,  and  frequently  as 
elaborate  and  solemn  argument  as  at  general  term ;  and  it  would 
seem  to  require  a  similar  compensation. 
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My  conclusion  is,  that  upon  a  motion  for  a  new  trial  upon  a 
case  made  at  special  term,  the  parties  are  entitled  to  the  same 
costs  as  upon  an  appeal  from  a  judgment. 

The  taxation  appealed  from  must  be  readjusted  upon  the 
principles  here  stated. 


BRODERICK  a.  SHELTON. 
Supreme  Court,  /Sixth  District  /  General  Term,  Nov.,  1864. 

DISCOVERY  AND  INSPECTION. — FORM  OF  ORDER. — APPEALABLE 

ORDER. 

Under  section  388  of  the  Code  of  Procedure,  the  county  judge  has  power  to  order 
a  discovery  in  an  action  pending  in  the  County  Court. 

Where  an  order  requiring  a  discovery  is  granted  by  a  judge  instead  of  by  the 
court,  it  should  not  declare  the  penalty  for  an  omission  to  comply  with  the 
order.  And  the  sixteenth  rule  of  the  Supreme  Court  is  in  this  respect  invalid. 
The  penalty  can  only  be  inflicted  by  the  court,  on  motion,  upon  proof  of  the 
default. 

Where  an  order,  made  by  a  judge  out  of  court  for  discovery,  declares  the  penalty 
for  the  failure  to  comply,  the  order  is  an  entirety,  and  the  specification  of  the 
penalty  being  invalid,  vitiates  the  whole  order. 

An  order  directing  that  in  default  of  discovery,  the  party  who  is  required  to 
make  the  discovery  shall  be  nonsuited,  is  an  orde,r  involving  merits  and  affect- 
ing a  substantial  right,  and  is  appealable. 

This  action  was  commenced  by  Minor  T.  Broderick  against 
Burr  Shelton,  before  a  justice  of  the  peace,  and  was  founded  on 
a  promissory  note.  The  plaintiff  recovered  a  judgment,  and 
the  defendant  appealed  therefrom  to  the  Schuyler  County  Court, 
where  the  cause  is  to  be  retried. 

On  the  25th  day  of  May,  1864,  the  county  judge  of  Schuyler 
county  made  an  order,  requiring  the  plaintiff  within  ten  days 
after  service  of  a  copy  of  the  order  on  him,  to  deliver  to  the 
clerk  of  said  county,  at  his  office  in  Havana,  the  promissory 
note  on  which  the  action  is  founded,  and  leave  the  same  with 
the  said  clerk  on  tile  in  his  office,  until  after  the  trial  and  de- 
termination of  the  action,  so  the  defendant  could  inspect  said 
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note,  &c. ;  and  in  default  of  the  plaintiff  complying  with  the 
terms  of  the  order,  that  he  be  precluded  from  giving  and  in 
troducing  said  note  in  evidence  on  the  trial  of  the  action;  and 
that  the  defendant  have  judgment  of  nonsuit  against  the  plain- 
tiff, with  the  like  force  and  effect  as  if  the  said  action  had  been 
tried  in  open  court,  and  a  judgment  of  nonsuit  there  given; 
and  that  the  defendant  have  $10  costs  of  the  motion. 

The  plaintiff  appealed  from  the  order  to  the  Supreme  Court, 
on  the  grounds : 

1st.  That  the  county  judge  had  not  jurisdiction  to  make  the 
order. 

2d.  That  the  evidence  before  the  county  judge  showed  that 
the  plaintiff  did  not  have  the  possession  or  control  of  the  note. 

3d.  That  the  county  judge  erred  in  giving  defendant  costs  of 
the  motion. 

J.  0.  Broderick,  for  the  appellant. 
George  D.  Beers,  for  the  respondent. 

BY  THE  COURT* — BALCOM,  J. — The  Revised  Statutes  conferred 
power  upon  the  Supreme  Court,  to  compel  parties  to  suits  pend- 
ing therein,  to  produce  and  discover  books,  papers,  and  docu- 
ments in  their  possession  or  power  relating  to  the  merits  of  any 
such  suit,  or  of  any  defence  therein.  (2  Rev.  Stat.,  199,  §  21, 
&c.)  The  same  power  was  conferred  upon  Courts  of  Common 
Pleas  in  1841.  (Laws  of  1S±1,  22,  ch.  38.)  And  by  the  judi- 
ciary act  of  1847,  Co'unty  Courts  and  county  judges  were 
clothed  with  the  powers  previously  exercised  and  possessed  by 
Courts  of  Common  Pleas,  and  the  judges  of  such  courts,  so  far 
as  was  consistent  with  the  Constitution  of  the  State  and  the 
provisions  of  said  act.  (Laws  of  1847,  329,  ch.  280,  §§  35, 
36.) 

I  think  the  order  in  question  was  not  granted  by  the  County 
Court,  but  was  made  by  the  county  judge  under  section  3S8  of 
the  Code,  which  contains  this  provision  :  "  The  court  before 
which  an  action  is  pending,  or  a  judge  or  justice  thereof,  may 
in  their  discretion,  and  upon  due  notice,  order  either  party  to 
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give  to  the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy  of  any  books,  papers,  and 
documents  in  his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action  or  the  defence 
therein.  If  compliance  with  the  order  be  refused,  the  court, 
on  motion,  may  exclude  the  paper  from  being  given  in  evi- 
dence, or  punish  the  party  refusing,  or  both." 

This  section  is  in  title  twelve  of  the  second  part  of  the  Code, 
which,  according  to  section  8,  relates  to  actions  in  County  Courts 
as  well  as  in  other  courts. 

The  county  judge  therefore  had  authority  to  make  an  order 
giving  to  the  defendant  an  inspection,  &c.,  of  the  note  on  which 
the  action  Unfounded.  But  he  had  no  riarht  to  annex  to  it,  or 

o 

incorporate  in  it,  a  penalty  for  a  refusal  to  obey  it.  The 
County  Court  only,  on  motion,  and  upon  proof  of  a  refusal, 
could  do  that. 

The  judge  should  have  made  an  order  giving  to  the  defend- 
ant an  inspection  of  the  note,  &c.,  and  stopped  there.  And 
then,  upon  proof  of  a  refusal  to  comply  with  the  order,  the 
County  Court,  on  motion,  could  have  excluded  the  note  from 
being  given  in  evidence,  or  have  punished  the  plaintiff  for  such 
refusal,  or  both. 

The  county  judge  exceeded  his  jurisdiction  when  he  deter- 
mined that  for  a  non-compliance  with  his  order,  the  plaintiff 
should  be  precluded  from  giving  and  introducing  the  note  in 
evidence  on  the  trial  of  the  action,  and  should  be  non- 
suited, &c. 

The  order  is  an  entirety,  and  having  been  made  and  signed 
by  the  county  judge  out  of  court,  the  unauthorized  provision 
in  it  vitiates  the  whole.  And  as  he  had  no  discretion,  so  tar  as 
this  provision  is  concerned,  the  order  was  appealable.  It  in- 
volved the  merits  of  the  action  and  affected  a  substantial  right. 
(Code,  §  349.) 

It  is  probable  the  order  would  not  have  been  appealable  if 
it  had  only  required  the  plaintiff  to  give  the  defendant  an  in- 
spection of  the  note,  &c.  (See  White  a.  Munroe,  33  Barb., 
650 ;  S.  C.,  12  Abbott*1  Pr.:  357.)  But  we  need  not  pass  upon 
that  question. 

It  has  been  suggested  that  the  order  in  question  may  have 
been  granted  by  the  County  Court,  and  not  by  the  county 
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judge  out  of  court,  and  under  the  Revised  Statutes.  But  if  so, 
the  same  was  unauthorized,  so  far  as  it  declared  that  the  plain- 
tiff should  be  nonsuited  for  omitting  to  comply  with  it.  The 
Revised  Statutes  do  not  authorize  the  Supreme  Court  to  pre- 
scribe by  rules,  that  orders  for  the  production  and  discovery  of 
books,  papers,  and  documents,  shall  declare  the  consequences 
of  an  omission  to  comply  with  the  same.  The  court  can,  by 
general  rules,  prescribe  the  cases  in  which  such  discovery  may 
be  compelled,  and  the  proceedings  for  that  purpose,  where  the 
same  are  not  provided  in  the  Revised  Statutes.  (3  Rev.  Stat., 
5  ed.,  293,  §  61.)  Also,  for  the  staying  of  the  proceedings  of 
any  party  against  whom  such  discovery  shall  have  been  ordered, 
either  by  the  court  or  by  an  officer,  until  the  same  shall  have 
been  complied  with  or  vacated.  7J.,  294,  §  64.)  But  the 
court  is  not  authorized  to  make  any  other  rule  on  the  subject. 

There  is  a  provision  in  the  Revised  Statutes  which  declares 
what  the  court  may  do  to  a  party  for  a  refusal  or  neglect  to 
comply  with  such  an  order,  winch  is  as  follows :  "  In  case  of 
the  party  refusing  or  neglecting  to  obey  such  order  for  a  dis- 
covery, within  such  time  as  the  court  shall  deem  reasonable, 
the  court  may  nonsuit  him,  or  may  strike  out  any  plea  or  no- 
tice he  may  have  given,  or  may  debar  him  from  any  particular 
defence  in  relation  to  which  such  discovery  was  sought." 
(3  Rev.  Stat.,  5  ed.,  294,  §  65.) 

But  the  court  cannot  do  either  of  these  things  until  proof  of 
such  refusal  or  neglect  is  presented  to  it.  When  such  proof  is 
made,  and  not  before,  the  court  must  determine  what  shall  be 
done  for  the  refusal  or  neglect  to  obey  the  order.  It  is  possi- 
ble for  the  party  to  have  a  good  excuse  for  refusing  or  neglect- 
ing to  obey  the  order  that  arose  subsequent  to  the  granting  of 
the  order,  and  he  should  have  an  opportunity  to  make  it. 

I  am,  therefore,  of  the  opinion  that  that  portion  of  the  six- 
teenth rule  of  this  court,  which  requires  that  orders  to  com- 
pel the  production  and  discovery  of  books,  papers,  and  docu- 
ments, shall  declare  "  the  consequences  of  an  omission  to 
comply  with  the  same,"  was  unauthorized,  and  that  the  same 
is  void. 

My  conclusions  are,  that  whether  such  an  order  be  made 
under  the  Revised  Statutes,  or  section  388  of  the  Code,  or 
both,  it  is  improper  to  insert  a  clause  in  it  declaring  the  con- 
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sequences  of  an  omission  to  comply  with  the  same  ;  and  that 
such  a  clause  is  unauthorized,  whether  the  order  be  made  by 
the  court  or  by  a  judge  out  of  court.  Also,  that  the  order 
in  question  should  be  reversed. 

Decision  accordingly. 


MORGAN  a.  FILLMORE. 

Buffalo  Superior  Court ;  General  Term,  July,  1S64. 
INTERPLEADER. — INJUNCTION. 

An  action  to  compel  parties,  claiming  a  particular  fund,  to  interplead,  will  not 
lie  where  the  complaint  shows  that  the  plaintiff  is  fully  advised  of  the  grounds 
of  the  different  claims,  and  his  liability  under  each  of  them. 

One  who  has  in  violation  of  an  injunction  incurred  an  obligation  by  which  he  is 
liable  to  be  sued  by  different  persons  in  reference  to  the  same  demand,  is  not 
in  a  position  to  ask  the  interposition  of  the  court  to  award  an  issue  to  be  tried 
between  the  claimants. 

Demurrer  to  complaint. 

The  complaint  in  this  action  set  forth  that  on  the  20th  of 
July,  1863,  an  order  was  granted  in  supplemental  proceedings 
taken  against  one  Ilubbard,  to  examine  the  plaintiff'  relative  to 
his  indebtedness  to  Ilubbard,  and  enjoining  him  from  disposing 
of  such  indebtedness.  That  the  order  was  served  and  the  ex- 
amination taken,  from  which  it  appeared  that  the  plaintiff  was 
indebted  to  Ilubbard  in  the  sum  of  $515.49.  That  subsequent- 
ly the  plaintiff  was  induced,  by  Ilubbard's  fraudulent  repre- 
sentations, to  give  to  Ilubbard  a  note  for  such  indebtedness, 
which  had  since  been  transferred  to  the  defendant  Brown. 
That  Millard  P.  Fillmore  had  been  appointed  receiver  of  the 
property  of  Ilubbard,  and  claimed  the  $515.49  under  the  or- 
ders appointing  him,  and  that  Brown  claimed  the  same  sum 
under  the  note.  Tiie  complaint,  after  the  usual  allegations  that 
plaintiff  did  not  know  to  whom  to  pay,  &c.,  and  that  the  ac- 
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tion  was  brought  without  collusion,  demanded  that  the  defend- 
ants be  required  to  interplead. 

The  defendant  Fillmore  demurred  to  this  complaint  as  not 
constituting  a  cause  of  action. 

The  case  was  argued  at  the  general  term  in  the  first  in- 
stance. 

Geo.  W.  Cothran,  for  the  defendant  Fillmore. — I.  An  inter- 
pleader-action can  be  sustained  only  where  two  or  more  persons 
claim  the  same  debt  or  duty  by  separate  interests,  in  which  the 
complainant  has  no  beneficial  interest,  and  where  he  cannot  de- 
termine to  which  of  them  the  debt  or  duty  belongs,  without 
hazard  to  himself.  (Atkinson  a.  Manks,  1  Cow.,  691 ;  Dungey 
a.  Angove,  2  Ves.  Jur.,  304 ;  1  WhiU.  Pr.,  3  ed.,  209.) 

1.  And  the  complaint  will  be  dismissed  where  it  appears  by 
the  complaint  itself  that  one  of  the  defendants  is  entitled  to  the 
debt  or  duty.     (Mohawk  &  Hudson  K.  K.  Co.  a.  Clute,  4  Paige, 
384  ;  Shaw  a.  Coster,  8  7ft.,  339.) 

2.  The  complaint  in  this  action  shows  most  conclusively  that 
the  receiver  is  entitled  to  that  portion  of  the  debt  which  had 
accrued  prior  to  July  7,  1863,  when  the  order  was  served  on 
Hubbard. 

3.  The  allegations  in  the  complaint,  that  the  note  upon  which 
Brown  claims  the  demand  was  fraudulently  obtained,  show  in- 
contestably  that  his  claim  is  without  legal  basis. 

4.  The  action  does  not  lie  where  there  is  any  thing  else  than 
the  title  to  the  property  or  debt  to  be  litigated.     (Fletcher  a. 
Troy  Savings  Bank,  14  How.  Pr.,  383.) 

II.  There  is  no  ground  for  the  action ;  and  the  complaint 
will  be  dismissed  where  it  shows  a  different  liability  of  the 
complainant  to  the  different  claimants.     (Adams  on  Eq.,  205  ; 
Crawshay  a.  Thornton,  2  Myl.  <&  Or.,  I  ;    Jew  a.  Wood,  1  Or. 
&  Ph.,  185.) 

III.  Where  the  complainant's  liability  to  one  of  the  claimants 
has  been  occasioned  by  his  own  act,  there  is  no  case  for  inter- 
pleader.    (Desborougli  a.   Harris,   31  Eng.  Law  &  Eq.,  592  ; 
Belcher  a.  Smith,  9  Bing.,  82 ;  Crawshay  a.  Thornton,  2  Myl. 
<&  Cr.,  19;    Iloffm.  Ch.  Pr.,  100;    Sherman  a.  Partridge,  11 
How.  Pr.,  154.) 

1.  Nor  where  the  complainant  has  incurred  a  personal  Ha- 
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bility  to  either  of  the  complainants.     (Patorni  a.  Campbell,  12 
Mees.  &  W.,  277.) 

2.  And  it  makes  no  difference  that  he  was  induced  to  incur 
tliis  liability  by  the  fraud  of  one  of  the  claimants.     (Adams  on 
Eq.,  205.) 

3.  If  the  obligation  incurred  is  such  that  the  party  can  main- 
tain an  action  against  the  complainant,  at  law,  without  estab- 
lishing a  right  to  the  fund,  no  litigation  between  the  defendants 
can  ascertain  their  respective  rights  as  against  the  plaintiff; 
and  the  bill  for  interpleader  does  not  lie.     (2  Iloffm.  Ch.  Pr., 
100.) 

IV.  The  complaint  will  be  dismissed  where  it  shows  that  the 
complainant,  as  to  either  of  the  defendants,  is  a  wrong  doer. 
(Shaw  a.  Coster,  8  Paige,   339.)     In  giving  this  note,  which 
constitutes  the  sole  basis  of  Brown's  claim,  he  is  clearly  guilty 
of  contempt  of  the  court  for  the  violation  of  said  order. 

V.  The  complainant  must  show  that  he  is  ignorant  of  the 
rights  of  the  respective  parties,  who  are  called  upon  by  him  to 
interplead  and  settle  their  rights  between  themselves.     (Shaw 
a.  Coster,  8  Paige,  339.) 

Nichols  &  Bobbins,  for  the  plaintiff'. — I.  The  complaint  con- 
tains all  the  elements  of  what  was  known  as  a  bill  of  inter- 
pleader under  our  former  Chancery  practice. 

The  defendants  both  claim  the  same  debt  or  fund  from  the 
plaintiff,  by  different  and  separate  interests  ;  the  plaintiff  claims 
no  title  or  interest  in  the  debt  or  fund,  nor  any  right  in  oppo- 
sition to  the  rights  of  the  defendants.  The  plaintiff  does  not 
know  to  which  of  the  defendants  he  ought  of  right  to  render, 
or  to  which  he  can  safely  pay  such  fund  or  debt,  and  is 
threatened  with  an  action  by  each  defendant  to  recover  such 
debt  or  fund,  and  both  have  forbidden  the  plaintiff  from  pay- 
ing such  debt  or  fund,  or  any  part  of  it,  to  the  other. 

The  plaintiff  also  offers  to  bring  such  debt  or  fund  into  court 
for  the  benefit  of  such  of  said  defendants  as  shall  appear  to  be 
entitled  thereto,  and  in  order  that  they  may  interplead  and 
settle  their  claims  thereto  between  themselves.  (Stonfs  Eq. 
Jur.,  §§  806--808  ;  Story's  Eq.  PL,  §§  291,  292,  293,  297  : 
Cooper's  Eq.  PL,  45,  46  ;  Bell  a.  Hunt,  3  Barb.  Ch.,  391  ; 
Richards  a.  Salter,  6  Johns.  Ch.,  415  ;  Atkinson  a.  Manks,  1 
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Cow.,  691 ;  Badeau  a.  Rogers,  2  Paige,  209  ;  1  Mad.  Ch.  Pr., 
173  ;  2  Earl.  Ch.,  117 ;  Code,  §  159  ;  2  Hoffm.  Ch.,  99.) 

II.  The  true  principle  upon  which  the  relief  given  in  cases 
of  interpleader  is  founded,  is  the  right  which  the  plaintiff  has 
to  protection  from  the  vexations   attending  all  actions  which 
may  possibly  be  instituted  against  him.     (2  Story^s  Eq.  Jur., 
§  807  ;  Beck  a.  Stephani,  9  How.  Pr.,  196.) 

III.  It  is  sufficient  to  sustain  the  complaint,  that  there  is  a 
faint  doubt  as  to  the  rights  of  the  conflicting  claimants.     The 
court  does  not  put  the  plaintiff  in  the  situation,  that  at  his  peril 
he  must  decide  upon  intricate  matters  of  fact,  or  nice  points  of 
law  ;  nor  does  it  inquire  into  the  degree  of  hazard  the  plaintiff 
must  run  in  paying  the  money  or  thing  in  controversy.     A 
mere  claim  is  a  ground  of  interpleader.     (1  Mad.  Ch.,  173  ; 
Howard's  Code,  151 ;  3  DanieVs  Ch.  PL  &  Pr.,  1753 ;  Beck 
a.  Stephani,  9  How.  Pr.,  196.) 

IY.  There  is  nothing  in  the  Code  which  takes  a\vay  the  right 
to  resort  to  this  remedy.  The  remedy  prescribed  in  the  Code 
(§  122),  is  merely  concurrent.  (Beck  a.  Stephani,  9  How.  Pr., 
196.) 

THE  COURT*  unanimously  held  that  this  was  not  a  proper 
case  for  interpleader.  That  the  action  to  compel  parties  claim- 
ing a  particular  fund  to  interplead  and  settle  the .  question  of 
right  to  the  fund  between  themselves,  did  not  lie  where  it  ap- 
peared, by  the  plaintiff's  complaint,  that  the  complainant  was 
fully  advised  of  the  grounds  of  the  different  claimants'  claims 
upon  the  fund  in  controversy,  as  well  as  the  nature  and  extent 
of  his  liability  to  each,  for  the  reason  that,  being  thus  in  pos- 
session of  the  requisite  knowledge,  it  devolved  upon  himself  to 
determine  to  which  of  the  claimants  he  would  pay.  And  more 
especially  was  this  the  case  where  it  fully  appears  by  the  com- 
plaint, that  the  foundation  of  the  plaintiff's  liability  to  one  of 
the  claimants  was  based  upon  the  act  of  the  plaintiff  himself, 
after  he  was  enjoined  by  process  of  the  court  from  paying  or 
arranging  the  indebtedness  until  further  order  from  the  court 
in  the  premises.  If  under  such  circumstances  the  plaintiff 
assumed  to  violate  the  injunction,  he  did  so  at  his  peril ;  and 
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having,  by  his  own  wrong,  placed  himself  in  a  situation  where  ho 
might  have  to  defend  different  actions  concerning  the  same 
demand,  he  was  not  in  a  position  to  ask  the  interposition  of 
the  court,  that  they  award  an  issue  to  be  tried  between  parties 
not  at  all  interested  therein.  And  that  it  made  no  difference 
that  the  plaintiff  had  been  induced  to  give  the  note  by  reason 
of  the  fraudulent  representations  of  Hubbard  ;  that,  while  such 
fraudulent  representations  might  constitute  a  valid  defence  to 
the  note,  yet,  whether  they  were  true  or  fraudulent  was  an 
issue  which  the  court  could  not  require  the  receiver  to  litigate. 
That  if  the  plaintiff  had  obeyed  the  injunction  there  would 
have  been  no  necessity  for  this  action,  and  inasmuch  as  such 
necessity  had  been  occasioned  by  the  plaintiff's  own  wrongful 
act,  the  court  would  not  interfere. 

Judgment  for  the  defendant  Fillmore  on  the  demurrer,  with 
costs. 


DELAFIELD  a.  JAMES. 

New  York  Common  Pleas ;  Special  Term,  July,  1864. 
PLEADING. — CAUSE  OF  ACTION. — AGREEMENT. 

In  an  action  by  purchaser  against  vendor,  an  allegation  in  the  complaint  of  an 
agreement  to  take  the  title  if  passed  by  counsel,  and  that  counsel  did  not  find 
the  title  good,  is  sufficient  without  alleging  the  defect  in  the  title. 

Tliis  was  a  motion  to  strike  out  certain  portions  of  the  com- 
plaint as  irrelevant,  and  to  render  the  complaint  more  definite 
and  certain. 

The  complaint  set  out  an  agreement  of  the  plaintiff  to  pur- 
chase certain  lots  in  Twenty-ninth  street,  in  the  city  of  New 
York ;  and  that  $250  were  to  be  paid  on  the  execution  of  the 
agreement,  and  the  balance  on  the  delivery  of  the  deed;  that 
the  agreement  then  continued  : 

"If  the  counsel  for  the  party  of  the  second  part  shall  not  find 
the  title  good  and  sufficient,  this  agreement  shall  be  void,  and 
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the  parties  of  the  first  part  (defendants)  shall  return  the  said 
$250." 

The  complaint  then  alleged  the  payment  of  the  $250 ;  that 
plaintiff  instructed  his  counsel  to  examine  the  title ;  and  that 
counsel  did  not  find  the  title  good  and  sufficient;  that  plaintiff 
notified  defendant  of  this,  and  required  the  return  of  the  $250. 
It  also  alleged  special  damages. 

This  motion  was  made  to  strike  out  the  allegation  of  special 
damage  as  irrelevant  or  redundant,  and  to  render  the  complaint 
more  definite  and  certain  by  alleging  the  defect  of  the  title. 
The  court  at  an  early  stage  of  the  argument  refused  to  listen  to 
the  question  of  striking  out  the  special  damages. 

J.  B.  Elwood,  for  the  motion. 

Lewis  Z.  Delafield,  opposed. — The  parties  have  left  the  ques- 
tion whether  the  title  was  good  or  bad  to  the  counsel  of  the 
purchaser,  and  the  court  will  not  now  make  a  new  agreement 
for  them.  (Williams  a.  Edwards,  2  Simons'  ./?.,  78.) 

BRADY,  J. — The  defendants  agreed  that  if  the  counsel  for  the 
plaintiff  should  not  find  the  title  good  and  sufficient,  the  agree- 
ment to  purchase  should  be  void ;  and  that  they  would  return 
the  consideration  paid.  I  see  no  reason  why  they  should  not 
be  held  to  this  agreement.  If  the  counsel  for  the  plaintiff  col- 
lusively  declared  the  title  bad,  an  action  might  be  maintained 
against  him  and  the  plaintiff.  There  is  no  pretence  of  this, 
however.  The  defendants  were  not  coerced  to  make  the  agree- 
ment in  question,  and  having  voluntary  entered  into  it,  they  must 
assume  all  its  obligations.  The  plaintiff  had  a  right  to  protect 
himself  against  the  contingency  of  a  bad  title,  and  to  relieve 
himself  from  the  trouble  or  delay  of  making  it  good,  even  if 
the  defendants  had  the  power  to  supply  the  omissions  or  cor- 
rect the  defects.  He  has  done  so.  The  case  is  analogous  to 
Williams  a.  Edwards  (2  Simons'  R.,  78),  and  the  motion,  there- 
fore, to  make  the  complaint  more  definite  and  certain  must  be 
denied. 

Order  accordingly. 
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SCUDDER  a.  GORI. 
New  York  Superior  Court ;  General  Term,  December,  1864. 

PLEADING. — CONTRACTS  OF  MARRIED  WOMEN. — ACCOMMODATION 

NOTE. 

An  answer,  to  a  complaint  upon  a  promissory  note,  that  the  maker  is  a  married 
woman,  is  sufficient  as  a  confession  and  avoidance,  and  the  plaintiff  may  he 
compelled  to  reply  to  such  answer,  showing  the  consideration,  and  that  the 
note  was  for  the  benefit  of  her  estate. 

A  promissory  note  made  by  a  married  woman  does  not  import  a  consideration, 
and  is  not/w  se  negotiable. 

The  Laws  of  1860  and  1862  have  not  permitted  a  married  woman  to  give  an  ac- 
commodation note ;  and  a  person  taking  such  a  note  even  bona-fide,  and  for 
value,  cannot  recover  upon  it,  against  her. 

Evidence  that  the  defendant  has  sued  and  been  sued  in  her  own  name,  is  com- 
petent upon  the  issue  of  rnarriage,  and  it  is  error  in  the  court  to  reject  such 
evidence,  and  withdraw  the  question  from  the  jury. 

This  action  was  brought  by  John  Scudder  upon  a  promissory 
note  made  by  the  defendant,  Catherine  Gori,  against  her  and 
the  indorser.  The  complaint  was  in  the  usual  form  of  a  com- 
plaint upon  a  promissory  note.  Mrs.  Gori,  alone,  answered  as 
follows  : 

"  That  at  and  before  the  times  stated  in  the  complaint,  she 
was,  and  still  is,  a  married  woman,  the  wife  of  Ottaviano  Gori." 

Upon  the  trial  before  Mr.  Justice  White,  in  May,  1862,  the 
defendant  claimed  the  affirmative,  and  obtained  the  opening.* 

*  In  the  case  of  OPDTKB  a.  WEED  (Supreme  Court,  First  District;  Circuit,  December, 
1864),  it  was  held,  that  where  all  the  allegations  of  a  complaint  for  libel,  except 
tip-  amount  of  damages,  are  admitted  by  the  answer,  the  plaintiff  will  still  have 
the  right  to  open,  to  show  malice,  and  the  extent  of  the  injury,  even  where  no 
special  damages  have  been  laid,  and  malice  has  not  been  in  terms  alleged.  A 
complaint  for  libel  need  not  contain  a  special  averment  of  malice. 

George  Opdyke,  the  plaintiff,  brought  an  action  against  Tlnirlow  Weed  for 
damages  sustained  by  libels  published  in  the  Albany  Evening  Journal.  The 
complaint  did  not  in  terms  state  that  the  libel  was  malicious,  nor  did  it  state  any 
special  damage.  The  answer  admitted  the  publications,  but  averred  that  they 
were  true,  and  made  after  careful  examination  of  their  truth. 

Upon  the  trial  of  the  cause  before  MASON,  J  ,  and  a  jury,  Edwards  Pitrrrpont,  for 
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The  plaintiff  objected  to  evidence  of  the  marriage,  on  the 
ground  that  the  note  being  negotiable,  the  answer  was  in- 
sufficient. The  objection  was  overruled  and  plaintiff  excepted. 

The  defendant  having  closed,  the  plaintiff  offered  to  prove 
that  the  defendant  was  carrying  on  business  as  a  single  wo- 
man. The  defendant  objected  on  the  ground  of  surprise,  and 
the  court  directed  the  plaintiff  to  put  in  a  reply. 

A  reply  was  put  in,  denying   any  knowledge  of  the  de- 


tbe  defendant,  moved  that  the  court  direct  the  defendant  to  begin  the  case  ;  in- 
sisting that  as  there  was  no  special  malice  alleged  and  no  special  damages  claimed, 
and  no  denial  in  the  answer,  there  was  nothing  for  the  plaintiff  to  prove,  and  the 
burden  of  the  case  fell  upon  the  defendant ;  and  cited  Code  of  Procedure,  §  165. 

James  Emotl,  for  the  plaintiff.  The  plaintiff  has  the  right  to  prove  malice  in 
fact,  and  to  prove  the  extensive  circulation  of  the  newspaper  in  which  the  libels 
were  published,  in  order  to  enhance  the  damages.  Lord  Denman,  sitting  with 
Lord  Lyndhurst  and  Baron  Bailey,  decided,  in  a  case  exactly  similar  to  this,  that 
the  plaintiff  was  entitled  to  begin  the  case,  and  overruled  the  decision  in  the  case 
of  Cooper  a.  Whitely,  where  the  judge  was  of  an  opposite  opinion.  In  the  case 
of  Huntingtou  a.  Conkey  (33  Barb.,  218),  there  was  a  similar  decision,  which 
was  affirmed  by  the  Monroe  general  term.  But  the  most  important  case  of  all 
was  that  of  Fry  a.  Bennett  (3  Bosw.,  200),  where  this  point  arose  and  was  dis- 
posed of  after  the  English  fashion.  The  case  came  up  before  Judge  Oakley, 
•who  ruled  that  the  right  to  begin  was  with  the  plaintiff,  and  Chief-justice 
Bosworth  affirmed  the  judgment.  The  question  then  came  up  before  the  Court 
of  Appeals  at  Albany,  where  it  was  fully  argued,  and' the  result  was  that  the 
court  affirmed  the  ruling  of  the  lower  court.  In  the  case  of  Littlejohn  a.  Greeley 
(11  Abbotts'  Pr.,  41),  there  was  a  similar  decision  ;  so  that  it  may  fairly  be  con- 
sidered the  practice  in  all  our  courts. 

William  M.  Evarts,  for  the  defendant,  urged  that  Fry  a.  Bennett,  and  Littlejohn 
a.  Greeley,  were  distinguishable  from  this  case  ;  for  the  circulation  of  the  paper 
did  not  affect  the  question  of  malice  ;  and  as  the  plaintiff  had  not  alleged  any 
special  damage,  it  would  be  unfair  to  allow  him  to  give  evidence  of  any  special 
damage. 

MASON,  J.— I  think  the  rule  is  as  is  stated  by  the  counsel  for  the  plaintiff.  In 
cases  of  this  description  especially,  the  plaintiff  should  have  the  right  of  introduc- 
ing testimony  as  to  the  question  of  damages.  In  no  other  way  can  the  damages 
be  enhanced  or  mitigated  except  by  proof. 

It  is  true  he  has  not  stated  the  extent  of  the  damages  in  the  pleadings  ;  but 
that  does  not  prevent  him  from  putting  in  evidence  the  circulation  of  the  Evening 
Journal,  with  the  view  of  getting  at  the  question  of  damages.  I  am  also  inclined 
to  think,  in  reference  to  the  question  of  malice,  that  it  is  not  necessary  to  make 
a  special  averment  in  the  pleadings.  There  may  be  some  doubt  about  the  rule  ; 
but  I  think  the  law  is  to  that  effect.  I  so  hold. 

Accordingly,  the  plaintiff  opened  the  case. 
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fondant's  marriage,  and  averring  that  the  note  in  question 
had  been  given  to  tho  defendant  Pierce,  in  exchange  for  his 
note  during  some  business  transactions;  and  that  Pierce  trans- 
ferred it  to  the  plaintiff  for  value  as  business  paper. 

On  the  renewal  of  the  trial,  evidence  was  given  as  to  the 
marriage,  as  to  the.  consideration  of  the  note,  and  as  to  the  con- 
sideration given  by  the  plaintiff  to  Pierce  upon  the  note;  also, 
as  to  Mrs.  Gori's  having  carried  on  business  for  some  years,  and 
brought  and  defended  suits,  as  if  a  single  woman.  The  judge 
dismissed  the  complaint,  and  refused  to  submit  the  issues  to  the 
jury,  and  the  plaintiff  appealed. 

Samuel  W.  Judson,  for  the  appellant. — I.  The  evidence  was 
unsatisfactory,  and  insufficient  in  law,  to  establish  the  al- 
leged fact  that  the  defendant  Gori  was  a  married  woman.  She 
claimed  to  hold  the  affirmative  of  the  issue,  and  the  onus  of 
proving  the  marriage  was  upon  her. 

II.  If  the  defendant  was  a  married  woman,  she  nevertheless 
was  enabled  under  the  statutes  of  this  State  to  make  a  valid 
contract.     The  note  was  made  after  the  act  of  1860  passed. 
(Laws  0/1860,  157,  cli.  90,  §§2,  8  ;  Young  a.  Gori,  ISAlbotti 
Pr.,   13;   26  Ar.    Y.,   604,  622;    Barton   a.  Beer,   35  Barb., 
78 ;   S.  C.,  21  How.  Pr.,  309 ;   Klen  a.  Gibney,  24  lb.,  31 ; 
Peters  a.  Fowler,  41  Barl.,  467  ;  Coster  a.  Isaacs,  16  Abbotts'* 
Pr.,  328  ;  Aitken  a.  Clark,  lb.,  note ;  17  lb.,  312.)     If  she  was 
a  married  woman,  she  might  be,  and  ought  to  be,  under  the 
circumstances  of  this  case,  and  by  the  aid  of  the  statutes  on  the 
subject,  regarded  as  a  feme  sole.     (Chapman  a.   Lemon,   11 
How.  Pr.,  235  ;  24  lb.,  31 ;  Gregory  a.  Paul,  15  Mass.,  31.) 

III.  The  note  itself,  being  negotiable  and  for  value  received, 
imports  a  consideration.     Yret  the  court  compelled  the  plaintiff 
to  set  up  and  prove  the  original  consideration  for  the  note,  to 
which  he  was  not  an  original  party,  when  neither  of  the  de- 
fendants had  set  up  as  a  defence  any  want  or  failure  of  con- 
sideration.    The  origin  and  consideration  of  the  note  was  pecu- 
liarly within  the  knowledge  of  the  defendants,  the  maker  and 
payee.     The  plaintiff,  taking  the  note  as  indorsee  before  ma- 
turity, was  not  bound  to  inquire  into  the  origin  or  consideration. 
The  note  did  not  appear  on  its  face  to  have  been  made  by  a 
married  woman.     Gori,  by  making  and  issuing  the  note  in  the 
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manner  and  form  she  did,  held  herself  out  to  the  world  as  a 
feme  sole.  (Ogden  a.  Blydenburgh,  I  Hilt.,  182.)  The  holder 
of  negotiable  paper  in  such  a  position  as  this  plaintiif,  was 
never  required  to  prove  the  origin  and  consideration  of  a  note. 
Had  the  plaintiff  contracted  directly  with  the  defendant, 
and  had  the  contract  not  been  negotiable,  the  case  might  be 
different. 

IV.  There  was  a  sufficient  consideration  to  make  the  note 
valid,  although  the  plaintiff  was  not  obliged  by  law  to  prove 
it,  as  claimed  under  the  preceding  third  point.  There  was 
sufficient  evidence  on  this  point  to  submit  the  question  to  the 
jury.  When  two  persons  exchange  notes,  the  note  of  each  be- 
comes the  absolute  property  of  the  other ;  and  each  party  has 
the  right  to  dispose  of  the  note  which  he  or  she  receives  as 
he  or  she  sees  fit ;  and  each  is  bound  to  pay  his  or  her  own 
note  respectively.  (Cameron  a.  Chappell,  24  Wend.,  94;  Dowe 
a.  Schutt,  2  Den.,  621  ;  Wooster  a.  Jenkins,  3  11.,  187  ;  Odell 
a.  Greenly,  4  Duet;  358  ;  Nant.  Pacific  Bank  a.  Stebbins,  6 
Ib.,  341 ;  Davis  a.  McCready,  17  N.  Y.,  230 ;  Dillaye  a.  Parks, 
31  Barb.,  132  ;  Paine  a.  Hunt,  40  lb.,  75.)  Moreover,  Gori 
used  Pierce's  note. 

S.  W.  &  B.  R.  Roosevelt,  for  the  respondent. — I.  Any  orders 
made  in  the  course  of  the  suit,  but  not  at  the  trial,  cannot  be 
reviewed  on  this  appeal. 

II.  The  plaintiff  paid  nothing  for  the  note,  and  is  not  the 
real  party  in  interest,  and  the  payee,  Mr.  Pierce,  having  failed 
to  pay  his  exchange  note,  could  not  recover  on  the  one  in  suit. 

III.  The  Code  has  provided  that  her  husband  must  be  joined 
when  a  married  woman  is  a  party  defendant,  and  there  is  noth- 
ing in  the  act  of  1860,  expressly,  or  by  necessary  implication, 
repealing  that  provision.     (Code,  §  114.)     One  statute  is  never 
regarded  as  repealing  another  by  implication,  unless  they  are 
absolutely  inconsistent. 

IV.  Before  the  act  of  1860,  it  will  not  be  disputed  that  a 
married  woman  only  bound  her  separate  estate,  by  a  general 
undertaking,  when  the  debt  was  expressly  contracted  on  the 
faith  of  such  estate,  or  upon  and  for  its  benefit.     (Yale  a.  Ded- 
erer,  18  N.  Y.,  265,  282 ;  22  Tb.,  450 ;  Curtis  a.  Engel,  2  Sandf. 
Ch.,  287  ;  Dickerman  a.  Abrahams,  21  Barb.,  551 ;  Goodall  a. 
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Me  Adam,  14  How.  Pr.,  385  ;    North  American  Coal  Co.  a. 
Dyett,  7  Paige,  9  ;  20  Wend.,  570.) 

V.  A  suit  against  her  was  a  proceeding  in  rem  •  and  the 
property  to  be  affected  had  to  be  described  in  the  complaint, 
and  this  was  not  changed  till  the  law  of  1862,  which  was  after 
the  commencement  of  this  action.     (Charles  a.  Lowenstein,  26 
Now.  Pr.,  29.) 

VI.  The  law  of  1860,  passed  in  furtherance  of  previous  acts 
for  the  protection  of  married  women,  while  it  allows  her  to 
enter  into  business,  very  properly  does  not  make  her  liable  for 
debts  not  contracted  in  the  course  of  that  business.     (Laws  of 
1860,  157;  Brown  a.  Hermann,  14  Abbotts'  Pr.,  394.) 

BY  THE  COURT* — McCuNN,  J. — If  the  defendant  was  a  mar- 
ried woman,  and,  by  reason  thereof,  was  not  legally  bound  to 
pay  the  note  in  suit,  the  answer,  assuming  its  statement  to  be 
true,  was  not  insufficient.  The  exception  to  the  ruling  upon 
the  objection  that  the  answer  was  insufficient,  as  containing 
no  defence,  was  therefore  not  well  taken. 

The  amendment  of  pleadings  during  the  trial  is  a,  matter  of 
discretion  with  the  court.  The  plaintiff  did  not  allege  surprise, 
and,  indeed,  could  not  truthfully  have  done  so,  as  lie  must  be 
presumed  to  have  taken  the  amended  matter  into  consideration 
in  preparing  for  the  trial. 

The  error  of  the  counsel  for  the  plaintiff  was,  in  assuming  at 
the  trial  that  a  promissory  note  made  by  a  married  woman  im- 
ports a  consideration,  and  is  negotiable  like  such  evidences  of 
debt  when  made  by  single  females. 

At  common  law  a  married  woman  had  no  le^al  existence. 

O 

The  Legislature  have  thought  proper  to  create  some  specific 
statics  for  her,  but  she  may  not  move  one  step  further,  or  save 
as  the  law  specifically  directs  or  permits.  The  Legislature 
have  removed  certain  disabilities  pertaining  to  a  married  wo- 
man, but  it  has  not  as  y«t  in  terms  permitted  her  to  exchange 
notes  as  a  matter  of  friendly  accommodation.  The  law,  it  is 
true,  permits  her  to  engage  in  trade,  and  no  doubt  in  pursuit  of 
such  business,  notes  and  other  obligations  which  were,  and  are 
alleged  to  have  been,  given  in  the  course  of  business,  can  be  re- 
Present,  MO.NCBIBF,  OAUVIN,  and  McCuMr,  JJ. 
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covered  on  against  her,  in  like  manner  as  if  she  were  afeme  sole. 
So,  again,  if  tending  to  benefit  her  separate  estate,  her  obliga- 
tion be  given,  intending  to  charge  that  estate,  she  could  be 
held  liable ;  the  law-makers  seem  to  have  wished  to  protect 
and  benefit  her,  and  to  leave  the  unfortunate  dealer  with  her, 
at  his  peril,  to  look  to  it  that  in  all  her  transactions,  presum- 
ing upon  her  legal  entity,  she  was  within  the  scope  and  pre- 
scribed limits  which  the  law  has  given. 

If  these  views  are  correct,  the  complaint  might  have  been 
dismissed,  upon  the  plaintiff's  resting  his  case.  The  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  assuming  it  to  be  true  that  she  was  at 
the  time  of  making  and  delivering  the  note  a  married  wo- 
man. 

There  was  some  proof  tending  to  establish  that  the  defendant 
was  a  married  woman,  whether  or  not  it  was  sufficient  in  law, 
or  would  have  been  satisfactory  to  the  jury  in  an  important  in- 
quiry, in  view  of  testimony  which  was  offered  which  might 
have  established  that  she  was  a  single  woman.  The  plaintiff 
offered  to  prove  that  the  defendant  had  sued  and  been  sued 
in  her  own  name;  and  that  there  were  numerous  judgments 
against  her.  This  evidence  was  excluded,  and  the  plaintiff  ex- 
cepted. 

"We  think  that  this  was  erroneous  ;  the  important  issue  to  be 
determined,  was  whether  the  defendant  in  law  or  in  fact  was  a 
feme  sole  as  to  her  liability  upon  the  note  sued  upon ;  the 
evidence  of  marriage,  in  fact,  was  not  proven  in  such  a  manner 
as  would  be  required  in  an  action  tor  a  divorce  a  vinculo,  and  the 
5  offer  of  the  plaintiff  might  have  produced  clear  and  positive  tes- 
timony contradictory  of  the  case  as  made  by  the  defendant. 

The  learned  judge  was  therefore  in  error  when  he  withdrew 
the  questions  of  fact  from  the  jury,  and  directed  the  complaint 
to  be  dismissed. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Justices  MONCEIEF  and  GAKVIN  concurring. 
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Supreme  Court,  First  District ;    General  Term,  Sept.,  1861. 
PARTIES  TO  ACTIONS. — SHERIFF'S  POWER  TO  SOE. 

A  sheriff  who  has  attached  property  claimed  by  and  in  the  hands  of  an  assignee 
of  the  debtor  in  the  original  suit,  or  things  in  action, — t.  g.,  moneys  in  the 
hands  of  the  bailee  of  the  assignee, — may  bring  an  action  in  his  own  name  to 
set  aside  such  assignment  as  fraudulent  and  void. 

Appeal  from  a  judgment. 

On  the  17th  of  June,  1861,  an  action  was  commenced  in  the 
Supreme  Court  by  August  Belmont  &  Co.,  plaintiffs,  against 
William  G.  Lane  and  others,  defendants  in  the  present  action, 
to  recover  an  amount  exceeding  $30,000. 

At  the  time  of  commencing  said  action,  a  warrant  of  attach- 
ment, under  section  227  of  the  Code,  was  duly  issued,  directed 
to  the  sheriff  of  the  county  of  New  York  (the  present  plaintiff), 
on  the  ground  that  the  defendants  in  said  suit  had  assigned 
their  property  to  Le  Roy  M.  Wiley  and  Frederick  N.  Lawrence 
(two  of  the  defendants  in  the  present  action),  with  intent  to  de- 
fraud their  creditors. 

Said  sheriff,  on  the  25th  day  of  June,  1861,  duly  served  this 
attachment  on  the  defendants  herein,  the  United  States  Trust 
Company  of  New  York,  through  its  president,  and  again  on  the 
27th  of  June,  1861,  through  its  secretary ;  and  the  company 
thereupon  delivered  to  said  sheriff  the  following  certificate,  viz: 

"THE  UNITED  STATES  TRUST  Co.,  OF  NEW  YORK, 
"  No.  48  Wall,  cor.  William  street, 

"June  27,  1861. 

"  This  certifies  that  this  company  now  holds  the  sura  of  thirty- 
six  thousand  and  one  hundred  and  seventy-three  dollars  and 
eighty-eight  cents,  deposited  by  L.  M.  Wiley  and  F.  N.  Law- 
rence, assignees  of  the  estate  of  Lanes,  Boyce  <&  Co.,  which  funds 
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have  this  day  been  attached  by  the  sheriff  of  the  city  and  coun- 
ty of  New  York,  in  the  matter  of  August  Belmont  and  others, 
against  William  G.  Lane  and  others. 

"  JOHN  A.  STEWART,  Secy. 

"  The  amount  in  the  hands  of  the  company,  to  the  credit  of 
the  above-named  assignees,  is  sixty  thousand  dollars,  held  sub- 
ject to  attachment  as  above. 

"  JOHN  A.  STEWART,  Secy." 

The  money  so  held  by  the  United  States  Trust  Company 
was  a  part  of  the  proceeds  of  the  estate  assigned  by  Lanes, 
Boyce  &  Co.,  to  the  assignees  Le  Roy  M.  "Wiley  and  Frede- 
rick !N".  Lawrence,  and  which  was  the  only  property  they  had 
which  had  ever  been  the  property  of  the  assignors,  Lanes,  Boyce 
&Co. 

The  assignment  by  Lanes,  Boyce  &  Co.,  to  Le  Roy  M.  Wiley 
and  Frederick  N.  Lawrence,  was  made  and  delivered  about  the 
4th  of  March,  1861,  and  the  assignees  accepted  said  assignment, 
and  took  possession  of  the  assigned  property. 

Judgment  was  recovered  by  the  plaintiffs,  August  Belmont 
&  Co.,  in  the  attachment-suit,  on  the  9th  day  of  July,  1861, 
for  the  sum  $38,328.37,  and  execution  issued  thereon  to  the  sher- 
iff on  the  same  day  against  the  property  of  the  defendants,  which 
execution  continued  in  the  hands  of  the  sheriff  at  the  time  of 
the  present  action,  on  the  13th  of  April,  1863,  unsatisfied, 
no  property  having  been  found  or  levied  on  by  the  sheriff  un- 
der it,  and  the  time  for  the  return  of  the  execution  had 
expired. 

The  present  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  21st  of  August,  1861  (after  judg- 
ment had  been  obtained  in  the  attachment-suit  and  execution 
issued  thereon),  and  was  brought  for  the  purpose  of  having  the 
assignment  of  the  defendants  Lanes,  Boyce  &  Co.,  to  the  defend- 
ants Le  Roy  M.  Wiley  and  Frederick  N.  Lawrence,  declared 
fraudulent  and  void  as  against  the  plaintiffs  in  the  attachment- 
suit,  and  to  recover  from  the  defendants,  the  United  States 
Trust  Company,  so  much  of  said  money  levied  on  by  the  sheriff 
under  said  attachment,  and  for  which  said  company  gave  the 
certificate  to  the  sheriff  above  referred  to,  as  would  be  suffi- 
cient to  satisfy  the  judgment  in  the  attachment-suit,  and  costs. 
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The  court  dismissed  the  complaint  in  this  action  on  the  ground 
that  the  plaintiff  was  not  entitled  to  maintain  this  action  against 
the  defendants. 

From  this  decision  the  plaintiffs  appealed. 

A.  Mann,  Jr.,  for  the  appellants. — I.  The  plaintiff  in  this 
action  represents  the  plaintiffs  in  the  attachment-suit,  who  at 
the  time  of  the  commencement  of  this  action  were  judgment 
and  execution-creditors  of  the  assignors  in  said  assignment. 

o  o 

II.  The  property  assigned  by  the  assignment  of  the  defend- 
ants Lanes,  Boyce  &  Co.,  to  the  defendants  Wiley  and  Law- 
rence, if  such  assignment  is  fraudulent  and  void  against  credi- 
tors, is  quoad  the  plaintiff  in  this  action,  or  the  plaintiffs  in  the 
attachment-suit    represented    by   him,   the   property    of    said 
assignors,  and  therefore  liable  to  the  attachment  in  that  suit. 
(Schlussel  a.  Willett,  24  Barb.,  615 ;  Thayer  a.  Willett,  9  Ab- 
botts' Pr.,  325  ;  Pratt  a.  Wheeler,  6  Gray,  520;  Dixon  a.  Hill, 
5  Mich.,  404;    Eaton   a.  Cooper,   29  Verm.,  444;    Potter  a. 
Mather,  24  Conn.,  551  ;  Hall  a.  Stryker,  Ct.  of  Appeals,  Oct., 
1863,  reversing  S.  C.  in  9  Abbotts'  Pr.,  342 ;    and  29  Barb., 
105  ;  Rinchey  a.  Stryker,  26  How.  Pr.,  75  ;  Peck  «.  Whiting, 
21  Conn.,  206  ;  Beers  a.  Lyon,  lb.,  604 ;  Falconer  a.  Freeman, 
iSandf.   Ch.,  565;    Yan  Etten  a.  Hurst,  Q  Hill,  311;  Van 
Kirk  a.  Wilds,  11  Barb.,  520  ;  Coffin  a.   Ray,   1  Mete.,  212  ; 
Halsey  a.  Whitney,  4  Mason,  206 ;  Damon  a.  Bryant,  2  Pick., 
411 ;  Owen  a.  Dixon,  17  Conn.,  492  ;  Angier  a.  Ash,  6  Foster, 
99  ;  Warner  a.  Norton,  20  How.  ( U.  S.},  448  ;  Tappan  a.  Evans, 
11  N.  II.,  311  ;  Grosvenor  a.  Gold,  9  Mass.,  209 ;  Martin  a. 
Dryden,  1  Gilm.,  187  ;   Drake  on  Attach.,  §§  221,  226,  253.) 
In  the  above  cases  of  Schlussel  a.  Willett  and  Thayer  a.  Willett, 
it  is  settled  that  in  case  judgment  was  obtained  in  the  attach- 
ment-suit, the  sheriff  might  defend  under  the  attachment,  and 
litigate  the  fraudulent  assignment.     Consequently,  the  property 
thus  attached  was  liable  to  be  seized  under  the  attachment. 
And,  now,  by  Hall  a.  Stryker,  supra*  the  sheriff  may  defend 
without  a  judgment. 

III.  Whether  that  assigned  property,  therefore,  was  in  the 
possession  of  the  assignees  or  their  depositaries,  or  others,  it  is 

*  Which  wo  presume  will  be  reported  in  27  N.  T. 
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equally  so  liable  to  the  attachment,  a9  appears  by  the  sections 
of  the  Code.     (See  §§  235,  236  of  the  Code.) 

IV.  The  amount  of  the  proceeds  of  the  assigned  property, 
deposited  by  the  assignees  with  the  defendant,  the  United  States 
Trust  Company,  and  so  levied  on  or  attached  by  the  plaintiff  in 
this  action,  was  liable  to  such  attachment,  whether  the  money 
is  denominated  a  deposit  by,  or  a  credit  to  the  assignees  of  Lanes, 
Boyce  &  Co.     1.  It  is  conceded,  and  found  by  the  court  as  fact, 
that  the  money  deposited  was  the  proceeds  of  part  of  the  as- 
signed property.     2.  The  company  certifies,  that  it  holds  the 
identical  funds  deposited  as  the  property  of  Wiley  and  Law- 
rence, as  the  assignees  of  the  estate  of  Lanes,  Boyce  &  Co. 
They  were  as  much  subject  to  the  attachment,  therefore,  as  if 
in   the   hands  of  the   assignees,  Wiley  and   Lawrence.     The 
company  became   a   trustee  for   the   real   owner.     (Story  on 
Bail.,  §§  102,  1232,  and  authorities  cited  ;  Taylor  a.  Plumer,  3 
M.  cfe  Selw.,  562  ;  Hardman  a.  Willcock,  9  B'mg.,  332 ;  Wil- 
son a.  Anderton,  1  Barn.  <&  Ad.,  450 ;  Ogle  a.  Atkinson,  5 
Taunt.,  759  ;  2  Fonll.  Eq.,  B.  2,  ch.  1,  §  1,  note  b  ;  Scott  a. 
Surrnan,  Wittes,  400 ;    Thompson  a.  Perkins,  3  Mason,  232  ; 
Burdett  a.  Willet,  2  Vern.,  638  ;  Grigg  a.  Cocks,  4  Sim.,  438.) 
3.  The  property  liable  to  attachment  under  the  Code  consists 
of  all  the  property  of  the  defendant,  including  debts,  money, 
goods,  chattels,  rights  in  action,  credits,  and  effects.     (§§  227, 
231,  232  of  Code.)     Under  the  preceding  points,  this  language 
of  the  Code  would  include  the  claim  against  the  Trust  Company, 
it  being  a  right  in  action  or  credit  belonging  to  the  assignors, 
Lanes,  Boyce  &  Co.,  quoad  their  creditors. 

V.  By  section  232  of  the  Code,  the  sheriff  under  the  attach- 
ment, shall  "  collect  and  receive  into  his  possession,  all  debts, 
credits,  and  effects  of  the  defendant,"    and  "  may  take  such 
legal  proceedings,  either  in  his  own  name  or  in  the  name  of 
such  defendant,  as  may  be  necessary  for  that  purpose."     The 
right  of  action  in  the  sheriff  is,  therefore,  coextensive  with  the 
property  subject  to  the  attachment;  and  as  it  assigned  prop- 
erty,   and  the   credit  or  deposit  in  the  United  States  Trust 
Company  could  be  levied  on,  the  sheriff  could  maintain  an  ac- 
tion to  recover  the  money  from  the  United  States  Trust  Com- 
pany, and  as  incident  thereto,  litigate  the  fraudulent  assignment 
of  Lanes,  Boyce  &  Co.,  as  an  obstacle  in  the  way  of  reducing 
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into  possession  the  property  attached,  it  being,  in  the  language 
of  the  Code,  "  a  legal  proceeding  necessary  for  that  purpose." 
1.  It  has  been  shown,  that  the  property  seized  was  liable  to 
the  seizure  under  the  attachment.  2.  The  sheriff  is  entitled  by 
section  232  of  the  Code  to  bring  all  actions  or  take  all  legal 
proceedings  that  may  be  necessary  to  reduce  to  possession  the 
property  attached,  with  the  same  powers  conferred  by  the  Re- 
vised Statutes  upon  sheriffs  and  trustees  under  attachments, 
which  see.  3.  By  the  decisions  before  referred  to,  viz.,  34 
Barb.,  615  ;  9  Abbotts'  Pr.,  325,  it  is  established,  that  if  there 
was  a  judgment  in  the  attachment-suit,  the  sheriff  might  defend 
the  seizure  under  the  attachment,  and  litigate  a  fraudulent 
transfer  or  assignment.  There  can  be  no  difference  between 
thus  defending  and  bringing  an  action  for  the  same  purpose. 
And  by  Hall  a.  Stryker,  in  Court  of  Appeals,  October,  1863, 
reversing  same  in  29  Bar!).,  105 ;  S.  C.,  9  Abbotts'  Pr.,  312, 
the  point  is  rendered  certain,  even  without  a  judgment.  And 
see  Rinchey  a.  Stryker,  ante. 

VI.  The  statute  gives  the  remedy,  in  plain  language,  which 
should  receive  a  natural  interpretation,  and  not  be  nullified  by 
a  forced  construction,  not  required  by  expediency  or  justice. 

Jere.  Larocque,  for  the  respondents. — I.  In  case  of  a  disposi- 
tion of  property  fraudulent  as  against  creditors,  it  has  long  been 
the  settled  law,  that  an  execution-creditor,  as  against  whose 
claim  the  law  pronounces  it  void,  can,  notwithstanding  the 
semblance  of  title  in  the  grantee  or  assignee,  levy  upon  the 
goods  and  chattels  ;  in  other  words,  upon  such  property  as  forms 
the  subject  of  a  venditioni  exponas  in  the  hands  of  the  sheriff, 
and  that  the  fraudulent  instrument  forms  no  impediment  in  the 
way  of  his  so  doing. 

II.  In  like  manner  the  law  is  now  settled  by  the  judgment  of 
the  highest  appellate  tribunal,  that  the  same  thing  may  be  done 
under  an  attachment.  (Rinchey  a.  Stryker,  26  How.  Pr.,  75, 
and  cases  cited.) 

ill.  The  sheriff,  holding  an  execution  or  an  attachment,  pro- 
ceeds against  the  goods  and  chattels  of  the  defendant  in  rem. 
He  seizes  and  takes  possession  of  the  rem,  as  the  property  of 
the  defendant,  and  all  adverse  claimants  have  thereby  notice 
to  come  in  and  assert  their  titles.  The  true  owner  of  such 
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property,  who  has  never  been  divested  of  it,  may,  by  replevin, 
and  so  also  may  the  sheriff,  holding  process  against  it,  seize 
and  take  it  into  their  possession  wherever  they  find  it. 

IV.  The  same  reasoning  by  no  means  applies,  however,  to 
the  credits  or  choses  in  action  of  the  defendant  in  the  attach- 
ment or  execution,  which  are  not  the  subject  of  manual  seizure 
or  delivery,  or  of  a  venditioni  exponas, — the  title  to  which  rests 
in  assignment  or  transfer  in  writing,  and  as  to  which  the  sheriff 
executes  the  process,  not  by  seizure  or  taking  possession,  but 
by  serving  a  copy  of  the  attachment,  with  notice  of  what  it  is 
levied  upon.  Here  the  question  of  the  validity  or  invalidity  of 
an  assignment,  by  virtue  of  which  a  third  person  claims  title, 
cannot  be  tried  by  the  sheriff,  upon  such  a  seizure,  for  obvious 
reasons.  The  assignment  is  good  between  the  debtor  to  the  de- 
fendant in  the  attachment  or  execution  and  such  defendant. 
It  is  also  good  as  between  the  defendant  and  the  assignee. 
It  is  also  good  as  between  the  debtor  to  the  defendant  and  the 
assignee.  It  is  void  only  as  between  the  very  creditor  who 
attacks  it,  and  shows  it  fraudulent  as  to  him,  and  the  assignee. 
Such  a  proceeding  would  render  a  bill  of  interpleader  necessary 
at  the  suit  of  every  debtor  to  the  defendant,  whose  debt  was 
sought  to  be  attached  or  levied  upon,  to  interplead  the  sheriff 
and  the  assignee. 

"V.  The  plaintiff  in  this  case  claims  that  by  the  simple  service 
of  the  attachment  on  the  bankers  of  the  assignees,  who  are  in- 
debted to  them  on  book  account  or  certificate,  for  moneys  de- 
posited by  them,  and  not  by  the  defendants  in  the  attachment, 
he  has  effected  a  levy  upon  that  debt. 

VI.  If  such  a  proceeding  were  allowed,  it  would  unjustly 
divest  the  lien  acquired  by  creditors  who  have  exhausted  their 
remedy  at  law  against  the  leviable  property  of  the  defendant, 
and  acquired  a  priority  by  proceedings  in  equity  to  reach  the 
equitable  assets  before  the  service  of  the  attachment,  in  case 
the  assignment  should  ultimately  be  declared  void.  It  would 
also  expose  the  debtors  to  the  defendant  in  the  attachment, 
whose  debts  have  been  assigned,  and  the  assignees'  bankers,  to 
the  unjust  liability  to  pay  twice,  in  consequence  of  their  in- 
ability to  absolve  themselves  from  express  obligations  incurred 
in  good  faith  to  the  assignees,  on  the  faith  of  the  assignment. 
(Atkinson  a.  Manks,  1  Cow.,  691 ;  2  Story's  Eq.  Jur.,  §  817 ; 
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Sherman  a.  Partridge,  4  Doer,  646  ;  Hadden  a.  Spader,  20 
Johns.,  554 ;  2  Rev.  Stat.,  173,  §§  38,  39  ;  Corning  a.  White,  2 
Paige,  567 ;  Farnham  a.  Campbell,  10  Ib.,  598.) 

VII.  Any  lien  must  be  acquired,  if  at  all,  not  by  service  on 
the  assignees'  bankers,  or  on  the  debtors  to  the  defendant  in  the 
attachment,  whose  debts  have  been  assigned,  but  by  service  on 
the  assignees  themselves,  and  cannot  be  acquired  otherwise. 
The  party  whose  attachment  has  been  so  served  may,  perhaps, 
by  proper  proceedings  in  equity  (whether  he  can  at  all,  or,  if  at 
all,  whether  before  or  after  he  has  recovered  judgment,  it  is  not 
necessary  to  discuss  here),  upon  showing  the  assignment  void 
as  against  him,  have  the  proceeds  of  the  assigned  estate  ap- 
plied to  the  payment  of  his  demand,  like  an  execution-creditor 
who  has  exhausted  his  remedy  at  law.     In  so  doing,  he  must 
take  rank  after  the  execution-creditors,  who  have  proceeded  in 
equity  to  set  aside  the  assignment,  before  the  service  of  his  at- 
tachment.    Proceeding  to  reach  the  credits  and  choses  in  action 
belonging  to  the  assigned  estate,  through  the  assignees,  he  does 
not  infringe  upon  the  obligations  which  the  assignees'  bankers 
have  rightly  incurred  to  their  depositors,  or  which  the  debtors 
to  the  assignor  have   rightly  contracted  with  the  assignees, 
after  the  assignment,  by  promising  to  pay  them,  or  otherwise, 
and  from  which  neither  can  be  absolved  by  payment  to  a  hos- 
tile claimant,  setting  up  a  title  paramount  to  the  assignees. 
(Cases  cited  under  sixth  point.) 

VIII.  If  a  proper  case  is  made,  showing  danger  by  allowing 
the  assignees  to  control  the  estate  and  collect  the  assets  pend- 
ing the  litigation,  the  usual  provisional  remedies,  by  injunction 
and  receiver,  can  be  had  by  the  plaintiff  in  such  a  proceeding 
in  the  mean  time. 

IX.  In  this  case,  the  attachment  was  never  served  on  the 
assignees;  but  the  theory  of  the  plaintiff  is,  that  by  direct  re- 
sort to  the  bankers  of  the  assignees,  he  absolves  them  from  all 
obligations  which  they  may  have  incurred  to  the  assignees,  and 
acquires  a  specific  lien  upon  the  specific  items  forming  part  of 
the  assigned  estate  and  its  proceeds,  upon  the  parties  indebted 
to  the  assignees,  for  which  he  serves  the  attachment. 

X.  Sections  232  and  237  of  the  Code,  which  are  relied  upon 
by  the  plaintiff  in  this  case  for  his  authority,  as  sheriff,  to  main- 
tain such  an  action,  do  not  at  all  reach  the  case,  even  if  the 
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plaintiffs  in  the  attachment  might  maintain  it ;  the  fond  sought 
to  be  recovered  here  being  neither  "  debts,  credits,"  nor  "  ef- 
fects" of  the  defendants,  and  this  being  an  action  substantially 
against  the  assignees  and  assignors  to  set  aside  the  assignment, 
and  not  an  action  against  the  debtor  to  the  defendant  in  the 
attachment  to  recover  the  debt  which  he  owes  to  the  latter ; 
and  the  learned  judge  at  special  term  was  clearly  of  that 
opinion. 

XI.  The  obvious  difference  between  the  seizure  by  the  sheriff 
of  goods  and  chattels,  claimed  to  belong  to  the  defendant  in  the 
attachment,  but  in  the  possession  of  an  assignee,  and  the  attempt 
to  levy  upon  choses  in  action  which  have  been  assigned,  is,  that 
in  the  former  case  the  sheriff  simply  defends  his  right  to  the 
possession  of  the  things  seized  in  the  litigation  which  ensues,  on 
the  ground  of  the  invalidity  of  the  assignment ;  while,  in  the 
latter,  he  must  assume  the  offensive,  and  become  the  attacking 
party  in  the  litigation. 

BY  THE  COURT.* — LEONARD,  P.  J. — The  only  property  of  the 
debtors  in  the  attachment-suit  upon  which  service  could  be 
made  by  the  sheriff,  passed  under  an  assignment  from  them  to 
Wiley  and  Lawrence,  made  in  trust  for  the  benefit  of  creditors. 

This  assignment  was  assumed  by  the  learned  justice,  before 
whom  this  action  was  tried,  to  be  fraudulent  as  to  creditors ; 
and  no  facts  were  found  by  him  upon  the  issues  made  by  the 
pleadings  in  that  respect ;  but  the  complaint  was  dismissed  upon 
the  sole  ground  of  the  want  of  authority  in  the  sheriff  to  main- 
tain this  action. 

^  It  will  be  assumed,  therefore,  in  considering  the  appeal  here- 
in, as  it  was  by  the  justice  below,  that  the  assignment  was,  and 
is  fraudulent  as  to  creditors. 

Had  the  assigned  property,  consisting  of  merchandise,  the 
proceeds  of  which,  in  cash,  are  now  deposited  in  the  United 
States  Trust  Company,  to  the  credit  of  the  said  assignees,  re- 
mained in  the  hands  of  the  said  assignees  as  merchandise,  at 
the  time  the  attachment  was  issued  to  the  sheriff,  it  cannot  be 
disputed  that  it  might  have  been  seized,  and  that  the  sheriff 
could  have  maintained  his  title  under  the  attachment,  against 
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any  action  brought  by  the  assignees  to  recover  its  possession  or 
value,  upon  the  ground  that  the  title  of  the  assignees  was  fraud- 
ulent and  void  as  to  creditors,  of  whom  the  sheriff  would  stand 
as  the  representative.  And  this  defence  would  be  open  to  the 
sheriff,  notwithstanding  no  judgment  had  yet  been  recovered  in 
the  attachment-suit. 

These  principles  are  now  settled  after  considerable  conflict 
of  legal  authority,  by  the  court  of  last  resort  in  this  State,  all 
the  judges  in  that  court  concurring.  (Einchey  a.  Stryker,  26 
How.  Pr.,  75.) 

It  has  been  held  in  this  action  by  the  judgment  at  special 
term,  in  substance,  that  the  attachment  issued  on  behalf  of 
creditors  against  their  debtors,  cannot  be  made  effectual  to 
reach  the  property  of  these  debtors,  so  assigned,  notwithstanding 
the  fraudulent  character  of  the  assignment ;  because  the  prop- 
erty is  no  longer  tangible,  but  has  been  converted  by  the  as- 
signees into  money,  and  so  deposited  in  the  Trust  Company,  as 
to  create  the  relation  of  debtor  and  creditor  between  the  as- 
signees and  the  said  company  in  respect  to  the  fund. 

If  this  proposition  is  correct,  the  judgment  must  be  affirmed, 
otherwise  the  plaintiffs  will  be  entitled  to  a  new  trial. 

It  is  made  the  duty  of  the  sheriff  to  collect  and  receive  into 
his  possession  "  all  debts,  credits,  and  effects  of  the  defendant," 
against  whom  an  attachment  has  been  issued.  (Code,  §  232.) 

The  sheriff  is  to  make  such  collections,  subject  to  the  direc- 
tion of  the  court  or  judge ;  and  it  is  not  probable  that  he  would 
be  allowed  to  collect  any  greater  sum  than  would  be  sufficient 
to  satisfy  the  demands  for  which  the  process  in  his  hands  had 
been  issued ;  and,  perhaps,  he  might  not  be  permitted  to  collect 
debts,  &c.,  in  case  there  was  tangible  property  upon  which  the 
attachment  could  be  levied. 

Clearly,  the  sheriff  would  be  permitted  in  a  proper  case  to 
maintain  an  action  to  recover  money  due  from  any  person  to 
the  debtor  in  the  attachment,  upon  open  accounts,  bonds,  bills, 
notes,  checks,  &e. 

What  significance  is  to  be  given  to  the  word  "  effects,"  con- 
tained in  section  232  ?  It  is  used,  to  mean  something  in  addi- 
tion to  "debts  and  credits"  Is  money,  or  other  effects,  fraudu- 
lently disposed  of  by  a  debtor,  and  attempted  to  be  concealed 
from  his  creditors,  to  be  held  beyond  the  reach  of  an  action  by 
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the  sheriff  under  this  section,  on  the  ground  that  the  relation  of 
debtor  and  creditor  does  not  exist  between  the  defendant  and 
the  fraudulent  possessor  ?  The  money  or  other  effects  fraudu- 
lently concealed  or  disposed  of  would,  as  to  judgment-creditors, 
be  considered  the  property  of  the  debtor  in  the  attachment. 

It  is  true  the  fraudulent  assignor  could  not  maintain  an  action, 
to  recover  his  money  or  property  so  disposed  of.  As  against 
him  the  fraudulent  title  may  be  valid. 

The  objection,  as  against  a  creditor,  is  very  different.  A 
judgment-creditor  having  an  execution  returned  unsatisfied, 
can  maintain  his  action  in  a  court  of  equity,  to  have  any  fraudu- 
lent disposition  of  his  debtor's  money  or  other  property  set 
aside,  on  the  ground  of  fraud,  and  the  property  applied  to  the 
satisfaction  of  his  judgment. 

This  relief  is  granted  under  this  equitable  power  of  the  court, 
without  any  lien  on  the  part  of  the  creditor. 

Here  it  is  the  assignment  only  that  prevents  the  money,  de- 
posited by  the  fraudulent  assignees,  from  being  considered 
assets  of  the  debtors  in  the  attachment  at  common-law. 

It  cannot  be  said  that  the  sheriff  must  be  denied  all  relief  in 
the  courts  under  section  232,  except  that  which  is  usually  de- 
nominated of  a  common-law  character. 

Unless  we  are  to  adopt  such  a  rule,  there  can  be  no  good 
reason  for  holding  that  the  sheriff  may  not  come  into  a  court 
of  equity,  to  break  down  a  fraudulent  barrier  that  prevents  him 
from  collecting  the  effects  of  the  debtor  in  an  attachment  by  a 
common-law  action ;  and  having  taken  cognizance  for  that  pur- 
pose, proceed  to  administer  that  justice  which  the  case  may  re- 
quire upon  the  merits. 

There  is  no  distinction  in  principle  between  the  rule  which 
permits  the  sheriff  to  impeach  the  title  of  a  fraudulent  assignee 
of  a  debtor  in  an  attachment,  in  order  to  maintain  his  seizure  of 
property  belonging  to  such  debtor,  in  an  action  brought  against 
the  sheriff,  and  permitting  the  affirmative  assertion  of  fraud  in 
an  action  brought  by  the  sheriff  to  recover  debts,  credits,  or 
effects  of  the  debtor  in  the  attachment,  held  by  an  assignee  of 
the  debtor,  under  a  title  fraudulent  as  against  creditors. 

The  moment  the  assignment  from  these  debtors  shall  be  de- 
clared fraudulent  as  to  their  creditors  by  a  court  of  competent 
jurisdiction,  the  money  deposited  to  the  credit  of  their  as- 
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signees  becomes  credits  or  effects  of  the  debtors,  liable  to  be 
recovered  by  the  sheriff  in  an  action  under  section  282. 

The  true  and  liberal  construction  of  this  section  of  the  Code 
requires  us  to  hold  that  debts,  credits,  or  effects,  held  under  a 
fraudulent  title  from  a  debtor  in  an  attachment,  are  to  be  con- 
sidered as  debts,  credits,  or  effects  of  the  debtor  when  the 
question  is  between  the  party  holding  nnder  such  fraudulent 
title,  and  the  attaching-creditor,  or  the  sheriff  who  represents 
such  creditor. 

This  principle  is  necessarily  to  be  implied  from  the  provisions 
of  the  Code  in  relation  to  the  remedy  by  attachment,  and  the 
decision  of  the  Court  of  Appeals  before  adverted  to. 

It  is  the  application  of  a  principle  analogous  to  the  relief  af- 
forded by  a  court  of  equity  in  removing  an  impediment  which 
prevents  a  creditor  from  obtaining  satisfaction  by  a  levy  and 
sale  on  an  execution. 

The  principle  insisted  on  by  the  learned  counsel  for  the  re- 
spondents, and  recently  applied  by  the  court  in  another  case, 
by  which  the  Trust  Company  was  denied  the  right  to  inter- 
plead  the  attaching-creditors,  and  their  depositors,  Wiley  and 
Lawrence,  assignees  of  Lanes,  Boyce  &  Co.,  in  respect  to  the 
fraud  in  question,  has  no  application  here. 

While  it  may  be  true  that  the  Trust  Company  cbuld  not  be 
permitted  to  call  in  question,  in  a  court  of  justice,  the  right  of 
their  depositors  to  the  money  deposited  with  the  Trust  Com- 
pany to  their  credit,  it  by  no  means  follows  that  a  creditor,  or 
the  sheriff  representing  a  creditor  under  an  attachment,  may 
not  impeach  the  title  of  the  depositor  to  the  same  fund.  The 
theory  of  that  decision  was,  that  it  was  the  business  of  the  credi- 
tor to  enforce  his  rights,  and  not  for  the  Trust  Company  to 
volunteer  for  the  purpose  of  raising  a  litigation  which  the 
creditor  might  not  think  proper  to  encounter. 

It  was  suggested  at  the  argument  that  the  attaching-creditors, 
if  successful  here,  would  obtain  an  advantage  over  prior  actions 
by  judgment-creditors,  which  had  been  commenced,  to  have 
the  assignment  in  question  declared  to  be  fraudulent  and  void. 

No  such  fact  appears  from  the  papers  in  this  case ;  but  if 
there  are  such  suits,  the  result  anticipated  need  not  necessarily 
follow.  The  determination  of  the  present  action  affects  only  the 
parties  to  it. 
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Whenever  other  parties  shall  make  it  appear  to  the  court  in 
a  proper  proceeding  for  that  purpose,  that  they  have  prior  or 
better  rights  to  the  fund  in  question,  the  judgment  in  the  present 
case  can  be  no  obstacle  to  their  obtaining  it. 

We  adjudge  only  upon  the  rights  of  the  parties  before  the 
court  in  the  present  action. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

SUTHERLAND,  J.  (dissenting),  after  stating  the  facts,  continued  : 
I  think  the  complaint  was  properly  dismissed,  on  the  follow- 
ing grounds : 

1.  The  sheriff  had  no  interest  which  gave  him  the  right  to 
be  the  plaintiff  in  the  action.     The  action  is  brought  for  the 
exclusive  benefit  of  Belmont  &  Co.,  the  judgment-creditors.    If 
the  assignment  is  declared  fraudulent  and  void,  and  the  sheriff 
recovers  the  money,  he  will  of  course  pay  it  over  to  Belmont  & 
Co.     If  the  assignment  was  or  is  fraudulent  and  void,  it  was 
and  is  fraudulent  and  void  as  to  the  creditors,  not  as  to  the 
sheriff.    Not  only  had  the  sheriff  no  interest  which  could  proper- 
ly make  him  the  plaintiff,  but  he  is  wholly  a  volunteer  plaintiff, 
unless  the  service  of  the  attachment  on  the  Trust  Company  made 
it  his  duty,  as  sheriff,  to  bring  the  action. 

2.  It  cannot  be  seriously  claimed,  that  the  sheriff  had  a  right 
to  bring  the  action  as  the  trustee  of  an  express  trust. 

3.  It  follows,  if  the  sheriff  has  a  right  to  maintain  the  action, 
that  it  is  by  the  express  authority  of  some  statute.     (Code, 
§§111,113.) 

The  presiding  justice,  in  his  opinion,  refers  to  section  232  of 
the  Code,  as  containing  this  authority. 

This  section,  after  speaking  of  the  manner  in  which  the  sher- 
iff shall  proceed  on  the  attachment,  and  directing  him  to  keep 
the  property  seized,  or  its  proceeds,  to  answer  the  judgment 
which  may  be  obtained  in  the  action,  says,  that  he  "  shall,  sub- 
ject to  the  direction  of  the  court  or  judge,  collect  and  receive 
into  his  possession  all  debts,  credits,  and  effects  of  the  defend- 
ants." 

But  it  is  plain  that  this  action  was  not  brought  to  collect  a 
debt,  &c.,  of  the  defendants  in  the  attachment-suit,  within  the 
meaning  of  this  provision  of  the  Code.  The  sole  purpose  of 
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this  action  is,  to  reach  equitable  assets,  beyond  the  reach  of  the 
attachment  and  execution  in  the  attachment-suit;  and  yet  the 
claimed  legal  lien  acquired  by  the  attachment  is  pointed  to  as 
the  foundation  of  the  sheriff's  right  to  maintain  the  action.  The 
fact  is,  the  sheriff  did  not,  by  the  service  of  the  attachment  on 
the  Trust  Company,  attach  a  debt  or  credit  of  Lanes,  Boyce  & 
Co.,  the  defendants  in  the  attachment.  Though  the  assignment 
should  be  declared  fraudulent  and  void  as  to  their  creditors, 
yet  it  was  and  is  valid  as  to  them.  The  relation  of  debtor  and 
creditor  did  not  exist  between  the  Trust  Company  and  Lanes, 
Boyce  &  Co.  when  the  attachment  was  served  on  the  Trust 
Company. 

If.  the  deposit  of  the  moneys  by  the  assignees  with  the  Trust 
Company  created  a  debt,  it  was  a  debt  of  or  to  the  assignees. 
If  the  sheriff  should  obtain  a  judgment  in  this  action  setting 
aside  the  assignment,  and  declaring  Belmont  &  Co.  equitably 
entitled  to  enough  of  the  funds  in  the  hands  of  the  Trust  Com- 
pany to  pay  their  debt,  this  judgment  would  be  entirely  con- 
sistent with  the  fact,  that  when  the  attachment  was  served  the 
Trust  Company  was  not  indebted  to  Lanes,  Boyce  &  Co.,  and, 
therefore,  that  the  sheriff  did  not  and  could  not  attach  any  debt 
of  theirs.  In  granting  the  relief  asked  for  by  virtue  of  its  equity 
powers,  the  court  would  not  be  required  to  declare,  and  never 
could  or  would  declare,  otherwise. 

It  appears  to  me,  therefore,  that  the  reasoning  to  show  the 
sheriff's  right  to  bring  this  action  by  the  express  authority  of 
section  232  of  the  Code,  not  only  assumes  that  when  the  attach- 
ment was  served  on  the  Trust  Company,  the  assignment  was 
void  even  as  between  the  assignors  and  assignees,  but  also,  that 
the  assignment  had  been  judicially  declared  void  as  to  Belmont 
&  Co.,  though  they  had  not  then  recovered  a  judgment,  and 
though  the  very  question  in  this  case  is  as  to  the  authority  of 
the  sheriff  to  bring  an  action  to  have  the  assignment  declared 
void,  and  that  these  unauthorized  assumptions  are  not  the  only 
defects  of  the  argument ;  for  the  relief  asked  for  by  the  com- 
plaint, if  granted,  would  be  entirely  consistent  with  the  fact 
that  when  the  attachment  was  served,  the  Trust  Company  was 
not  indebted  to  Lanes,  Boyce  &  Co.,  but  to  their  assignees,  for 
or  in  the  amount  deposited  by  their  assignees. 

It  is  not  necessary  to  question  the  right  of  the  sheriff  to  go 
Vet.  XVIII.— 16 
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into  a  court  of  equity,  if  necessary,  to  collect  debts,  credits,  and 
effects  of  the  defendant  in  the  attachment,  in  fact  attached  by 
him. 

4.  It  appears  to  me,  that  the  recent  decision  of  this  general 
term,  in  the  case  of  the  United  States  Trust  Company  against 
Le  Roy  M.  Wiley  and  others,  that  the  Trust  Company,  under 
the  circumstances,  could  not  maintain  a  bill  of  interpleader, 
is  inconsistent  with  the  conclusion  arrived  at  by  my  associates 
in  the  principal  case.     I  think  the  decision  referred  to  was 
right. 

5.  I  have  never  doubted,  that  the  sheriff,  when  sued  for  seiz- 
ing chattels  under  an  attachment  or  execution,  by  a  third  party, 
claiming  under  assignment  from  the  defendant  in  the  attach- 
ment or  execution,  might  show,  as  a  defence,  that  the  assign- 
ment was  fraudulent  and  void  as  to  the  plaintiff  in  the  attach- 
ment or  execution  ;  but  does  it  follow  that  the  sheriff,  upon  or 
after  such  seizure,  could  bring  an  action  in  his  own  name,  to 
have  the  assignment  set  aside  as  fraudulent?     I  think  such  an 
action  would  be  an  anomaly. 

An  attachment  or  execution  directs  the  sheriff  to  seize  the 
goods  and  chattels  of  the  defendant.  He  seizes  certain  chattels 
as  the  chattels  of  the  defendant.  If  made  an  involuntary  de- 
fendant for  such  seizure,  it  is  reasonable  that  he  should  be  per- 
mitted to  show,  for  his  own  protection,  if  not  for  the  benefit  of 
the  attaching  or  execution-creditor,  that  the  assignment  is  fraud- 
ulent, and  that  as  to  such  creditor  the  chattels  were  at  the  time 
of  the  seizure  the  chattels  of  the  defendant  in  the  attachment  or 
execution  ;  but  does  it  follow  that  the  sheriff  could,  after  the 
seizure,  volunteer  to  bring  an  action  to  have  the  chattels  de- 
clared the  chattels  of  the  defendant  in  the  attachment  or  exe- 
cution ?  The  attachment  is  his  authority  for  making  the  seizure, 
at  the  peril  of  being  able  to  show,  in  a  suit  against  him,  the 
alleged  assignment  to  be  fraudulent  and  void ;  but  where  is  his 
authority  for  bringing  the  action  to  have  the  assignment  declared 
fraudulent  and  void? 

6.  This  action  by  the  sheriff,  so  far  as  I  am  informed,  is  with- 
out precedent.     It  is  not  a  violent  presumption,  that  Lanes, 
Boyce  &  Co.,  at  the  time  of  their  assignment,  had  many  credi- 
tors beside  Belmont  &  Co.,  and  that  other  creditors,  before  the 
attachment  was  served  on  the  Trust  Company,  were  in  a  posi- 
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tion  to  commence,  and  had  commenced,  actions,  to  set  aside 
the  assignment  as  fraudulent,  and  reach  the  equitable  assets. 
It  is  difficult  to.  see  any  possible  motive  for  serving  the  attach- 
ment on  the  Trust  Company,  and  then,  under  color  of  the 
claimed  legal  lien  acquired  by  such  service,  commencing  this 
action  in  the  name  of  the  sheriff,  other  than  to  displace  or  fore- 
stall such  prior  equities,  and  gather  the  fruits  which  superior 
diligenceyhad  equitably  entitled  such  other  creditors  to. 

If  this  was  the  motive  or  purpose,  we  are  not  called  upon  in 
this  case  to  strain  the  law  to  create  a  precedent. 

On  the  question  of  the  right  or  power  of  the  sheriff  to  bring 
this  actiou,  it  is  sufficient  to  give  force  to  this  suggestion,  that 
there  may  have  been  such  prior  equities.  It  is  not  an  answer 
to  it  to  say  that  the  sheriff  may  have  to  take  the  relief  asked 
for  in  this  action,  subject  to  such  prior  equities.  Such  qualified 
right  or  decree  is  not  consistent  with  the  theory  of  the  sheriff's 
right  to  bring  the  action. 

7.  If  my  brethren  are  right  in  the  conclusion  they  have 
come  to,  and  it  is  established  as  a  rule  or  principle  of  law 
that  the  sheriff'  had  a  right  to  bring  this  action  in  his  own 
name,  then  sheriffs,  in  addition  to  their  other  powers  and  duties, 
are  the  grand  trustees,  prosecutors,  or  almoners  of  or  for  de- 
frauded creditors ;  and  it  is  their  duty  to  hunt  up  and  ferret 
out  frauds,  and  bring  actions  to  reach  equitable  assets,  in  their 
own  names,  for  the  benefit  of  defrauded  creditors. 

I  cannot  think  there  is  any  law  clothing  sheriffs  with  any 
such  general  adrninisterial  official  capacity  or  duty. 

8.  It  is  doubtful  whether  the  judgment-creditors,  Belmont  & 
Co.,  on  the  facts  stated  in  the  complaint,  could  have  maintained 
the  action. 

The  execution  had  not  been  returned  when  the  action  was 
commenced. 

It  cannot  be  said,  that  the  assignment  was  an  obstruction  in 
the  way  of  their  'execution  ;  for  if  the  assignment  had  been  out 
of  the  way,  their  execution  oould  not  have  reached  the  funds  in 
the  hands  of  the  Trust  Company. 

9.  The  presiding  justice  in  his  opinion  remarks,  more  than 
once  I  think,  that  it  is  conceded  the  assignment  is  fraudulent 
and  void  as  to  creditors.     I  presume  nothing  more  is  meant  by 
this,  than  that,  in  examining  and  deciding  the  question  of  the 
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right  of  the  sheriff  to  bring  and  maintain  the  action  in  his  own 
name,  it  may  or  should  be  conceded  that  the  assignment  is 
fraudulent  and  void.  I  am  not  aware  of  any  concession  as  to 
the  fraud,  other  than  this  logical  concession.  The  answers  of 
the  defendants  who  have  answered,  other  than  the  Trust  Com- 
pany, put  in  issue  the  alleged  fraud.  I  am  not  aware  of  any 
concession  in  fact  as  to  the  fraud. 

I  think  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 


MILLER  a.  RING. 

Supreme  Court, First  District;  Special  Term,  November,  1864. 
DISMISSING  COMPLAIN  T. 

Where  a  defendant  places  a  cause  on  the  calendar,  and  when  it  is  reached,  neglects 
to  move  to  dismiss  the  complaint,  he  thereby  waives  his  right  to  move  at  a 
special  term  to  dismiss  the  complaint  for  neglect  to  prosecute. 

This  cause  being  at  issue,  was  placed  upon  the  calendar  and 
called  in  its  proper  turn,  and  neither  party  appearing,  went  to 
the  foot  of  the  calendar.  The  defendant  subsequently  made  a 
motion  at  chambers  for  an  order  dismissing  the  complaint  for 
unreasonable  delay  of  the  plaintiff  to  prosecute. 

CLEEKE,  J. — It  is  conceded,  that  the  defendant  noticed  the 
cause  for  trial,  and  neglected  to  move  for  a  dismissal  of  the 
complaint,  when  it  was  reached  on  the  calendar.  Undoubted- 
ly, he  was  not  bound  to  take  this  course,  in  order  to  entitle  him 
to  a  dismissal  of  the  complaint  when  the  plaintiff  has  un- 
reasonably neglected  to  bring  the  case  to  trial.  (Bowles  a.  Yan 
Home,  11  Abbotts'  Pr.,  84  ;  S.  0.,  19  Sow.  Pr.,  346.)  He  has 
the  choice  of  two  methods  to  compel  the  plaintiff  to  proceed  to 
a  determination  of  the  action:  1st.  Either  by  noticing  the 
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cause  for  trial ;  2d.  By  a  motion,  at  the  special  term  for  mo- 
tions, to  dismiss  the  complaint. 

But,  in  my  opinion,  if  he  resorts  to  the  former,  he  waives  his 
right  to  the  latter  method.  If  he  notices  the  cause  for  trial, 
and,  when  it  is  reached  on  the  calendar,  fails  to  move  for  a  dis- 
missal of  the  complaint,  the  plaintiff  not  being  ready  to  pro- 
ceed, he  is  himself  guilty  of  neglect,  and  waives  his  right.  His 
opportunity  is  gone ;  and  it  would  be  encouraging  neglect  to 
grant  his  motion  for  a  dismissal  of  the  complaint  at  special 
term. 

Motion  denied,  without  costs. 


HILTON  a.  PATTERSON. 

Supreme  Court,  first  District;  Special  Term,  October,  1864. 
SUPPLEMENTARY  PROCEEDINGS.  —CONTEMPT. — JURISDICTION. 

Any  question  as  to  the  truth  of  the  affidavit  on  which  an  order  for  the  examina- 
tion of  a  judgment-debtor  is  made,  should  be  raised  by  a  motion  to  set  aside 
the  proceedings,  and  cannot  be  first  raised  in  opposition  to  a  motion  to  com- 
mit the  defendant  for  contempt. 

A  person  who  is  served  with  an  order  apparently  valid,  is  bound  cither  to  obey 
such  order,  or  at  once  to  move  for  such  correction  as  he  may  think  necessary'; 
and  on  a  motion  to  commit  for  contempt  for  disobedience  to  the  order,  the  only 
issues  are  as  to  the  regularity  of  the  proceedings  under  the  order,  and  the 
excuse  for  disobedience. 

The  court  has  jurisdiction  to  enforce  the  orders  of  a  judge  thereof  made  out  of 
court. 

Where  a  judgment-debtor,  upon  being  arrested  under  an  attachment,  at  once 
submits  himself  to  an  examination,  the  court  will  ordinarily  accept  his  excuse 
and  discharge  him  from  arrest  ;  but  this  will  not  be  done  where  the  debtor 
puts  the  pursuing  creditor  to  expense  in  prosecuting  the  attachment,  and  raises 
all  objections  possible. 

Motion  to  commit  for  contempt. 

An  order  having  been  granted  in  the  above  action  by  Judge 
Barnard  for  the  examination  of  the  defendant,  and  the  defend- 
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ant  having  failed  to  appear  and  be  examined,  an  order 
subsequently  issued  by  the  same  judge  that  the  defendant  show 
cause  why  he  should  not  be  committed  for  a  contempt,  which 
order  was  placed  on  the  calendar,  and  from  time  to  time  con- 
tinued and  adjourned  there  until  some  time  in  September, 
when  an  attachment  was  issued  by  Judge  Sutherland  against 
the  defendant,  returnable  on  the  30th  of  September.  Tinder 
this  order  interrogatories  were  filed,  and  examinations  and  de- 
positions taken,  which  showed  some  excuse  in  a  misunderstand- 
ing on  the  part  of  the  defendant.  The  proceedings  were  from 
time  to  time  adjourned  until  the  latter  part  of  October,  when 
the  motion  was  argued  before  Justice  Leonard. 

Du  Bois  Smith,  for  the  plaintiff. 

David  D.  Field,  for  the  defendant. — I.  The  judge  before 
whom  this  motion  is  made,  has  no  authority  to  punish  for  the 
alleged  contempt;  only  the  judge  who  made  the  order  for  the 
attendance  can  punish  for  disobedience  to  it.  (Code,  §  302 ; 
Shepherd  a.  Dean,  3  Abbotts'  Pr.,  424  ;  S.  C.,  13  How.  Pr., 
173 ;  Wickes  a.  Dresser,  4  Abbotts'  Pr.,  96 ;  S.  C.,  13  How. 
Pr.,  331  ;  Kearney's  Case,  13  Abbotts'  Pr.,  459  ;  S.  C.,  sub 
nom.  •  People  a.  Kelly,  22  How.  Pr.,  309  ;  Squire  a.  Young, 
\Bosw.,  690;  Ammidon  a.  Wolcott,  15  Abbotts'  Pr.,  314; 
Bank  ofGenesee  a.  Spencer,  15  How.  Pr.,  14.) 

II.  The   attachment  was  improperly  granted.      It   appears 
upon  the  interrogatories,  answers,  and  proofs,  that  the  adjourn- 
ment from  September  8  to  September  15,  which  appears  writ- 
ten upon  the  order  to  show  cause,  \vas  written  after  the  15th, 
and  signed  by  the  judge  upon  a  false  suggestion.     The  attach- 
ment being  improperly  granted,  no  proceedings  in  pursuance 
of  it  ought  to  receive  the  sanction  of  the  court.     (1  Hilt.,  109  ; 
S.  C.,  3  Abbotts'  Pr.,  96.) 

III.  If  the  attachment  had  been  properly  granted,  the  sub- 
sequent motion  to  commit  must  have  failed,  because  the  inter- 
rogatories do  not  furnish  a  case  justifying  it.     The  interroga- 
tories should  show  all  the  facts  necessary  to  prove  the  defendant's 
contempt.     (2  Rev.  Stat.,  538,  §  19.) 

IV.  The  affidavit  was  not  made  by  a  person  who  knew  any 
thing  of  the  facts. 
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LKONARD,  J. — The  affidavit  upon  which  the  order  for  the  de- 
fendant to  attend  and  submit  to  an  examination  supplementary 
to  the  execution  was  made,  contains  all  allegations  necessary 
to  give  jurisdiction  to  grant  the  order. 

Whether  the  person  who  made  the  affidavit  knew  the  facts, 
or  stated  them  on  his  belief,  is  not  now  the  inquiry.  If  the 
defendant  desired  to  raise  the  question  whether  there  was  such 
a  judgment  or  execution,  he  must,  at  least,  do  so  by  an  affirma- 
tion of  what  he  claims  to  be  the  fact.  This  would  be  an 
affirmance  of  new  matter  upon  which  the  plaintiff  might  join 
issue  and  offer  proof  if  necessary.  The  inquiry  now  is, 
whether  the  defendant  contumaciously  neglected  or  refused 
to  attend  and  submit  to  an  examination  as  required  by  the 
order.  The  jurisdiction  is  upon  the  face  of  the  papers  com- 
plete. 

Indeed,  the  proper  way  to  dispose  of  these  preliminary  ques- 
tions is  by  motion  to  set  aside  the  proceeding.  The  order 
having  been  granted,  it  was  the  duty  of  the  defendant  to  raise 
all  questions  in  abatement  in  due  season,  before  he  refused  to 
obey  the  process  or  order,  or,  at  least,  before  the  motion  for  the 
preliminary  attachment  was  decided. 

He  should  obey  the  order,  or  immediately  proceed  to  bring 
the  subject  which  would  entitle  him  to  relief,  to  the  notice  of 
the  court,  and  ask  for  his  discharge. 

The  whole  issue  now  ought  to  be  confined  to  the  regularity 
of  the  supplementary  proceedings,  the  service  on  the  defendant 
in  due  manner,  and  whether  he  neglected  or  refused  to  attend, 
and  his  excuse,  if  any  he  has. 

Such  is  the  rule  in  respect  to  contempts  for  the  breach  of  an 
injunction. 

The  objection  in  respect  to  the  adjournment  of  the  motion 
for  a  preliminary  attachment  is  also  groundless.  If  the  order 
was  not  regularly  obtained,  the  defendant  must  get  it  set  aside 
on  motion.  The  regularity  of  that  motion  or  order  is  not  a 
proper  issue  on  this  inquiry. 

It  is  also  objected  that  the  judge  before  whom  the  motion 
was  made,  for  an  attachment  against  the  defendant  to  answer 
for  his  alleged  contempt,  had  no  jurisdiction  to  grant  the  order 
for  an  attachment,  for  the  reason  that  the  proceedings  supple- 
mentary to  execution  were  initiated  before  a  different  judge. 
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The  order  in  supplementary  proceedings  was  returnable  be- 
fore the  judge  granting  it,  as  the  Code,  §,  292,  requires.  That 
proceeding  could  be  continued,  however,  before  another  judge 
in  this  district.  (75.,  §  27.) 

The  motion  for  an  attachment  is  not  the  same  proceeding. 

The  question  raised  by  this  latter  objection  was  very  fully 
examined  by  Justice  Clerke  of  this  court,  in  the  case  of  Wickes 
a.  Dresser  (4  Abbotts'  Pr.,  93  ;  S.  C.,  13  How.  Pr.,  331). 

I  am  entirely  satisfied  with  the  result  arrived  at  by  this  learned 
justice. 

The  court  is  not  divested,  by  the  language  of  section  302,  of 
the  inherent  general  power  which  it  has  always  possessed  and 
exercised,  of  enforcing  the  orders  of  the  judges  of  this  court, 
made  out  of  court,  and  of  punishing  disobedience  to  them  as  a 
contempt. 

The  practice  there  declared  has  been  followed  in  this  district 
for  a  long  time.  The  same  view  was  adopted  by  the  New  York 
Superior  Court  in  Dresser  a.  Yan  Pelt  (15  How.  Pr.,  19). 

The  justice  who  granted  the  order  for  an  attachment  in  this 
case,  was  holding  the  special  term,  or  was  sitting  at  chambers 
for  the  hearing  of  special  motions,  and  the  order  was  an  order 
of  the  court. 

The  second  interrogatory  refers  to  copies  of  papers  annexed, 
and  the  defendant  is  asked  if  they  are  not  copies  of  those  served. 
He  answers  that  he  cannot  say,  as  none  are  annexed  to  the  in- 
terrogatories. It  is  objected  that  the  omission  to  serve  the 
copies  renders  the  proof  incomplete. 

The  prior  interrogatory  embraces  the  same  subject  substan- 
tially. 

The  proof  is  conclusive  that  the  affidavit  and  order  referred 
to  in  the  second  interrogatory  were  duly  served. 

The  defendant  admits  in  answer  to  the  prior  question,  that 
the  affidavit  and  order  were  served  on  him.  No  issue  is  raised, 
in  reference  to  the  papers  served,  by  the  omission  to  annex  the 
copies  referred  to  in  the  second  interrogatory. 

There  seems  to  be  no  valid  objection  on  this  ground. 

There  is  an  issue  of  fact  as  to  whether  the  plaintiff  consented 
that  the  defendant  need  not  attend  to  be  examined  on  the  12th 
of  July,  and  that  the  plaintiff  would  take  no  advantage  of  the 
omission. 
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The  testimony  of  three  witnesses,  all  of  good  credit,  over- 
balances the  evidence  of  one  whose  veracity  is  equally  unim- 
peached.  Mr.  Stewart  is  no  doubt  under  a  mistake  in  this 
respect. 

The  defendant  was  informed  that  the  plaintiff  had  so  con- 
sented, and  acted  on  that  expectation,  and  denies  any  intention 
of  committing  a  contempt. 

Tin's  answer  would  generally  be  sufficient,  and  the  defendant 
would  be  discharged  from  custody  on  easy  terms  if  he  sub- 
mitted himself  to  an  immediate  examination  upon  being 
arrested,  without  making  an  expensive  inquiry  upon  the  merits 
on  other  issues. 

In  the  present  case,  the  defendant,  upon  being  arrested  and 
brought  before  the  court,  and  after  informally  raising  some  of 
the  questions  now  passed  upon,  was  admonished  that  it  would 
be  the  better  way  to  submit  to  an  examination  at  once  under 
the  plaintiff's  proceeding;  and  that  in  the  event  of  his  comply- 
ing, the  terms  which  the  court  would  impose  on  him  would  be 
light.  This  course  the  defendant  refused,  and  has  put  the 
plaintiff  to  considerable  expense  in  prosecuting  the  present 
proceeding  for  contempt,  while  the  plaintiff  was  seeking  only 
his  remedy  by  an  examination  in  the  original  proceedings, 
which  was  his  right. 

The  defendant  has  thereby  prevented  an  examination,  has 
forced  the  determination  of  an  issue  wholly  collateral,  and  con- 
tumaciously refused  to  submit  to  the  lawful  right  of  his  credi- 
tor, in  the  presence  of  the  court,  for  a  considerable  time.  There 
was  no  issue  as  to  the  right  of  the  creditor  to  have  the  examina- 
tion sought. 

The  defendant  is  adjudged  to  be  guilty  of  a  contempt  of 
court,  and  a  fine  of  $200  is  imposed  upon  him  to  indemnify 
the  plaintiff,  and  to  satisfy  his  costs  and  expenses  herein  (which 
sum  sh;Jl  be  paid  to  the  plaintiff  on  the  order  of  the  court) ; 
and  that  the  defendant  must  be  imprisoned  until  he  shall  have 
paid  the  said  fine,  and  submitted  to  the  examination  required  of 
him  in  the  original  proceeding  supplementary  to  execution. 
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WHITE  a.  DODDS. 

Supreme  Court,  Third  District  ;  General  Term,  Sept.,  1863. 

DISAFFIRMING  CONTRACT.  —  FRAUDULENT  PURCHASE.  —  CANCELLING 
ON  TRIAL.  —  EVIDENCE. 


Where  a  sale  of  goods  is  procured  by  fraudulent  representations,  a  demand  by 
the  seller,  for  their  redelivery,  is  a  sufficient  disaffirmance  of  the  sale,  on  his 
part  ;  and  if  the  goods  have  passed  into  the  hands  of  an  assignee  of  the  fraudu- 
lent purchaser,  such  a  demand  upon  the  assignee  is  sufficient,  without  any 
further  formal  disaffirmance  of  the  sale,  stating  the  grounds  thereof. 

Where  a  note  has  been  received  for  goods,  and  the  seller  seeks  to  disaffirm  the 
sale  for  fraud,  it  is  sufficient  to  deliver  up  and  cancel  the  note  at  the  trial,  or 
even  then  to  stipulate  to  do  so. 

In  an  action  in  disaffirmance  of  a  sale  obtained  by  fraud,  it  is  not  objectionable  to 
ask  the  seller  whether  he  relied  on  the  representations  in  making  the  sale. 

Where  evidence  of  a  particular  fact  is  defective,  but  no  question  is  raised  on  the 
trial  as  to  such  defect  until  it  is  too  late  to  supply  it,  very  slight  evidence  will 
be  construed  to  support  such  fact. 

Appeal  from  a  judgment. 

This  was  an  action  brought  by  James  White,  Jr.,  and  James 
Gushing  to  recover  possession  of  goods  alleged  to  be  wrongfully 
detained  by  the  defendant,  James  Dodds.  The  answer  con- 
tained a  general  denial,  and  particularly  denied  the  wrongful- 
ness  of  the  detention.  On  the  trial  it  appeared  that  the  plaintiff 
had  sold  goods  at  two  different  times  to  one  Ferguson,  who  at 
the  first  of  such  times  represented  himself  to  the  plaintiff  as 
having  a  stock  of  goods  worth  sixteen  or  seventeen  thousand 
dollars,  and  as  owing  not  more  than  six  or  seven  thousand  dol- 
lars. Upon  the  second  occasion  he  represented  himself  to  be 
worth  somewhat  more  than  on  the  first  occasion.  Three  weeks 
after  this  second  sale  he  made  a  general  assignment  as  an  in- 
solvent-debtor, to  Dodds,  the  defendant,  by  which  it  appeared 
that  his  assets  were  worth  about  seventeen  thousand  dollars, 
and  his  liabilities  were  upwards  of  twenty-eight  thousand. 
The  plaintiffs  sought  to  disaffirm  the  sales  on  the  ground  of 


NEW  YORK.  251 


White  a.  Dodds. 


fraud  in  the  purchase,  and  demanded  back  the  goods  from  the 
assignee,  the  defendant  in  this  action.  It  appeared  that  there 
had  been  some  conversation  between  the  plaintiff  and  the  de- 
fendant at  the  time  of  that  demand,  but  what,  did  not  fully 
appear.  The  note  which  Ferguson  had  given  to  the  plaintiff 
•was  accidentally  absent  at  the  time  of  the  trial,  and  a  stipula- 
tion was  entered  to  deliver  up  the  note  to  the  clerk,  to  be  can- 
celled, which  was  afterwards  done. 

Judgment  was  given  for  the  plaintiffs,  and  the  defendant 
appealed. 

Henry  Smith,  for  the  appellant. 
Ira  Shafer,  for  the  respondent. 

HOGEBOOM,  J. — Being  unable  to  concur  in  the  result  to  which 
my  brother,  Miller,  has  arrived  in  this  case,  or  in  the  course  of 
reasoning  which  led  to  it,  I  proceed  to  state  briefly  my  own 
views. 

Several  questions  present  themselves  for  examination: 

1st.  Was  a  disaffirmance  of  the  contract  in  this  case  necessary 
to  entitle  plaintiffs  to  recover ;  and  if  so,  in  what  way  must 
that  disaffirmance  be  made  and  shown? 

2d.  "Was  such  disaffirmance  in  fact  made,  and  was  it  justified 
by  the  facts  of  the  case  ? 

3d.  "Was  a  demand  of  the  goods  necessary  before  bringing 
suit,  and  in  what  form  was  it  necessary  to  be  made  ? 

4th.  "Was  such  demand  in  fact  made  ? 

5th.  "Were  the  defendant's  objections  to  evidence  properly 
overruled  ? 

6th.  Was  the  charge  of  the  judge  exceptionable  ? 

The  action  as  appears  from  the  complaint  is  replevin  for 
goods  wrongfully  detained.  The  answer  is  a  general  denial, 
and  a  denial  of  the  wrongful  detention.  It  is  obvious  from  the 
evidence  that  the  action  was  founded  upon  a  supposed  right  to 
disaffirm  for  fraud  the  contract  of  sale  of  the  goods  made  be- 
tween the  plaintiffs  and  Charles  Ferguson,  who  was  afterwards 
the  assignor  of  the  goods  to  the  defendant,  under  a  general  as- 
signment for  the  payment  of  his  debts.  As  both  of  the  sales 
from  the  plaintiffs  to  Ferguson  were  upon  a  credit  of  six  months, 
neither  of  which  had  expired  before  the  commencement  of  the 
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action,  and,  as  furthermore,  the  suit  was  brought  to  recover  the 
goods  instead  of  the  price  of  them,  it  is  plain  that  the  plaintiffs 
in  brinffino'  the  suit,  proceeded  in  disaffirmance  of  the  contract 

O         O  '    1 

of  sale,  and  were  bound  to  show  a  justifiable  reason  for  re- 
pudiating the  contract  before  they  could  recover  in  the  action. 

This  reason  was  found  as  they  allege  in  the  false  and  fraudu- 
lent representation  of  Ferguson  as  to  his  property  and  pecuni- 
ary responsibility;  which  furnished  the  inducement  to  the  sale 
of  the  goods.  The  question  of  fraud  was  submitted  to  the  jury, 
and  their  verdict  establishing  the  existence  of  it  is  not  impugned. 
It  appears  to  have  been  very  satisfactorily  proved.  The  plain- 
tiffs sold  two  bills  of  goods  to  Ferguson  in  the  fall  of  1860, 
amounting  to  nearly  $1,000,  upon  his  representation  that  his 
stock  of  goods  was  worth  some  $16,000  or  $17,000 ;  and  that 
his  debts  amounted  to  only  $6,000  or  $7,000.  This  was  at  the 
time  of  the  sale  of  the  first  bill  of  goods  in  September,  1860. 
On  the  purchase  of  the  second  bill,  on  the  9th  or  10th  of  No- 
vember, 1860,  he  represented  that  he  was  worth  as  much  or 
more  than  he  was  in  September,  and  owed  less ;  and  that  there 
was  no  foundation  for  the  reports  unfavorable  to  his  solvency. 
On  the  strength  of  these  representations,  which  were  well  cal- 
culated to  inspire  confidence,  the  plaintiff's  agent  sold  him  the 
goods. 

I  see  no  plausible  ground  for  the  objection  to  the  questions 
put  to  him,  whether  he  relied  on  these  statements  of  Ferguson 
in  making  sale  of  the  goods. 

They  are  the  ordinary  questions  put  to  witnesses  in  order  to 
show  the  obtaining  of  goods  by  false  pretences. 
.t  On  the  26th  of  November,  1860,  Ferguson,  as  an  insolvent- 
debtor,  made  a  general  assignment  of  his  property  to  the  de- 
fendant Dodds  in  trust  to  pay  his  debts ;  and  the  title  thus 
acquired  was  the  only  one  under  which  the  defendant  claimed 
any  right  to  hold  the  goods.  The  inventory  attached  to  the 
assignment  showed  assets  to  the  amount  of  $17,522.44-,  and 
liabilities  to  the  amount  of  $28,531.92,  a  deficit,  therefore,  of 
more  than  $10,000  to  pay  debts,  and  an  amount  of  indebtedness 
exceeding  by  more  than  $20,000,  that  stated  to  the  agent  of  the 
plaintiffs.  It  presented,  therefore,  a  very  clear  case  of  fraud, 
and  a  consequent  right  to  disaffirm  the  contract. 

I  apprehend  that  no  particular  form,  nor  any  form  of  words 
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is  necessary  to  give  effect  to  the  act  of  disaffirraance.  It  is  an 
act  performed  by  the  disaffirming  party  ;  and  it  is  effectually 
performed  by  asserting  or  enforcing  title  to  the  property  pre- 
viously agreed  to  be  sold. 

If  a  person  obtains  possession  of  goods  by  fraud,  the  act  is 
wrongful,  and  confers  no  title.  No  notice  is  necessary  to  the 
offender,  and  no  demand  need  be  made  on  him.  If  a  trespasser 
takes  your  property,  he  acquires  no  right  thereby,  and  you  are 
not  required  to  disaffirm  his  possession  otherwise  than  by  retak- 
ing the  property  by  your  own  act,  or  by  process  of  law.  If  a 
person  takes  your  property  by  your  consent,  by  contract,  or  by 
license,  he  has  a  lawful  possession. 

If  obtained  by  license,  his  possession  may  be  terminated  by 
the  single  act  of  demand,  which  ends  the  lawfulness  of  his  pos- 
session. If  obtained  under  the  semblance  of  a  contract  which 
is  void  for  fraud,  then  the  consent  has  been  extorted  or  ob- 
tained by  deception,  and  it  is  no  consent.  No  distinct  act  of 
disaffirmance  beyond  claiming  the  property  has  been  ever  held 
to  be  necessary.  This  is  as  against  the  original  wrong-doer. 
(See  Roth  a.  Palmer,  27  Barb.,  652.)  There  is  another  princi- 
ple, it  is  true,  which  in  case  any  money  or  property  has  been 
received  under  the  contract,  requires  that  before  the  disaffir- 
mance can  become  effectual,  the  money  or  property  thus  re- 
ceived must  be  restored,  because  a  party  cannot  both  repudiate 
a  contract,  and  at  the  same  time  insist  on  retaining  its  fruits  or 
benefits.  This  raises  the  question  whether  the  note  received 
from  Ferguson  had  to  be  restored  before  bringing  suit,  or 
whether  it  was  sufficient  to  restore  it  at  the  trial,  or  give  a 
stipulation  equivalent  to  such  restoration  at  the  latter  period. 
The  note  being  accidentally  absent,  followed  up  by  the  produc- 
tion and  cancellation  of  the  note,  or  its  delivery  to  the  clerk 
for  the  benefit  of  the  defendant  or  Ferguson  on  the  argument 
at  bar,  which  was  done  in  this  case,  I  think  under  the  ad- 
judged cases,  the  latter  course  was  all  sufficient.  The  maker  of 
the  note  is  effectually  protected,  and  that  is  enough.  The  only 
other  object  of  surrendering  it  before  suit  brought,  would  be  to 
make  the  act  of  disaffirmance  emphatic  and  unquestionable, 
and  this  has  been  repeatedly  held  to  be  well  enough  accom- 
plished by  its  production  and  delivery  at  the  trial.  (See 
Nichols  a.  Firmer,  18  N.  Y.,  295;  Nichols  a.  Michael,  23  lb., 
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264,  272;  Fraschieris  a.  Henriques,  36  Barb.,  276;  Roth  a. 
Palmer,  27  ./£.,  652,  and  cases  there  cited ;  Stevens  a.  Hyde, 
32  /&.,  171.) 

As  against  the  original  wrong-doer  then,  no  form  of  words 
declaring  the  act  of  disaffirmance  is  necessary.  Nor  any  act  of 
disaffirmance  beyond  the  decisive  one  of  obtaining  or  seizing 
the  property  by  the  act  of  the  party  or  the  process  of  the 
law. 

Nor,  I  apprehend,  is  any  thing  more  necessary  under  this 
head  as  against  the  general  assignee  of  the  wrong-doer.  I  do 
not  speak  now  of  the  question  of  demand  of  the  property  which 
may  be  claimed  to  be  necessary,  because  the  property  is  in 
possession  of  a  person  acquiring  such  possession  peacebly  by 
manual  delivery  from  the  wrong-doer  and  apparent  owner.  I 
do  not  deem  it  necessary  to  discuss  this  question,  because  the 
evidence  is  full  that  the  property  was  demanded  of  the  defend- 
ant before  suit  brought. 

The  question  is,  was  it  necessary,  as  against  such  assignee 
having  no  better  title  than  the  original  wrong-doer,  to  accom- 
pany or  precede  that  demand  by  a  declaration  of  disaffirmance 
of  the  contract ;  and  that  such  disaffirmance  was  on  the  ground 
of  fraud  perpetrated  by  the  assignor  in  making  the  original 
purchase.  I  know  of  no  such  rule  of  law.  The  assignee  is  not 
a  purchaser  for  a  valuable  consideration.  He  stands  in  the 
shoes  of  his  assignor,  with  no  better  title  than  he,  and  in  no 
respect  in  any  better  position,  except  it  may  be  that  his  pos- 
session being  peacefully  and  innocently  acquired  from  the  ap- 
parent owner,  may  be  regarded  as  so  far  lawful  that  a  demand 
should  be  made  of  him  to  deliver  it  up  before  he  be  subjected 
to  an  action. 

It  may  be  convenient  that  he  should  be,  as  he  generally  is, 
distinctly  apprised  that  the  ground  of  the  demand  is  the  failure 
of  his  assignor  to  acquire  title  by  reason  of  fraud  in  the  pur- 
chase of  the  goods.  But  I  am  not  aware  of  any  legal  obligation 
resting  on  the  true  owner  of  the  goods  to  disclose  the  source  or 
the  particulars  of  his  title.  This  is  as  in  other  cases  developed 
at  the  trial.  The  possessor  of  the  goods  is  supposed  to  know 
whether  his  title  is  good  or  not,  and  he  complies  with  the  de- 
mand of  the  claimant,  or  refuses  it  accordingly.  The  claimant 
of  the  goods  stands  upon  his  title,  and  enforces  or  relinquishes 
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his  demand  according  to  his  convictions  of  the  validity  of  that 
title. 

1  am  aware  that  some  dicta  in  the  opinion  of  Justice  Smith, 
in  the  case  of  Bliss  a.  Cottle  (32  Barb.,  322),  tend  to  support 
the  proposition,  that  in  addition  to  a  distinct  demand  of  the  prop- 
erty, there  must  also  be  an  explicit  assertion  that  the  claimant's 
title  is  founded  upon  the  fact  of  fraud  perpetrated  in  the  pur- 
chase of  the  goods ;  but  there  was  nothing  in  the  case  requiring 
an  adjudication  upon  that  point,  nor  is  it  warranted,  I  think,  by 
any  thing  contained  in  the  elaborate  opinion  of  the  same  judge 
in  the  case  of  Stevens  a.  Hyde  (/£.,  171). 

Be  that  as  it  may,  I  think  there  was  sufficient  evidence  for 
the  consideration  of  the  jury,  whether  the  ground  of  plaintiffs' 
claim  to  the  property,  to  wit,  on  account  of  fraud  in  the  pur- 
chase by  Ferguson,  was  not  intelligently  communicated  by  plain- 
tiffs' agent  to  Dodds,  the  defendant.  The  case  we  must  assume 
was  properly  opened  to  the  jury  at  the  trial,  stating  that  plain- 
tiffs' claim  rested  on  the  ground  of  fraud,  vitiating  Ferguson's 
purchase  of  the  goods.  Caldwell,  the  plaintiffs'  agent,  testified 
to  the  purchase  and  the  representations  made  by  Ferguson ;  to 
his  demand  of  the  goods  of  the  defendant  in  the  rooms  formerly 
occupied  by  Ferguson ;  to  Dodds'  refusal  to  give  them  up,  and 
to  their  subsequent  replevy  by  the  sheriff';  and  that  the  de- 
mand was  made  after  the  assignment.  He  further  says,  "  I 
think  I  heard  of  Ferguson's  assignment  the  next  day  after  it 
was  made,  and  came  on  within  two  hours  after  I  heard  of  it, 
and  called  on  Mr.  Dodds.  I  asked  him  how  the  matter  was. 
He  said  he  couldn't  tell  much  about  it,  and  handed  me  the  as- 
signment, and  said  that  would  show  me  how  the  thing  stood, 
better  than  he  could  tell.  I  looked  at  the  assignment.  When 
I  demanded  the  goods  of  Dodds,  he  claimed  them  as  assignee 
of  Ferguson." 

The  plaintiff  having  read  the  assignment,  rested  his  case  on 
that  and  on  the  evidence  of  Caldwell.  The  defendant  did  not 
cross-examine  the  witness  as  to  the  details  of  the  conversation 
with  Dodds,  nor  move  for  a  non-suit  on  the  ground  that  plain- 
tiffs had  not  claimed  to  Dodds  to  disaffirm  on  the  ground  of 
fraud,  but  on  the  ground  that  "no  disaffirmance  of  the  sale 
was  proven  to  have  been  made  by  the  plaintiffs,  or  on  their 
behalf." 
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Dodds  was  not  sworn  as  a  witness  for  the  defence,  and  the 
only  witness  sworn  was  Ferguson,  who  contradicted  Caldwell 
in  some  material  particulars,  as  to  the  nature  of  the  interview 
between  them  on  the  purchase  of  the  goods,  but  said  nothing 
as  to  what  transpired  at  the  time  of  the  demand.  Nothing  was 
suggested  as  to  the  absence  of  any  evidence  showing  the  grounds 
of  disaffirmance  of  the  contract,  until  after  the  testimony  was 
closed,  and  the  judge  had  charged,  or  was  about  to  charge  the 


The  fact  that  this  alleged  omission  in  the  evidence  was  not 
alluded  to  until  it  was  too  late  to  correct  it  ;  that  the  ground 
of  claim  of  title  to  the  goods  was  fully  developed  by  the  evi- 
dence, and  could  not  have  been  unknown  to  Dodds  ;  that  the 
plaintiffs  claimed  title  immediately  after  the  assignment,  and 
long  before  the  expiration  of  the  term  of  credit,  which  term  of 
credit  is  presumed  to  have  been  known  to  the  defendant  ;  that 
this  claim  was  made  to  Dodds  himself;  that  Caldwell  asked 
Dodds  "how  the  matter  was,"  which  in  the  absence  of  any  ex- 
planation is  probably  a  brief  way  of  stating  the  substance  of  a 
conversation  between  Caldwell  and  Dodds  about  the  goods, 
their  sale,  the  terms  of  sale,  the  sudden  and  unlooked  for  as- 
signment, importing  insolvency,  and  the  reason  of  such  assign- 
ment ;  the  facts  that  the  goods  demanded  were  those  "  originally 
sold  ;"  the  presentation  by  Dodds  of  the  assignment,  and  his 
declaration  virtually  that  that  was  the  only  explanation  he 
could  make  of  the  transaction  ;  the  demand  of  the  goods  not- 
withstanding such  assignment  ;  the  refusal  to  deliver  ;  the  ab- 
sence of  any  cross-examination  or  motion  to  non-suit  on  this 
ground  ;  the  apparently  studious  omission  to  allude  to  this 
point  until  after  the  testimony  was  closed,  lead  my  mind  to  the 
conclusion  that  Dodds  well  understood  the  ground  of  plaintiffs' 
claim  of  title  to  the  goods  ;  that  it  was  equally  well  understood 
at  the  time,  and  that  it  would  be  giving  effect  to  merely  cap- 
tious objections  to  the  evidence  to  award  a  new  trial  upon  the 
ground  that  the  foundation  of  plaintiffs'  alleged  title  to  the 
property  was  not  fairly  disclosed  to  the  defendant,  or  that  he 
acted  in  any  degree  in  ignorance  of  the  nature  of  the  plain- 
tiffs' claim,  when  he  refused  to  deliver  to  them  the  goods  on 
their  demand. 

The  other  points  involved  are  sufficiently  discussed  in  what 
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has  been  already  said,  and  on  the  whole  case,  I  am  of  opinion 
that  none  of  the  exceptions  are  well  taken ;  that  a  new  trial 
should  be  denied,  and  that  the  plaintiffs  should  have  judgment 
on  the  verdict. 

GOULD,  J. — I  should  affirm  the  judgment  on  the  ground  that 
notwithstanding  the  charge  seemed  to  concede  the  contrary,  a 
mere  demand  was  all  that  was  required  when  it  was  made  of 
the  assignee  of  the  fraudulent  purchaser. 

MILLER,  J. — Dissented. 
Judgment  affirmed. 
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Court,  First  District;  General  Term,  Feb.)  1864. 
SUPPLEMENTARY  PROCEEDINGS.  —  CONTEMPT.  —  COSTS. 


A  person  examined  as  a  witness  in  supplementary  proceedings  against  a  judg- 
ment-debtor, cannot,  on  appeal  from  an  order  punishing  him  for  contempt, 
raise  for  the  first  time  the  objection  that  the  execution  on  which  the  proceed- 
ings were  founded  was  insufficient. 

A  witness  appearing  and  being  examined  in  supplementary  proceedings,  is  bound 
to  answer  proper  questions,  whether  he  has  been  subpoenaed  or  not. 

Where  the  judgment-debtor  was  shown  to  have  been  a  member  of  a  firm,  and 
his  co-partner,  being  examined  as  a  witness,  refused  to  state  the  amount  re- 
ceived by  the  judgment-debtor  from  the  business,  and  whether  the  books  of 
8uch  firm  were  within  the  control  of  the  witness,  —  Held,  that  an  order  com- 
mitting him  for  contempt  was  proper,  and  on  his  appeal  therefrom  should  bo 
affirmed,  with  coats. 

Appeal  from  an  order  committing  William  II.  Marston  of  a 
contempt. 

An  action  had  been  brought  by  Nathaniel  L.  Griswold  against 
George  F.  Power  and  others,  in  which  judgment  was  obtained 
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and  execution  issued  against  Power.  On  the  return  of  the  ex- 
ecution unsatisfied,  supplementary  proceedings  were  commenced 
by  Griswold  against  Power.  By  his  examination  it  appeared 
that  he  had  been  a  partner  from  1850  to  1863,  in  the  firm  of 
Marston  &  Power.  The  plaintiff  then  subpoenaed  William  II. 
Marston,  whose  examination  was  proceeded  with  before  a 
referee. 

A  subpoena  duees  tecum  was  also  served  on  Mr.  Marston  to 
produce  the  books  of  his  firm.  The  examination  was  continued 
by  adjournments  from  day  to  day,  on  one  of  which  days  the 
following  questions  were  put  to  Mr.  Marston : 

Q.  Have  you  brought  the  books  ?     A.  I  have  not. 

Q.  "Why  not  ?     A.  I  decline  to  bring  them. 

Q.  "Where  are  they  ?     A.  I  decline  to  answer  that. 

Q.  When  did  you  last  see  them  ?  A.  I  decline  to  answer 
that. 

Q.  Do  you  know  how  much  money  was  received  by  George 
F.  Power  from  the  firm  of  Marston  &  Power,  during  the  period 
from  January  1,  1850,  to  March,  1863?  A.  No,  I  do  not 
exactly. 

Q.  Have  you  any  means  of  ascertaining  ?  A.  I  presume  I 
might  be  able  to  tell. 

Q.  By  what  means  2     A.  I  decline  to  answer. 

Q.  Produce  the  account  of  your  transactions  with  Mrs. 
Power.  A.  I  decline  to. 

Q.  Are  you  in  possession  of  the  books  and  assets  which  be- 
longed to  that  firm  ?  A.  I  decline  to  answer. 

Q.  Produce  the  books  specified  in  the  subpoena.  A.  I  de- 
cline to  produce  them. 

Q.  Why  do  you  so  decline?  A.  I  have  uses  for  them  at  my 
office. 

On  this  (the  referee  deeming  it  beyond  his  own  powers)  Mr. 
Justice  Clerke  issued  an  attachment,  returnable  September, 
1863 ;  and  after  interrogatories,  &c.,  on  the  5th  of  October, 
1863,  the  same  judge  made  an  order  declaring  Marston  in  con- 
tempt, and  fining  him  $25,  and  $25  costs. 

Prom  this  order  Marston  appealed. 

S.  Sanxay,  for  the  appellant. 
S.  P.  NasTi,  for  the  respondent. 
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SUTHERLAND,  J. — In  my  opinion,  Marston,  the  appellant,  can- 
not on  this  appeal  raise  the  question  as  to  the  regularity  of 
the  execution.  It  is  not  necessary  to  decide,  on  this  appeal, 
whether  or  not  the  execution  was  irregular  in  not  following  the 
judgment  as  to  the  defendants  named  in  it. 

The  execution  was  issued  against  the  defendant  Power,  and 
returned  unsatisfied,  and,  from  anght  that  appears,  no  motion 
had  been  made  to  set  aside  the  execution  for  irregularity  when 
the  supplemental  order  was  made. 

The  only  material  question  presented  by  the  appeal  is,  I 
think,  whether  the  appellant  Marston  was  guilty  of  a  contempt, 
in  refusing  to  answer  certain  questions,  and  in  failing  to  pro- 
duce certain  books  of  account  upon  his  examination  before  the 
referee. 

By  the  sixth  interrogatory,  he  was  asked  whether,  on  his  ex- 
amination before  the  referee  as  a  witness,  he  was  not  asked  "to 
state  how  much  money  was  received  by  George  F.  Power  from 
the  firm  of  Marston  &  Power  from  January  1,  1850,  to  March 
1,  1863,"  and  whether  he  did  not  answer,  that  he  could  not  tell. 
To  this  interrogator}',  Mhrston  answered  that  he  was  asked  the 
question,  and  that  he  made  answer  that  he  could  not  exactly. 
By  the  seventh  interrogatory,  he  was  asked  :  "  Were  or  were 
you  not  then  asked,  whether  there  were  not  entries  in  any 
books  within  your  control,  which  would  enable  you  to  answer 
the  question  ?  Did,  or  did  not,  the  referee  decide  that  the  ques- 
tion was  one  you  ought  to  answer,  and  did  you,  or  not,  then  and 
there  decline  to  answer  it?  By  his  answer  to  this  interroga- 
tory, Marston  admitted  that  he  was  asked  the  question  ;  that  the 
referee  decided  that  he  ought  to  answer  it,  and  that  he  declined 
to  answer  it.  There  can  be  no  doubt,  I  think,  that  Marston, 
having  appeared  before  the  referee,  and  having  been  sworn  as 
a  witness,  was  obliged  to  answer  any  material  or  pertinent 
question,  whether  he  had  been  subpcenaed  or  not.  If  it  was 
material  for  Griswold,  the  plaintiff  in  the  supplementary  pro- 
ceedings, to  know  how  much  money  was  received  by  Power 
from  the  firm  of  Marston  &  Power,  from  January  1,  1850,  to 
March  1,  1803,  and  Marston  could  not  tell  without  certain 
books,  it  would  seem  material  for  Griswold  to  ascertain  where 
the  books  were,  whether  they  were  within  the  control  of  Mars- 
ton.  If  he  was  not  bound  to  produce  the  books  on  that  day 
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by  virtue  of  the  subpoena  duces  tecum  served  on  him,  returna- 
ble at  a  previous  day,  he  was  bound  to  answer  the  question  as 
to  his  possession  or  control  of  the  books,  so  that,  if  he  had  them, 
at  least  he  might  by  a  second  subpoena  duces  tecum  be  com- 
pelled to  produce  them  before  the  referee  at  a  future  day. 

I  think,  therefore,  the  order  appealed  from  can  and  ought  to 
be  affirmed,  irrespective  of  the  question,  whether  Marston  was 
guilty  of  a  contempt  in  not  actually  producing  the  books  as  re- 
quired by  the  referee ;  but  under  the  circumstances  I  think  the 
order  should  be  affirmed,  without  costs. 

LEONARD,  J. — I  think  the  order  should  be  affirmed,  with  costs. 

CLERKE,  J. — Mar^ton  has  been  guilty  of  repeated  contumacy, 
and  I  agree  with  Judge  Leonard  that  the  order  should  be 
affirmed,  with  costs. 


HOWARD  a.  FARLEY. 

Superior  Court  ;  Special  Term,  January,  1865. 
JUDGMENT  ON  PENAL  BOND. 


Under  the  Code,  judgmentxra  a  bond  conditioned  for  the  payment  of  money, 
should  be  for  the  amount  actually  djie  thereou,  and  not,  as  under  the  former 
practice,  for  the  penalty. 

'     t  ,  fc.     ^'  -     « 

This  action  was  brought  by  Hester  Mary  Howard,  on  a  bond 

.;     •         v       ><**V*^     .      .    >  ~  •/  *  ' 

made  by.  the  'Defendants  Terence  Farley  and  Michael  Treacy,  in 
the  penalty  of  seven  thousand  six  hundred  dollars,  conditioned 
to  pay  three  thousand  eight  hundred  dollars  on  the  21st  day  of 
May,  1865,  with  interest  payable  semi-annually.  The  com- 
plaint alleged  that  six  months'  interest  became  due  on  the  21st 
of  November,  1864,  and  now  remained  unpaid,  whereby  the 
condition  of  the  bond  became'  broken,  and  the  defendants  be- 
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came  liable  to  pay  the  sum  of  seven  thousand  six  hundred  dol- 
lars, for  which  judgment  was  demanded. 

The  defendants  by  their  answer  admitted  that  the  sum  of 
three  thousand  eight  hundred  dollars,  with  interest  thereon 
from  May  21,  1864,  was  due  and  unpaid  on  the  bond,  and 
denied  that  they  had  become  liable  to  pay  the  sum  of  seven 
thousand  six  hundred  dollars,  as  claimed  in  the  complaint. 

Gouvemeur  Tillotson,  for  the  plaintiff. 
Martin  L.  Townsend,  for  the  defendants. 

MONELL,  J. — The  only  question  in  this  case  is,  whether  the 
judgment  should  be  for  the  penalty  or  the  condition  of  the 
bond.  In  debt  on  bond  under  the  fromer  practice,  the  judg- 
ment was  for  the  penalty,  but  execution  could  issue  only  for 
the  sum  due  by  the  condition.  I  think  the  Code  has  changed 
the  practice;  and  that  the  judgment  should  no  longer  be  for 
the  penalty,  but  for  the  condition.  One  of  the  ends  aimed  at 
and  attained  by  the  codifiers,  was  the  removal  of  all  fiction 
from  pleadings  and  proceedings  in  civil  actions.  Hence,  it  is 
required  that  the  complaint  shall  state  the  facts  constituting 
the  cause  of  action  ;  and  in  actions  for  the  recovery  of  money, 
the  amount  claimed  must  be  stated.  The  penalty  of  a  money- 
bond  never  was  recoverable.  The  judgment  was  in  form  merely, 
and  the  recovery  could  be  for  the  condition  only.  In  stating  the 
facts,  the  condition  and  its  breach  must  be  alleged,  with  a 
statement  of  the  amount  due;  and  the  amount  due  only  can  be 
demanded.  Could  a  plaintiff  verify  a  complaint,  claiming  the 
penalty  to  be  due,  and  demanding  judgment  therefor? 

In  actions  upon  instruments  for  the  payment  of  money  only, 
it  is  sufficient  to  give  a  copy  of  the  instrument,  and  to  state 
that  there  is  due  thereon  a  specified  sum,  which  the  plaintiff 
claims.  (Code,  §  162.)  In  such  a  complaint  would  it  be  good 
pleading  to  aver  that  the  penalty  was  due,  and  claim  it? 

Before  entering  judgment,  on  the  failure  of  the  defendant  to 
answer,  if  the  complaint  is  not  verified,  it  is  the  duty  of  the 
clerk  to  assess  the  amount  due  to  the  plaintiff,  and  to  enter 
judgment  for  the  amount  so  assessed.  (Code,  §  246,  subd.  1.) 
Under  this  section  of  the  Code,  the  clerk  could  not  be  author- 
ized to  enter  judgment  for  the  penalty;  he  could  only  assess 


262  ABBOTTS'  PRACTICE  REPORTS. 

Marsh  a.  Kidgway. 

the  amount  due  by  the  condition.  The  sections  of  the  Code  to 
which  I  have  referred,  illustrate  the  difficulty  of  continuing 
the  old  iorm  of  judgment  for  the  penalty. 

To  allege  that  the  penalty  was  due  would  not  be  true.  The 
complaint  could  not  be  verified,  and  the  clerk  could  not  enter 
judgment  for  it.  The  design  of  the  new  system  was  to  as- 
similate all  actions,  and  to  require  the  truth  to  be  stated  in 
pleadings. 

It  would  be  difficult  to  state  any  reason  for  the  former  prac- 
tice. It  was  a  mere  necessity  of  the  old  action  of  debt.  In 
abolishing  all  forms  of  pleading,  and  requiring  the  facts  to  be 
stated,  the  Code  has  made  no  exceptions,  and  I  can  see  no 
reason  for  continuing  a  useless  form,  when  the  spirit  of  our 
present  system  is  to  arrive  at  the  substance  of  things.  The  case 
of  Western  Bank  a.  Sherwood  (29  Barb.,  383),  holds  that  the  rule 
is  not  changed.  This,  however,  is  mere  dictum,  no  reason  what- 
ever being  assigned  or  authority  furnished ;  and  it  seems  to 
me,  to  be  opposed  to  the  entire  scope  and  meaning  of  the 
present  system  of  pleading ;  in  conflict  with  its  spirit,  and  as 
defeating  the  fundamental  design  of  the  law. 

Judgment  must  be  entered  in  favor  of  the  plaintiffs  for  the 
amount  due  by  the  condition  of  the  bond,  namely,  the  interest 
from  May  21,  1864,  to  November  21,  1864,  with  costs. 


MARSH  a.  KIDGWAY. 

Supreme  Court,  First  District ;  Special  Term,  October,  1864. 
SHERIFF'S  DUTIES  AT  SALE. 

Where  a  sheriff  upon  a  sale  of  property  makes  an  unfounded  announcement,  of 
a  nature  to  lessen  the  price,  and  a  less  price  than  the  value  is  obtained,  the 
sale  should  be  set  aside,  and  a  re-sale  ordered. 

Motion  to  set  aside  a  foreclosure  sale,  and  for  a  re-sale. 
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The  sheriff  sold  mortgaged  premises  under  a  judgment  of 
foreclosure,  and  on  the  sale  gave  notice  that  the  purchaser 
bought  at  his  own  hazard  as  to  title. 

The  defendant  moved  to  set  aside  the  sale  on  the  ground 
that,  in  consequence  of  that  announcement  a  less  price  had 
been  obtained  than  the  property  ought  to  realize. 

Justus  Palmer,  for  the  motion. 
,  opposed. 

LEONARD,  J. — The  notice  given  by  the  sheriff  at  the  sale  was 
equivalent  to  a  declaration  that  the  purchaser  bought  at  his 
o\vn  hazard  as  to  title. 

The  notice  was  calculated  to  impair  the  price  which  bidders 
would  offer.  There  is  no  evidence  offered  that  there  was  any  de- 
fect in  the  title.  The  defendant  is  entitled  to  the  benefit  of  such  a 
sum  as  the  property  would  have  sold  for  if  the  title  was  good. 
The  expenses  for  taxes  and  tax  sales  were  to  be  deducted  from 
the  purchase-money.  That  could  not  therefore  be  regarded  as 
a  defect  in  the  title. 

If  there  is  any  known  defect  in,  or  dispute  as  to  title,  the 
sheriff  on  a  foreclosure  sale  may  notify  purchasers  of  it ;  but 
where  no  objection  is  known  to  exist,  it  is  wrong  to  throw  a 
doubt  on  the  title,  by  suggesting  that  the  purchaser  takes  sub- 
ject to  any  defect. 

The  sale  must  be  set  aside,  and  a  resale  ordered,  and  out  of 
the  proceeds  the  purchaser  must  be  first  paid  the  disbursements 
for  taxes,  &c.,  tax  sales,  &c 
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WEBB  a.  DILL. 

Supreme  Court,  first  District ;   At  Chambers,  January,  1865. 
PRACTICE. — ATTORNEY'S  POWERS. 

Where  an  attorney  has  once  been  employed  and  appeared  in  an  action,  all  sub- 
sequent proceedings  must  be  conducted  through  him,  and  a  judgment  en- 
tered upon  the  offer  of  the  defendant  personally,  without  notice  to  the  attorney, 
is  in  such  case  irregular. 

Motion  to  vacate  judgment. 

The  defendant  after  employing  an  attorney,  who  appeared 
for  him  in  the  action,  made  an  offer  under  section  385  of  the 
Code  to  allow  judgment  to  be  taken  against  him,  signing  it  in 
his  own  name.  The  plaintiff's  attorney  accepted  the  offer,  and 
entered  up  judgment  in  accordance  therewith.  The  defend- 
ant's attorney  moved  to  set  aside  the  judgment  for  irregu- 
larity. 

J.  C.  Dimmick,  for  the  motion. 
,  opposed. 

INGRAHAM,  J. — The  defendant  after  employing  an  attorney 
and  putting  in  an  answer,  served  a  notice  on  the  plaintiff  signed 
by  himself  personally,  consenting  that  judgment  be  entered 
against  him,  for  an  amount  therein  stated. 

A  motion  is  now  made  to  vacate  the  judgment  on  the  ground 
that  the  attorney  should  have  signed  the  notice  and  not  the 
party. 

It  always  was  the  practice,  after  an  attorney  had  appeared 
in  a  case,  to  require  all  the  proceedings  to  be  conducted  through 
him.  Any  other  rule  would  lead  to  great  confusion  in  the  ad' 
ministration  of  justice. 

There  is  nothing  in  the  Code  which  alters  this  practice.  The 
385th  section,  which  says  a  defendant  may  serve  upon  a  plaintiff 
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an  offer  in  writing,  &c.,  does  not  mean  that  the  defendant 
may  do  so,  regardless  of  his  attorney,  but  may  do  it  according 
to  the  mode  in  which  the  practice  of  the  court  requires  it  to  be 
done. 

The  proper  course  for  the  plaintiff  was  to  move  the  court  on 
notice  to  the  defendant's  attorney  for  leave  to  enter  judgment 
on  such  a  paper. 

This  motion  must  be  granted ;  but  without  costs,  and  with 
leave  to  the  plaintiff  to  move  for  judgment. 


WOODMAN  a.  GOODENOUGH. 

/Supreme  Court,  first  District  /  At  Chambers,  January,  1865. 

SOPPLEMKNTARY    PROCEEDINGS. — ORDER  UNDER  §  292. 

Future  earnings  cannot  be  reached  by  an  order  in  supplementary  proceedings. 

Property  in  the  hands  of  a  third  party  can  be  summarily  reached  only  by  pro- 
ceedings under  section  294  of  the  Code,  and  if  an  order  in  proceedings  under 
section  292,  provides  for  the  payment  by  a  third  party  of  property  of  the  judg- 
ment-debtor in  his  hands,  it  may,  on  motion,  be  stricken  out. 

Motion  to  strike  out  part  of  an  order. 

The  plaintiff,  Henry  Woodman,  having  taken  proceedings 
supplementary  to  execution  under  section  292  of  the  code,  and 
having  examined  a  witness  therein,  and  it  appearing  on  the  face 
of  such  examination,  that  the  witness  had  agreed  to  pay  to  the 
judgment-debtor  a  tariff  on  goods  to  be  thereafter  manufactured 
by  the  witness  in  accordance  with  a  patent  procured  by  the  de- 
fendant Rollin  A.  Goodenough,  had  obtained  order  for  the 
appointment  of  a  receiver,  there  being  inserted  in  such  order  a 
direction  that  the  witness  should  pay  to  the  receiver  such  tariff 
as  should  arise.  The  judgment-debtor,  on  affidavits  that  the 
witness  had  not  agreed  to  pay  such  tariff,  and  had  not  so  testi- 
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fied,  now  moved  to  strike  out  the  portion  of  the  order  relating 
to  the  witness.  The  court  declined  to  enter  into  the  discussion 
of  the  facts,  and  rendered  the  following  decision. 

E.  H.  HawJce,  for  the  motion. 
A.  Johnes,  opposed. 

INGRAHAM,  J.  (orally.)  In  proceedings  under  section  292,  no 
order  can  be  made  affecting  the  rights  of  third  parties.  They 
have  the  right  to  be  examined  before  such  an  order  is  made. 
If  the  plaintiff  desires  such  an  order,  he  must  proceed  under 
section  294.  There  is  another  fatal  objection  to  the  order  as  it 
stands.  The  order  provides  for  the  payment  of  moneys  here- 
after to  become  due,  as  the  goods  shall  be  manufactured  under 
the  debtor's  patent.  No  such  prospective  order  can  be  made 
in  supplementary  proceedings. 

Motion  granted,  but  without  costs. 


OPDYKE  a.  MARBLE. 

Supreme  Court,  First  District;  Special  Term,  October,  1864. 
DISCOVERY  AND  INSPECTION. — SCANDALOUS  AFFIDAVIT. 

The  Revised  Statutes  authorize  the  court  to  compel  discovery  and  inspection  of 
books  and  papers,  only  in  cases  where  it  would  have  been  allowed  by  the  prin- 
ciples or  practice  of  the  former  Court  of  Chancery,  and  therefore  it  is  not  al- 
lowable in  an  action  for  libel. 

An  affidavit  on  information  and  belief  that  the  books  of  a  corporation  or  indi- 
viduals will  show  the  names  of  the  proper  defendants,  is  not  sufficient  founda- 
tion for  an  order  for  the  discovery  of  such  books. 

The  court  cannot  grant  a  discovery  to  ascertain  the  name  of  persons  proper  to  be 
made  parties  to  the  action,  but  only  to  help  the  plaintiff  in  stating  his  cause  of 
action. 

The  agents  of  a  corporation  cannot,  in  their  individual  capacities,  be  compelled 
to  discover  the  books  of  the  corporation  ;  and  on  a  motion  to  require  them  to 
do  so,  the  court  will  not  enter  into  the  question  whether  the  incorporation  is 
fictitious. 

Scandalous  portions  of  an  affidavit  may  be  stricken  out. 
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Motion  by  the  plaintiff  to  compel  two  of  the  defendants  to 
discover  books,  <fcc.,  and  Cross-motion,  to  strike  out  a  portion  of 
the  plaintiff's  moving  affidavits. 

% 

A  petition  was  presented  by  George  Opdyke,  the  plaintiff, 
to  compel  the  defendants,  Manton  Marble  and  Elon  Comstock, 
to  discover  the  books  of  account  of  the  "  World  Company,"  or 
of  the  proprietors  of  the  "  World"  newspaper,  for  the  purpose 
of  discovering  who  the  owners  of  the  company  were,  and  who 
would  therefore  be  proper  parties-defendants  in  this  action, 
then  being  commenced  against  such  proprietors  for  libel.  The 
petition  was  supported  by  affidavits  tending  to  show  that  Marble 
was  the  only  person  who  appeared  to  be  responsible  for  the 
paper,  but  was  of  no  pecuniary  means ;  and  that  others 
unknown  to  the  plaintiff  were  necessarily  associated  with 
him. 

One  of  the  affidavits  produced  in  support  of  the  motion,  by 
way  of  setting  forth  what  the  defendant  knew  as  to  the  owner- 
ship of  the  "  World"  newspaper,  detailed  at  some  length,  al- 
leged changes  of  political  principles  and  connection  on  the  part 
of  the  "  World"  and  Marble  its  editor,  during  previous  years, 
and  various  changes  of  ownership  involved  therein,  but  averred 
ignorance  as  to  who  were  the  present  proprietors.  This  matter 
was  the  portion  struck  out  by  the  court  on  deciding  the  motion. 

The  motion  and  cross-motion  were  argued  together. 

James  Emott  and  David  D.  Field,  for  the  plaintiff. — I.  A 
motion  to  strike  out  parts  of  an  affidavit  has  no  precedent  to 
support  it.  In  pleadings,  one  rule  is,  that  the  party  objecting 
must  specify  particularly  the  portion  objected  to,  and  the  whole 
of  that  portion  must  stand  or  fall  together.  If  any  part  of  it  is 
relevant,  the  objection  fails.  (1  jRuss.  c£  3/y.,  30.)  The  second 
rule  is,  that  great  latitude  is  to  be  allowed  to  parties  in  mak- 
ing their  statements.  (Dowl.  Pr.,  274.)  The  third  rule  is  that 
whatever  tends  in  any  way  to  make  out  the  case  in  hand  is  rel- 
evant. A  discovery  is  proper  for  the  purpose  of  ascertaining 
the  responsible  proprietors  of  the  newspaper.  This  proposition 
is  separable  into  two ;  first,  that  Marble  &  Comstock  are  not 
the  real  responsible  editors  and  proprietors ;  and,  second,  that 
a  copy  of  the  books  and  papers  of  the  concern  would  discover 
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them.     It  is  the  first  of  these  propositions,  that  the  passages 
which  are  objected  to  tend  to  establish. 

II.  If  the  matter  objected  to  is  relevent,  it  is  immaterial  to 
inquire  whether  it  as  scandalous,  that  is,  injurious  to  Marble's 
reputation.     The  rule  on  this  point  is  well  settled. 

III.  The  necessity  for  the  discovery  is  apparent.     Without 
it  there  may  be  an  insuperable  .difficulty  in  the  way  of  punish- 
ing a  libel  in  this  newspaper.     The  interests  of  society  require 
that  the  man  who  assails  another's  reputation  should  be  made 
to  answer  for  it  in  a  way  which  will  deter  him  from  a  repeti- 
tion of  the  offence. 

IV.  The  motion  is  within  the  statute.     It  is  necessary  to  en- 
able the  plaintiff  to  frame  his  complaint,  and  it  is  strictly  con- 
formed to  the  rules  of  the  court.     (2  Rev.  Stat.,  199,  §§  21-25  ; 
Code,  §  388  ;  Rule  of  Court  U.) 

V.  The  objection  that  the  discovery  is  wanted,  not  for  the 
purpose  of  affecting  the  known,  but  the  unknown  defendants, 
has  no  solid  foundation.     It  is  sought  from  known  defendants ; 
it  is  sought  for  the  purpose  of  affecting  the  complaint  which  is 
to  be  filed  against  them  and  others.     Both  objects  are  within 
the  statute,  and  they  are  all  that  are  required  by  it. 

VI.  A  discovery  from  known  defendants,  for  the  purpose  of 
charging  unknown,  is  as  old  as  the  common  law  of  England. 
Every  bill  in  chancery,  according  to  the  ancient  practice,  had 
a  clause  called  the  confederating  clause,  which  ran  this  wise : 
"  The  said  A.  B.  combining,  and  confederating  with  the  said  C. 
D.,  and  with  divers  other  persons,  at  present  unknown  to  your 
orator,  and  whose  names,  when  discovered,  your  orator  prays, 

.  may  be  inserted  in  this  bill,  with  apt  words  to  charge  them  as 
parties  thereto,"  &c.  (3  Hoffm.  Ch.  Pr.,  8.)  This  clause  the 
defendant  was  obliged  to  answer,  and  when  answered,  the 
plaintiff  might  insert  the  names  of  the  newly  discovered  per- 
sons as  parties-defendants.  (Morgan  a.  N.  Y.  &  Albany  R  .R. 
Co.,  10  Paige,  290  ;  Bogardus  a.  Kosendaie  Man.  Co.,  12?.  Y~., 
147.)  Bills  of  discovery  are  abolished  by  the  Code,  §  389.  If 
a  discovery  cannot  be  had  upon  motion,  or  by  examination  of 
a  party,  there  remain  no  means  of  ascertaining  the  names  of 
unknown  defendants  in  the  cases  just  mentioned. 

VII.  The  fact  that  this  is  an  action  for  a  libel,  does  not  take 
the  case  out  of  the  rule  just  stated.     The  discovery  sought  for 
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is  not  for  the  purpose  of  charging  Marble  &  Comstock,  but 
other  persons.  If  the  action  were  at  issue,  each  defendant 
could  be  asked  on  the  trial  if  the  other  defendants  were  con-- 
cerned  in  publishing  the  paper.  Discovery  has  been  often 
compelled  in  actions  for  libel  and  for  fraud.  (12  C.  B.  N".  S., 
249;  15  Ib.,  839,  844;  10  Abbotts'  Pr.,  345;  6  7/wrk  <£  2V.,  749.) 


JBowdoin,  Larocque  &  Barley,  for  the  defendants. 

LEONARD,  J.  —  The  motion  made  by  the  plaintiff  is  under  the- 
provisions  of  the  Revised  Statutes,  for  a  discovery  of  books, 
&c.,  of  "The  World  Company."  The  object  of  the  discofer'^ 
is  alleged  to  be  for  the  purpose  of  enabling  the  plaintiff  to  pre- 
pare his  complaint  with  the  names  of  real  defendants,  to  be  in- 
serted in  the  place  of  certain  fictitious  names  contained  in  the 
summons. 

The  action  is  to  recover  damages  for  an  alleged  libel  pub- 
lished in  the  newspaper  called  "The  "World,"  of  which  those 
defendants  whose  real  names  are  inserted  in  the  summons,  are 
editors  or  publishers. 

There  are  several  reasons  why  this  motion  must  be  denied. 

1st.  By  the  Rev.  Stat,  199,  §  22,  this  court  are  to  prescribe 
rules  regulating  the  proceedings  for  a  discovery,  in  which  the 
court  are  required  to  be  governed  by  the  principles  and  prac- 
tice of  the  Court  of  Chancery  in  compelling  discovery.  Neither 
the  Revised  Statutes  nor  the  rules  can,  therefore,  be  invoked  as 
authority  for  ordering  a  discovery  in  any  case  where  it  would 
not  have  been  allowed  by  the  principles  or  practice  of  the  late 
Court  of  Chancery.  Nothing  is  better  settled  than  that  no  dis- 
covery could  be  obtained  under  the  practice  of  that  court  in  an 
action  for  libel. 

2d.  There  is  not  a  single  statement  in  the  Coving-papers, 
showing  what  entry  exists  in  the  books,  &c.,  of  which  a  dis- 
covery is  sought,  which  would  disclose  the  names  of  those 
whom  the  plaintiff  might  cfesire  to  join  as  parties-defendants. 
He  says  he  is  informed  and  believes  that  these  books,  &c.,  will 
show,  &c. 

That  is  not  sufficient.  "What  entry,  or  what  name  is  there 
to  be  found,  he  does  not  pretend  that  he  can  state,  even  on  in- 
formation or  belief. 
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Parties  are  not  to  be  allowed  to  fish  for  evidence  in  the  pri- 
vate books  of  account  of  others  who  are  parties  to  an  action, 
upon  a  simple  guess  that  there  may  be  some  entry  that  will 
help  their  case. 

3d.  The  discovery  is  not  necessary  to  enable  the  plaintiff  to 
frame  his  complaint. 

Such  a  discovery  is  to  obtain  facts  necessary  to  state  the 
cause  of  action.  Here  the  discovery  has  no  relation  to  the 
cause  of  action.  It  relates  only  to  the  parties  to  the  action. 
The  facts  which  are  the  cause  of  action  are  well  known  to  the 
plaintiff.  The  discovery  is  only  to  find  out  who  he  can  sue 
for  it. 

Such  is  not  the  office  of  a  discovery  under  the  practice  of 
courts  of  law. 

4th.  It  appears  from  the  moving-papers  that  the  books,  &c., 
of  which  a  discovery  is  sought,  belong  to  a  corporation  called 
"  The  World  Company,"  arid  not  to  the  parties  who  are  defend- 
ants in  the  action,  either  real  or  fictions. 

The  individual  defendants  against  whom  the  proceeding  is 
instituted,  cannot  be  compelled  to  produce  account-books  over 
which  they  have  no  control,  except  as  agents  of  the  cor- 
poration. 

It  is  true  the  plaintiff  alleges  that  the  corporation  is  a  sham, 
but  that  is  a  question  that  cannot  be  settled  on  a  motion. 
Prima-facie  the  conclusion  must  be  otherwise. 

The  motion  cannot  be  sustained  under  the  Code,  §  388.  In- 
deed, it  was  not  suggested  at  the  argument  that  the  application 
was  made  pursuant  to  the  provisions  of  the  Code. 

The  authority  for  a  discovery  under  the  section  of  the  Code 
just  referred  to,  resides  in  the  discretion  of  the  court,  only 
where  the  books,  &c.,  sought  to  be  discovered,  contain  evi- 
dence relating  to  the  merits.  By  the  merits,  as  there  men- 
tioned, the  facts  material  to  the  prosecution  or  defence  of  the 
action  are  referred  to  ;  not  the  names  of  the  parties.  The 
names  of  the  parties  have  no  relation  to  the  cause  of  action,  or 
its  merits. 

The  motion  for  discovery  is  denied,  with  $10  costs. 

In  respect  to  the  motion  to  strike  out  portions  of  the  affidavit 
of  Wrn.  S.  Opdyke  as  scandalous,  &c.,  the  motion  is  granted 
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as  to  that  part  through  which  I  have  drawn  a  pen  in  the  ac- 
companying copy,  with  $10  costs. 

I  do  not  think  it  necessary  to  consider  the  question  as  to 
how  far  the  attorney  and  counsel  ought  to  be  made  liable  for 
the  costs  of  this  motion. 

I  shall  not  attempt  to  perform  the  duty  of  a  disciplinarian  on 
the  suggestions  of  others,  except  in  those  cases  of  misconduct 
where  1  will  be  certain  that  I  do  not  lend  myself  to  gratify  the 
personal  animosities  of  political  adversaries. 

I  do  not  wish  to  be  understood  as  asserting  that  such  is  the 
case  here,  but  it  is  not  free  from  a  doubt. 


PEOPLE  on  rel.  THACHER  a.  THE  NEW  YORK  COM- 
MERCIAL ASSOCIATION. 

Supreme  Court,  First  District ;  Special.  Term,  June,  1864. 

.  t  '* 

CORPORATIONS. — MANDAMUS. — CONSTITUTIONAL  LAW. 


A  corporation  may  expel  a  member  for  a  breach  of  the  corporator's  duty 
towards  it. 

Where  a  member  of  a  corporation  performs  an  act  in  direct  contravention  of  the 
purposes  for  which  the  charter  was  obtained,  he  may  be  expelled. 

The  charter  of  an  incorporated  company  stilted  that  the  company  was  formed, 
among  other  things,  "to  inculcate  just  and  equitable  principles  in  trade." 
Held,  that  they  might  expel  a  member  for  obtaining  goods  under  false  pre- 
tences, though  the  offence  was  not  committed  within  the  local  jurisdiction  of 
the  corporation,  nor  against  a  merwber  of  the  association. 

Where  it  appeared  by  the  return  to  a  mandamus  that  a  corporator  had  been  duly 
cited  under  a  by-law  within  the  scope  of  the  charter,  before  the  officers  of  the 
corporation,  and  that  the  offence  charged  against  him  was  substantiated  by 
two  witnesses,  and  that  he  was  regularly  found  guilty,  and  had  refused  to  in- 
terpose any  defence,— Hdd,  that  the  return  was  sufficient  without  showing 
that  the  witnesses  testified  under  oath. 

The  constitutional  provisions  relative  to  the  right  of  trial  by  jury,  do  not  apply 
to  proceedings  taken  by  corporations  for  the  removal  of  a  member  for  offences 
against  the  corporation. 

Motion  to  quash  the  return  to  an  alternative  mandamus,  or 
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make  it  more  definite  and  certain ;  also,  for  a  peremptory  man 
damus. 

The  Board  of  Managers  of  The  New  York  Commercial  Asso- 
ciation having  expelled  Thomas  Thacher  from  the  association, 
he  objtained  an  order  to  restore  him  to  the  association,  or  that 
the  Board  of  Managers  show  cause,  &c. 

Upon  the  return  it  was  shown  that  The  New  York  Commer- 
cial Association  was  a  corporation,  organized  among  other 
things,  "  to  inculcate  just  and  equitable  principles  in  trade," 
and  w&S  empowered  to  make  all  proper  and  needful  by-laws, 
&c. ;  and  to  expel  any  member  in  such  manner  as  may  be  pro- 
vided, by  its  b$:-laws.  That  among  its  by-laws  was  the  fol- 
lowing^ 

"Section  3.  Any  member  of  this  association  who  shall"  wil- 
fully violate  the  charter  or  by-laws  hereof,  or  shall  be  guilty  of 
fraudulent  breach  of  contract,  or  other  gross  misconduct,  may 
on  complaint  be  summoned  before  the  Board  of  Managers, 
when,  if  desired,  he  shall  be  heard  in  his  defence,  and  if  the 
charges,  against  him  be  substantiated,  the  Board  may  by  a  vote 
of  two-thirds  of  all  the?  members  present,  expel  him  from  the 
association." 

That  the  corporation  was  not  organized  for  pecuniary  profit, 
but  solely  for  the  purposes  declared  in  its  charter;  that  at  a 
regular  meeting  of  the  Board,  on  the  7th  January,  1864,  a  com- 
plaint was  preferred  by  Charles  Parker,  a  member,  against  the 
relator,  Thomas  Thacher,  that  he  had  obtained  certain  goods  by 
false  pretences  in  a  transaction  in  Brooklyn  ;  that  the  charge 
was  examined  by  a  committee,  who  reported  that  the  charge 
had  been  proved  by  Parker,  by  himself,  and  other  evidence,  in 
the  presence  of  the  relator,  who  had  denied  the  charge,  but 
given  no  explanation,  stating  that  he  had  a  replevin  suit  pend- 
ing which  might  be  affected  by  any  statements  he  might  make 
before  them ;  and  that  the  case  was  one  coming  within  the 
above  article ;  that  upon  this  report  they  had  given  notice  to 
Mr.  Thacher  to  appear  before  the  Board,  and  a  trial  being  had, 
at  a  subsequent  meeting  of  the  Board,  it  was  resolved,  in  con- 
sequence of  the  above  facts,  that  the  Board  "  must  consider  the 
charge  proven,  and  hereby  expel  said  Thacher  from  the  Board 
until  he  show  catise,"  &c. ;  that  the  relator  had  by  counsel  sub- 
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mitted  reasons  why  he  should  not  be  expelled,  and  that  the 
Board  of  Managers  had  thereupon  granted  the  privilege  to  the 
relator  of  showing  cause  in  writing,  why  the  judgment  of  ex- 
pulsion should  be  dissolved,  &c. 

That  a  paper  was  then  submitted  in  writing,  by  the  attorneys 
for  Mr.  Thacher,  and  were  duly  considered  by  the  Managers, 
who  adhered  to  their  former  decision,  and  that  the  relator  is 
excluded  from  their  rooms  as  he  is  not  a  member. 

The  return  also  showed  that  the  by-law  relative  to  the  mode 
of  trial,  and  the  expulsion  of  members,  had  been  amended  on 
the  4th  day  of  February,  1864,  intermediate  to  the  complaint 
against,  and  the  expulsion  of,  Mr.  Thacher. 

The  return  was  signed,  u The  New  York  Commercial  Asso- 
ciation, by 

"  ARCH.  BAXTER,  President." 

fine  &  Chittenden,  for  the  motions. — I.  The  return  is  not 
made  by  "The  Board  of  Managers,"  to  whom  the  writ  was 
directed.  1.  "The  return  to  a  mandamus  must  be  made,  by 
the  person,  body,  or  tribunal  to  whom  it  was  directed  and  de- 
livered." This  is  fatal  to  the  return,  (a.)  The  statute  is  itself 
plain  and  conclusive  on  this  point — requiring  the  return  to  be 
"made  by  the  person,  body,  or  tribunal  to  whom  it  is  directed, 
&c.  (2  Rev,  Stat.,  60S,  §  54,  EdmoncTs  edit.  /  Anrjell  <fc  Ameis 
on  Corp.,  §  721  ;  Manaton's  Case,  T.  Raymond,  365;  Willcook 
on  Mun.  Corp.'  Tapping  on  Mandamus;  Stevens' Case,  2 
Raymond,  432;  Knight  a.  Wells,  1  Lutio.,  519;  Rex  a.  Lisle, 
Andr.,  173;  Rex  a.  Clitheroe,  6  Mod.,  133  ;  McCoy  a!  Justices 
of  Ilarnett  Co.,  4  Jones,  ISO  ;  Ci-anfs  N.  Y.  TV.,  203,  and 
cuses  cited  ;  2  Johns.  Cas.,  2  ed.,  217,  60,  §  57 ;  J3ti<:  Air., 
Tit.  Mandamus  G. ;  6  Abbotts'  Pr.,  30;  Rex  a.  The  Borough 
of  Abingdon,  12  Mod.,  308.)  The  Board  or  their  successors  are 
bound  to  do,  what  is  required  by  the  alternative  writ,  or  show 
cause,  &c.  (People  a.  The  Supervisors  of  Chenango  Co.,  4 
Sdd.,  330,  and  cases  cited.)  (b.)  The  Board  are  the  only  per- 
sons liable  for  doing  a  wrong,  or  an  illegal  act.  The  corpora- 
tion at  large  cannot  be  bound  by,  and  are  not  liable  for  an 
illegal  act  of  the  Board  of  Managers.  (People  a.  Parker  Vein 
Coal  Co.,  et  al,  10  How.  P,\,  543.)  (e.)  The  Board  of  Mana- 
gers are  the  body  by  whom  the  mandamus  must  be  obeyed, 
VOL.  XVIII.— 18 
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and  who  must  do  what  the  mandamus,  alternative  or  peremptory 
commands,  and  are  the  only  persons  who  could  be  punished  for 
disobedience.  (2  Rev.  Stat.,  587,  §  60  ;  People  ex.  rel.  James 
E.  Jenkins  a.  The  Parker  Vein  Coal  Co.  et  al,  10  How.  Pr., 
543  ;  2  Johns.  Gas.,  217,  69,  §  56  ;  Angell  c&  Ames  on  Corp., 
§  730,  and  cases  cited.)  The  court  must  have  before  them  the 
particular  parties — the  parties  doing  the  act  complained  of — 
the  parties  to  whom  the  writ  was  directed,  and  against  whom 
the  writ  can  alone  be  enforced. 

II.  The  return  to  the  writ  does  not  show  by  what  authority 
said  Board  of  Managers  "tried"  said  relator  and  expelled  him, 
or  either,  or  any  authority  in  said  Board  for  that  purpose.     The 
power  to  expel,  when  it  exists  at  all  is  always  in  the  corpora- 
tion at  large,  and  so  remains,  unless — by  the  statute  creating 
the  corporation — that  power  is  expressly  vested  in  a  particular 
or  select  body  or  number.     (Angell  &  Ames  on  Corp.,  432, 
§724;  Willcock  on  Mun.  Corp.,  245  ;  KydonCorp.j  Greene  a. 
African  Meth.  Epis.  Soc.,  1  Ser.  &  R.,  254 ;  Rex  a.  Mayor  & 
Alderman    of  Doncaster,   Sayer,   37, ;    Rex   a.    York,    2  Ld. 
Raymond,  1566  ;  Rex  a.  Feversham,  8  T.  R.,  356  ;    Rex  a. 
Richardson,  1  Burr.,  530 ;  Symmers  a.  Regem,   Cowp.,   503  ; 
Rex  a.  Lyme  Regis,  Doug.,  153.) 

III.  The  return  "  does  not  show  or  state  that  the  alleged  char- 
ges made  against  the  relator  were  proven  on  oath,  or  confessed." 
This  the  return  must  show. 

IV.  The  return  is  evasive,  insufficient,  and  does  not  suffi- 
ciently deny  and  answer  the  statements  and  facts  contained  in 
the  writ,  &c, 

V.  The  return  is  evasive  and  argumentative. 

"VI.  The  return  shows  that  the  complaint  was  made  against 
the  relator,  on  the  7th  day  of  January,  1864,  and  the  alleged 
offences  charged  to  have  taken  place,  on  the  18th  day  of  July, 
1863.  The  alleged  amendment  to  the  by-laws  is  said  to  have 
been  made  February  4,  1861.  The  return  shows  that  the  al- 
leged hearing,  and  the  expulsion,  were  under  the  by-laws  as 
amended,  and  peculiarly  under  the  amendment.  It  is  fatal  to 
the  by-laws  in  this  case  that  it  is  ex  post  facto,  and  contrary  to 
the  first  principles  of  justice,  and  a  clear  violation  of  the  Con- 
stitution of  the  United  States. 

VII.  Neither  the  Board  of  Managers,  nor  the  corporation 
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itself  had  any  authority  or  jurisdiction  to  entertain  or  pass 
upon  the  complaint  of  Mr.  Parker  against  the  relator,  much 
less  to  expel  the  relator  as  they  did ;  for  the  exercise  of  such  an 
authority  was  "contrary  to  the  Constitution  and  laws  of  the  State 
of  New  York,  and  of  the  United  States,  and  to  the  law  of  the 
land."  1.  The  Constitution  of  the  United  States  provides  (see 
amendment  thereto,  Article  V.),  that  "  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law." 
The  New  York  Commercial  Association  has  property,  rights, 
and  privileges.  To  the  enjoyment  of  all  these  rights,  privileges, 
and  advantages,  each  member,  by  virtue  of  his  membership,  is 
entitled.  They  are  very  valuable,  and  are  indispensable  to  a 
successful  carrying  on  of  a  commission  business  in  this  city. 
The  corporator's  interest  in  all  the  said  property  and  privileges 
must  be  protected  by  the  same  safeguards,  that  the  Constitu- 
tion and  laws  of  the  land  throw  around  all  other  property. 
"  Due  process  of  law"  is  equivalent  to  and  synonymous  with 
"  the  law  of  the  land,"  and  both  are  variously  defined  to  be  in 
effect,  "  the  general  law,"  which  hears  judicially,  and  through 
legal  evidence,  before  it  condemns.  (SeiJywick  on  Constitu- 
tional &  Statutory  Law,  54:3-550,  and  cases  there  cited,  es- 
pecially New  York  cases.)  2.  The  Constitution  (see  Amend- 
ment, Article  VI.)  provides  among  other  things  that :  "  In  all 
criminal  prosecutions,  the  accused  shall  enjoy  a  speedy  and 
public  trial,  &c  ,  and  shall  be  confronted  with  the  witnesses 
against  him,  and  shall  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  have  the  assistance  of  counsel  for 
his  defence."  The  complaint  made  before  the  Board  of  Mana- 
gers by  Mr.  Parker  against  the  relator  was  a  criminal  complaint. 
lie  charged  the  relator  with  "  obtaining  goods  under  false  pre- 
tences," which  is  made  a  felony,  a  criminal  offence,  by  onr 
State  statute.  The  Board  had  no  means  of  affording  the  ac- 
cused "compulsory  process  of  obtaining  witnesses."  They  also 
denied  the  relator  "  the  assistance  of  counsel  for  his  defence," 
by  refusing  to  delay  their  alleged  hearing  for  a  day  or  two,  his 
counsel  being  then  actually  engaged.  3.  The  provisions  of  the 
Constitution  of  the  State  of  New  York,  are,  on  those  subjects, 
precisely  similar  to  those  of  the  Constitution  of  the  United 
States.  (See  Article  1,  §  6,  &c.)  4.  It  is  a  fundamental  and 
universal  principle  of  all  law,  both  common  and  statutory,  that 


27G  ABBOTTS'  PRACTICE  REPORTS. 

People  on  rel.  Thacher  a.  The  New  York  Commercial  Association. 

the  powers  of  all  corporations  are  strictly  construed  ;  the}7  have 
no  powers  except  what  are  expressly  granted  them,  or  what 
must  necessarily  be  implied  by  the  statute  creating  them. 
(2  Kent's  Com.,  344-5.)  "All  corporate  rights  must  be  exer- 
cised strictly  within  the  limits  of  the  charter,  and  in  perfect 
subordination  to  the  Constitution  and  general  law  of  the  land, 
and  the  rights  dependent  thereon."  (lb.,  Y  ed.,  341  ;  People  a. 
Utica  Ins.  Co.,  15  Johns.,  358,  383  ;  Life  &  Fire  Ins.  Co.  a. 
Mechanics'  Fire  Ins.  Co.,  Y  Wend.,  31 ;  Sharp  a.  Speir,  4  Hill, 
Y6  ;  Same  a.  Johnson,  lb.,  92  ;  Bank  of  Augusta  a.  Earle,  13 
Peters,  58 Y ;  Bank  of  the  U.  S.  a.  Dandridge,  12  Wheat.,  68  ; 
McMasters  a.  Reed,  1  Grants  (Penn.)  Cas.,  36  ;  Ilalstead  a. 
Mayor,  &c.,  of  K  Y.,  3  N.  Y.,  430  ;  Boyce  a.  City  of  St.  Louis, 
29  Barb.,  650 ;  18  How.  Pr.,  125.)  5.  The  power  of  any  cor- 
poration to  make  by-laws  is  strictly  confined  by  statute  to  the 
management  of  its  property,  the  regulation  of  its  corporate 
affairs,  and  may  not  be  inconsistent  with  any  existing  laws. 
(1  Rev.  Stat.,  599,  §  1,  subd.  6 ;  2  Kent's  Com.,  Y  ed.,  341 ;  Angett 
(&  Ames  on  Corp.,  §  326.)  By-laws  prohibiting  the  members 
from  pursuing  their  legal  remedies  beyond  the  jurisdiction  of 
the  corporation  are  void.  (lb.,  341.)  A  by-law  cannot  explain  a 
doubtful  charter,  if  there  be  any  ambiguity  on  the  face  of  the 
charter,  it  is  the  province  of  the  court  to  explain  it,  (lb.,  §  343 ; 
2  Selw.N.  P.,  1144;  Colder  Navigation  Co.  a.  Pilling,  14  M. 
<&  W.,  Y5.)  By-laws  must  be  reasonable,  &c.,  and  all  by-laws 
which  are  vexatious,  unequal,  oppressive,  &c.,  and  the  like,  are 
absolutely  void.  (Angell  <&' Ames  on  Corp.,  §  34Y,  and  cases 
cited  ;  Gosling  a.  Velery,  12  Q.  13.,  437,  438,  note  ;  Farmers' 
&  Mechanics'  Bank  a.  Smith,  19  Johns.,  115  ;  People  ex  rel. 
Gray  a.  Medical  Society  of  the  County  of  Erie,  24  Barl>.,  571 ; 
Commonwealth  a.  St.  Patrick's  Benevo.  Soc.,  2  Binn.,  418.) 
If  a  by-law  be  entire,  and  a  part  is  void,  then  the  whole  is 
void.  (Angett  &  Ames  on  Corp.,  §  35S  ;  Dodwell  a.  Oxford. 

2  Vent.,  34 ;  Guilford  a.  Clarke,  11).,  248 ;  Oxford  a.  Wildgoose, 

3  Lev.,  293.)     Unless  the  contrary  is  expressly  granted,  a  cor- 
poration has  jurisdiction  over  its  own  internal  affairs  only,  and 
its  by-laws  are  void  as  to  all  other  things.     (Angell  &  Ames  on 
Corp.,  §359,  and  cases  cited;    Mechanics' Bank  a.  Smith,  19 
Johns.,  115;  Susquehannah  Ins.  Co.  a.  Perrine,  Y  Watts  &  S., 
348;  25  Misso.,  593  ;  Y  Gray,  45Y  ;  Mechanics'  Bank  a.  Smith, 
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19  Johns.,  115 ;  Seneca  Co.  Bank  a.  Lamb,  26  Barb.,  595.)  Any 
by-law  going  beyond,  or  attempting  to  go  beyond  the  control 
and  management  of  its  own  internal  business  is  absolutely  void. 
6.  The  case  now  before  the  court  is  one  of  disfranchisement.  It 
was  resolved  in  Bagg's  case  that  no  freeman  of  any  corporation 
could  be  disfranchised  by  the  corporation,  unless  they  had  au- 
thority either  by  the  express  words  of  the  charter  or  by  pre- 
scription. (Bagg's  Case,  11  Coke,  99;  Angell  &  Ames  on 
Corp.,  §  409 ;  lb.,  §  410 ;  Matter  of  Long  Island  R.  R.  Co.,  19 
Wend.,  37 ;  2  Kent's  Com.,  298,  marg.,  9  ed.,  344.)  7.  There 
is  no  pretence  that  the  relator  was  even  convicted  or  indicted, 
or  that  any  complaint  even  was  ever  made  against  him  on  the 
alleged  charges  for  which  he  was  expelled  before,  or  by  any 
court  whatever,  or  that  he  was  tried  according  to  the  laws  of 
the  land.  8.  The  question,  then,  simply  is,  "was  the  relator 
guilty  of  any  offence  against  his  duty  to  the  corporation,  as  a 
member  of  it."  It  has  been  laid  down  as  a  rule,  and  has  never 
been  departed  from,  that  "  such  offences  consist  only  of  things 
done,  that  work  to  the  destruction  of  the  body  corporate,  or  to 
the  destruction  of  the  liberties  and  privileges  thereof.  (People 
ex  rel.  Gray  a.  Medical  Soc.  of  Erie,  24  Barb.,  571,  and  cases 
cited ;  Commonwealth  a.  St.  Patrick's  Benev.  Soc.,  2  Binn., 
448.) 

VIII.  But  even  if  the  complaint  had  been  of  such  a  charac- 
ter that  the  corporation  could  have  acquired  jurisdiction,  yet 
their  proceedings  were  not  such  as  to  authorize  the  expulsion. 
The  charges  were  not  proven  under  oath,  or  confessed  ;  on  the 
contrary,  the  return  shows  that  the  relator  denied  the  charges. 
No  witnesses  were  sworn  or  affirmed,  no  oath  in  any  shape  was 
administered.  The  return  must  show  that  the  charges  were 
proven  under  oath,  or  confessed.  (Angell  &  Ames  on  Corp., 
§  725  ;  Willcock  on  Corp.  ;  Kyd  on  Corp.]  The  return  must 
show  that  the  charges  were  proved  absolutely.  "  It  would  not 
be  enough  to  return  that  the  relator  was  present,  and  did  not 
deny,  that  would  not  be  sufficient."  (Rex  a.  Feversham,  8 
T.  R.,  356.)  The  return  should  aver  the  relator's  actual  guilt. 
(Greene  a.  Meth.  Epis.  Ch.,  1  Serg.  &  /£.,  254.)  This  the  re- 
turn does  not  do. 

W.  C.  Noyesy  for  the  defendant 
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MILLEK,  J. — The  power  of  a  private  corporation  to  expel 
or  disfranchise  a  member  for  good  and  sufficient  cause,  is 
necessarily  incident  to  the  constitution  of  all  bodies  of  this 
character.  (ZKenfs  Com.,  297;  Fawcett  a.  Charles,  13  Wend.y 
473.) 

In  the  case  of  People  a.  Medical  Society  of  the  County  of 
Erie  (2i  Harb.,  57"  1),  which  is  one  of  the  latest  reported  cases 
in  this  State,  where  the  doctrine  is  discussed,  MARVIN,  J.,  states 
the  legal  cause  of  disfranchisernent  to  be — 

1st.  Offences  against  the  corporator's  duty  to  the  corporation 
as  a  member  of  it. 

2d.  Offences  of  a  heinous  or  infamous  character,  affecting  the 
corporator's  duty  as  a  subject,  being  indictable  at  common- 
law. 

3d.  Offences  compounded  of  the  two. 

I  think  it  must  be  assumed,  and  I  do  not  understand  that 
it  is  denied,  that  if  any  cause  is  established  against  the  relator, 
it  must  be  within  the  first  division  of  offences  above  stated ; 
that  is,  an  offence  against  the  corporator's  duty  to  the  corpo- 
ration. 

The  question  which  next  presents  itself  for  consideration  is, 
What  constitutes  an  offence  against  the  relator's  duty  as  a  cor- 
porator in  the  case  at  bar  ? 

By  the  third  section  of  the  charter  of  the  New  York  Com- 
mercial Association  (Sess.  Z.,  1862,  ch.  359),  the  purposes  of  the 
corporation  are  declared  to  be,  among  other  things,  "  to  incul- 
cate just  and  equitable  principles  in  trade,"  and  to  carry  out  its 
objects,  the  corporation  is  vested  with  power  "  to  make  all 
proper  and  needful  by-laws,  riot  contrary  to  the  Constitution 
and  the  laws  of  the  United  States." 

By  section  four  they  have  power  "  to  admit  new  members, 
and  expel  any  member  in  such  manner  as  may  be  provided  by 
the  by-laws."  The  by-laws  contain  rules  and  regulations  as  to 
the  admission  and  expulsion  of  members ;  and  by  the  third 
section  of  the  by-laws,  it  is  provided  as  follows : 

"  Any  member  of  the  association  who  shall  wilfully  violate 
the  charter  and  by-laws,  or  shall  be  guilty  of  fraudulent  breach 
of  conduct,  or  other  gross  misconduct,  may  on  complaint  be 
summoned  before  the  Board  of  Managers',  when,  if  desired,  he 
shall  be  heard  in  his  defence;  and  if  the  charges  against  him 
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be  substantiated,  the  Board  may  by  a  vote  of  two-thirds  of  all 
the  members  present,  expel  him  from  the  association." 

The  object  of  the  corporation  appears  to  have  been,  in  part, 
to  establish  a  high  moral  standard  in  conducting  business  trans- 
actions, and  to  exercise  somewhat  of  a  control  over  those  who 
belonged  to  it,  in  their  trade  with  each  other,  and  with  stran- 
gers. It  reached  a  little  beyond  the  precise  legal  rights  of  its 
members  in  their  business  conduct,  subjecting  them  to  a  super- 
visory care  so  far  as  fair  dealing  was  concerned,  to  which  they 
would  not  be  ordinarily  amenable  in  any  tribunal  known  to 
the  land. 

It  is  urged  that  section  three  of  the  charter  relates  entirely  to 
proceedings  of  members  towards  the  corporation,  and  not  to 
the  conduct  of  members  with  each  other. 

As  already  stated,  one  of  the  objects  of  the  association  avowed 
was  "  to  inculcate  just  and  equitable  principles  in  trade."  How 
was  this  to  be  done  but  by  acts  and  conduct  on  the  part  of  the 
association  and  of  its  members,  which  would  raise  the  standard 
of  morality  in  trading?  I  think  it  did  not  mean  that  the  asso- 
ciation alone  should  avow  such  principles  ;  but  that  its  mem- 
bers should  also  practise  them. 

And  when  a  person  became  a  member,  and  subscribed  to  the 
articles  of  the  association,  he  agreed  as  a  condition  of  his  being 
associated  with  the  company,  that  he  would  by  his  example 
and  his  practise  aid  in  this  great  object  and  leading  purpose  of 
the  corporation. 

This  could  most  effectually  be  accomplished  by  a  practise  of 
integrity,  honesty,  and  fairness  in  commercial  dealings,  both  in 
reference  to  the  acts  of  the  association  and  its  members;  at  its 
place  of  business  and  elsewhere ;  at  all  times  and  on  all  occa- 
sions when  engaged  in  trade. 

The  present  case  is  not  like  one  where  contemptuous  and  dis- 
respectful language  was  used  towards  one  of  the  members  of 
the  association,  as  in  Fuller  a.  Trustees  of  Academic  School  of 
Plainfield  (6  Conn.,  532).  Nor  is  it  similar  to  that  of  The  Com- 
monwealth a.  St.  Patrick's  Benevolent  Society  (2  Binn.,  441), 
where  a  member  was  convicted  of  vilifying  another  member  in 
violation  of  a  by-law.  Nor  does  it  bear  any  analogy  to  the  case 
of  Evans  a.  Philadelphia  Club  (N.  Y.  Trans.,  April  20,  1864), 
where  a  member  was  guilty  of  a  breach  of  the  peace  and  disor- 
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derly  conduct  injurious  to  the  interests  of  the  club,  and  con- 
trary to  its  by-laws.  (See,  also,  Earle's  Case,  Garthew,  176  ; 
Jay's  Case,  1  Ventris,  302  ;  Comm.  a.  Guardians  of  the  Poor,  6 
£  c&  R.,  469 ;  24  Barb.,  571.) 

The  cases  cited  mainly  involved  the  personal  conduct  and 
behavior  of  members,  in  reference  to  their  associates,  and  rest, 
I  think,  on  entirely  a  different  principle  from  the  present  one. 
They  presented  no  questions  affecting  the  very  design  of  the 
association,  and  one  of  the  main  purposes  for  which  it  was  in- 
stituted and  organized.  In  most  of  them,  the  act  complained 
of,  was  a  personal  one,  not  affecting  the  society,  and  not  with- 
in the  scope  of  the  powers  conferred  upon  it  to  take  cogni- 
zance of. 

It  does  not  help  the  matter,  nor  add  to  the  force  of  these 
decisions,  because  in  some  of  the  cases  the  act  done  was  com- 
mitted in  violation  of  a  by-law.  The  answer  to  such  a  position 
is  plain,  positive,  and  unequivocal.  The  by-law  was  unauthor- 
ized, and  was  not  sanctioned  by  any  rule  of  law  or  principle 
applicable  to  the  institution  which  enacted  it. 

The  corporation  had  no  right  to  make  any  such  by-law.  Far 
different  is  the  case  now  considered.  The  precise  purpose  of 
the  association  is  specially  defined,  and  every  member  who 
joined  it,  and  became  entitled  to  its  benefits  and  privileges, 
agreed  that  in  his  transactions  of  a  business  character,  he 
would  assist  in  forwarding  its  objects.  He  virtually  stipulated 
in  the  spirit  of  the  charter  to  aid  in  inculcating  just  and  equita- 
ble principles  in  trade,  and  that  he  would  so  deport  himself  in 
his  conduct  in  business  matters,  that  sucli  a  purpose  would  be 
substantially  promoted.  He  agreed  to  do  nothing,  at  least,  in 
violation  of  this  sound  principle.  It  was  not  an  individual 
matter  for  a  member  to  violate  his  solemn  agreement.  It  af- 
fected the  standing  and  character  of  the  association  to  do  so, 
and  it  was  in  contravention  of  its  intention  and  its  spirit.  While 
improper  personal  conduct  might  be  wrong  and  reprehensible, 
a  subject  of  censure,  and  in  this  respect  detract  from  the  per- 
sonal standing  and  consequence  of  an  individual  member,  and 
thus  indirectly  affect  the  charter  of  the  corporation,  any  act 
which  infringed  upon  high  and  honorable  motives  by  which 
the  members  of  the  association  assumed  to  be  governed,  would 
be  far  more  serious  in  the  consequences  it  might  produce.  It 


NEW  YORK.  281 


People  on  rd.  Thacher  a.  The  New  York  Commercial  Association. 

would  not  only  inflict  a  stain  upon  the  character  for  integrity 
of  the  guilty  party ;  but  it  would  place  the  association  in  the 
position  of  embracing  among  its  members  those  who  acted 
directly  at  variance  with  its  avowed  purposes  ;  thus  evincing 
that  it  had  no  such  object  in  view  as  its  charter  declared. 

It  is  further  urged  that  the  exercise  of  discipline,  even  if  legal 
and  proper,  could  have  no  application  to  a  case  like  this,  and 
if  the  right  existed,  it  should  be  limited  and  confined  to  con- 
tracts made  with  members  at  the  meetings  of  the  association. 
The  relator  had  obligated  himself  to  inculcate  just  principles  in 
trade.  This  applied,  I  suppose,  to  all  his  business  conduct  and 
relations. 

If  it  was  obligatory  upon  him,  it  was  binding  at  all  times. 
He  had  no  right  to  make  a  distinction  between  dealing  with 
members  and  strangers.  He  had  no  right  to  say:  I  will  incul- 
cate these  doctrines  while  at  the  association,  but  I  claim  the 
privilege  outside  of  it  to  be  as  dishonest  as  I  choose ;  I  will 
be  straightforward  and  honest  in  my  dealings  with  one  class  of 
persons;  but  with  others  I  will  violate  the  principles  of  integri- 
ty to  which  I  have  subscribed.  If  such  a  course  of  conduct 
eould  be  tolerated  and  allowed,  then  so  far  as  this  great  object 
is  concerned,  the  association  would  be  of  no  account,  of  no  sort 
of  importance.  It  would  only  be  a  shield  to  cover  up  dishones- 
ty and  fraud  outside  of  its  meetings,  and  when  its  members 
were  engaged  in  dealing  with  strangers.  Its  professions  of 
morality  could  amount  to  nothing,  and  be  but  an  empty  name 
without  any  substance.  In  fact,  while  its  ostensible  object 
would  be  elevated  and  honorable,  it  would  be  but  a  cloak  for 
those  who  sought  to  avail  themselves  of  its  privileges  to  be 
guilty  of  evil  practices  and  improper  behavior.  It  is  not  a 
general  exercise  of  disciplinary  control  of  its  members  in  their 
conduct  with  each  other  outside  of  the  corporation  ;  because  in 
one  single  thing,  one  particular  matter,  which  has  been  agreed 
upon,  the  association  has  power  to  act.  In  the  Matter  of  Smith 
(10  Wend,  449),  it  was  held,  that  a  medical  society  had  authori- 
ty to  expel  a  physician,  when  guilty  of  immoral  conduct,  and 
a  trial  and  acquittal  in  a  court  of  criminal  jurisdiction,  upon 
the  same  charges  exhibited  against  him  by  the  society  was  no 
bar  to  an  inquiry  under  the  statute,  for  the  purpose  of  depriv- 
ing him  of  his  right  to  practice  physic  and  surgery. 
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In  the  case  last  cited,  a  conviction  by  the  Court  of  Common 
Pleas,  of  Oneida  county,  had  for  procuring  an  abortion,  and  for 
immoral  conduct,  was  affirmed  by  the  Supreme  Court,  after  an 
acquittal  upon  an  indictment  for  procuring  the  abortion.  The 
question  here  is,  was  the  relator  guilty  of  an  offence  against  his 
duty  as  a  corporator?  The  rule  is  well  settled  that  such  offen- 
ces consist  of  "  things'  done  that  work  the  destruction  of  the 
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body  corporate,  or  the  destruction  of  the  liberty  and  privileges 
thereof."  (Angell  &  Ames  on  Corp.,  §§  349,  350  ;  2  Kent,  297, 
299.)  Can  it  be  claimed  that  he  is  not  guilty,  if  the  act  done 
conflicts  entirely  with  an  avowed  object  of  the  association  ? 
Would  not  such  conduct  inevitably  work  the  destruction  of  a 
body  constituted  for  such  a  purpose,  if  upheld  and  sanctioned  ? 
Surely,  such  consequences  must  certainly  ensue,  and  the  oifence 
charged  was  manifestly  against  the  duty  of  the  corporator. 

It  is  also  insisted  that  the  by-law  under  which  the  Bo.ard  of 
Managers  acted,  was  illegal,  unconstitutional,  and  void.  The 
power  to  make  by-laws  must  be  exercised  reasonably,  with 
sound  discretion,  and  strictly  within  the  limits  of  the  charter 
and  in  perfect  subordination  to  the  constitution  and  the  rights 
dependent  thereupon.  (2  Kenffs  Corn.,  296  ;  Angell  &  Ames 
Corp.,  §  347,  and  cases  cited.) 

Can  it  be  said  that  the  by-law  in  question  violated  the  prin- 
ciple here  laid  down  ?  It  provided  for  an  expulsion  in  case  of 
a  violation  of  the  charter  and  by-laws,  and  in  a  case  of  fraudu- 
lent breach  of  contract  and  gross  misconduct.  I  am  inclined 
to  think  that  this  was  within  the  provisions  of  the  charter,  and 
was  necessary  for  the  good  government  and  support  of  the 
affairs  of  the  corporation.  (2  Bing.,  441.) 

It  was  not  unreasonable  to  require,  that  a  member  of  an  as- 
sociation professedly  established  for  specific  purposes,  should 
live  up  to  the  standard  of  morality  it  had  laid  down  in  refer- 
ence to  business  matters.  The  by-law  in  question  only  had 
relation  to  transactions  of  this  character,  and  was  perfectly 
legitimate  arid  proper.  The  cases  which  are  referred  to  for  the 
purpose  of  showing  that  the  by-law  was  inhibited  and  in  con- 
flict with  the  rule  stated,  I  think  are  not,  analogous,  and  do  not 
establish  a  principle  which  renders  the  by-law  in  question  nu- 
gatory and  void.  The  charge  made  against  the  relator  was  an 
offence  in  violation  of  the  charter,  and  provided  for  by  the  by- 
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law.  The  by-law  itself  was  in  conformity  with  the  charter,  and 
not  inconsistent  with  the  laws  of  the  State  and  the  Constitution. 

I  do  not  consider  the  amendment  of  the  by-law  as  very  ma- 
terial or  important.  It  was  sufficiently  perfect  as  originally 
framed,  to  authorize  the  action  of  the  Board  of  Marnagers  be- 
fore the  amendment  was  made,  and  I  think,  it  is  not  vitiated  or 
seriously  affected  by  the  amendment. 

With  the  views  already  expressed,  it  is  not  essential  to  discuss 
the  question  whether  a  mandamus  can  issue  in  a  case  like  the 
one  under  consideration.  It  is  proper,  however,  to  observe 
that  the  Commercial  Association,  I  think,  is  not  a  joint-stock 
association  or  moneyed  corporation,  where  the  stockholders  can- 
not be  disfranchised  without  express  authority.  (2  Kent,  298  ; 
Angell  &  Ames  on  Corp.,  480.) 

Even  if  it  was  such  a  corporation,  the  power  of  expulsion  is 
expressly  conferred  by  the  charter  in  a  proper  case. 

If  the  corporation  had  acquired  jurisdiction,  and  were  author- 
ized to  act  in  the  case  presented,  as  I  think  is  quite  evident, 
the  question  arises  whether  the  proceedings  were  legal,  and 
conducted  in  such  a  manner  as  to  justify  the  expulsion  of  the 
relator. 

He  had  notice  of  the  charge  preferred  against  him,  if  notice 
was  essential.  (Angell  &  Ames  on  Corp.,  7  ed.,  §  422.) 

He  was  duly  summoned  and  appeared,  and  thus  jurisdiction 
was  acquired  to  expel  or  disfranchise  him,  if  a  proper  case  was 
made  out  and  established.  (/&.,  §  421  ;  Willcock  on  Mim.  Corp., 
265 ;  Comm.  a.  Pennsylvania  Beneficent  List,  2  S.  &  R., 
141.) 

The  return  to  the  writ  shows  that  the  charges  were  proven, 
and  that  the  complainant  and  two  witnesses  testified  in  support 
thereof.  The  relator  refused  to  make  any  defence  except  a  de- 
nial of  the  charge,  on  the  ground,  that  a  suit  was  pending 
which  might  be  affected  by  any  statements  he  might  make  in 
relation  to  the  matter;  but  expressed  his  willingness  to  give  all 
the  information  in  his  power  on  the  subject  as  soon  as  the  suit 
was  disposed  of,  claiming  that  he  could  then  make  such  ex- 
planations as  would  fully  exonerate  him  from  the  charge.  He 
objected  to  the  proceedings  upon  the  ground  of  the  transaction 
complained  of  not  coming  under  the  jurisdiction  of  the  Board. 
He  was  contumacious,  claiming  that  the  association  had  no 
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right  to  adjudicate  in  the  complaint  made  against  him.  In  this 
respect,  I  think  he  erred,  if  the  offence  was  within  the  power 
of  the  association  to  try,  as  I  have  shown  it  was.  He  had 
assented  to  a  submission  of  his  conduct  to  the  Board  of  Mana- 
gers. He  had  agreed  that  he  might  be  tried  by  this  tribunal 
for  all  offences  within  its  jurisdiction.  He  had  created  it,  and 
consented  to  this  summary  mode  of  trial.  It  was,  therefore,  be- 
yond his  power  to  say,  that  they  had  no  j  urisdiction.  He  should 
have  fairly  submitted  his  defence  at  the  time.  If  members  of 
a  corporation  have  a  right  to  relieve  themselves  in  this  manner 
from  charges  lawfully  made  of  a  violation  of  its  charter,  there 
would  be  no  redress  of  many  conceded  offences. 

I  think  that  the  charge  made  was  sufficiently  proven.  If  an 
oath  was  essential,  the  return  shows  that  the  witnesses  testified 
in  reference  to  the  charge  made  in  the  complaint.  The  return 
also  alleges  that  the  relator  was  regularly  found  guilty,  which 
is  equivalent  to  an  averment  of  actual  guilt.  The  resolutions 
of  expulsion  recite  that  the  charge  was  substantiated  by  wit- 
nesses produced,  and  for  this  reason,  as  well  as  his  declining  to 
answer  that  they  must  consider  the  charges  proven. 

Certainly,  these  were  good  grounds  for  arriving  at  such  a 
result.  If  the  charge  was  substantiated  as  alleged,  this  of  itself 
would  be  a  sufficient  ground  to  sustain  the  resolution.  The  re- 
lator's  declining  to  answer,  and  not  producing  any  proof,  was  a 
circumstance  to  be  considered  in  connection  with  the  evidence 
adduced  in  the  final  disposition  of  the  case. 

By  the  charter  of  the  association,  the.  business  concerns  arid 
affairs  of  the  corporation  were  under  the  control  of  the  Board 
of  Managers.  They  had  undoubted  authority  to  act,  and  re- 
presented the  whole  corporation  in  their  proceedings.  It  by  no 
means  altered  the  case,  that  the  offence  charged  was  com- 
mitted in  a  county  adjoining  the  local  place  of  business  of  the 
association. 

As  they  had  acquired  jurisdiction  of  the  person  and  of  the 
offence,  and  a  trial  was  had  after  due  notice,  and  proof  adduced  to 
sustain  the  charge  made,  that  the  relator  was  guilty  of  an  offence 
against  his  duty  to  the  corporation  as  a  member  of  it,  and  the 
proceedings  were  regular  and  legal,  I  think  the  resolution  of 
expulsion  can  be  upheld. 

The  objection  that  the  complaint  made  before  the  Board  of 
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Managers  was  a  criminal  complaint,  and  that  the  relator  was 
entitled  to  a  trial  by  jury,  as  well  as  some  other  constitutional 
objections  raised,  are  not  well  founded. 

The  provisions  of  the  Constitution  referred  to,  only  apply  to 
cases  of  trial  of  issues  of  fact  in  civil  and  criminal  proceedings 
in  courts  of  justice.  They  have  no  application  to  corporations 
who  have  the  inherent  statutory  power  of  expulsion  or  disfran- 
chisement,  nor  to  any  bodies  not  exercising  the  ordinary  juris- 
diction of  courts ;  nor  to  collateral  or  incidental  proceedings, 
which  are  disciplinary  in  their  character,  by  associations  author- 
ized by  law,  as  to  the  conduct  of  their  members,  who  have  volun- 
tarily submitted  themselves  to  their  jurisdiction.  (See  10  Wend., 
449.) 

Some  other  objections  are  taken,  and  points  made,  in  refer- 
ence to  the  proceedings  of  the  association,  and  the  return  to  the 
writ  which  I  have  carefully  examined ;  but  I  think  they  are  not 
available. 

The  case  under  consideration  involves  an  important  principle, 
seriously  affecting  the  power  of  the  corporation,  as  well  as  the 
privileges  of  its  members.  "While  the  individual  rights  of  those 
who  are  members,  should  be  carefully  guarded  and  protected ; 
while  proceedings  against  them  for  offences,  which  may  lead  to 
their  expulsion  and  disfranchisement,  should  be  rigidly  scruti- 
nized, and  the  courts  should  see  that  the  powers  conferred  are 
not  exceeded  and  abused,  and  that  all  the  formalities  of  the 
law  are  adhered  to  and  complied  with;  they  should  at  the 
same  time  sustain  any  legitimate  and  proper  action  which  may 
have  been  taken  by  the  association,  within  the  scope  of  their 
charter,  to  maintain  and  uphold  mercantile  honor  and  integrity. 
I  think  that  the  Board  of  Managers  of  the  Commercial  Asso- 
ciation in  the  present  case  have  not  exceeded  their  powers  or 
violated  any  rule  of  law. 

The  motion  to  quash  the  return  to  the  alternative  mandamus, 
and  that  a  peremptory  mandamus  issue,  must  therefore  be  de- 
nied, with  costs. 
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SHAFFER  a.  MASON. 

Supreme  Court,  First  District ;  Special  Term,  December,  1864. 

ATTACHMENT. 

The  Code  of  Procedure  does  not  authorize  the  issue  of  an  attachment  as  a  pro- 
visional remedy,  in  actions  for  wrongs. 

Motion  to  set  aside  an  attachment. 

The  'plaintiff  in  this  cause  brought  his  action  to  recover 
damages  for  an  alleged  conversion  of  his  personal  property 
situated  in  Accomac  county,  Virginia,  by  the  defendants,  who,  it 
was  claimed,  had  in  Virginia,  under  color  of  process,  levied  on 
it  and  sold  it  as  the  property  of  one  Nash. 

At  the  time  of  commencing  this  suit,  the  plaintiff  procured 
an  attachment  to  be  issued  against  the  property  of  the  defend- 
ant as  a  non-resident,  under  sections  227  and  229  of  the  Code 
of  Procedure. 

A  motion  was  now  made  on  the  part  of  the  defendant  to  set 
aside  the  attachment. 

D.  McMahon,  for  the  motion.  Apart  from  the  question 
whether  this  court  will  entertain  jurisdiction  of  this  cause  of 
action,  we  urge  that  they  had  no  right  to  grant  the  present  at- 
tachment, for : 

.  (a.)  The  Code  (§  227)  allows  an  attachment  to  be  issued. 
"  in  an  action  for  the  recovery  of  money ;"  section  229  al- 
lows the  warrant  to  issue  only  "  whenever  it  appears  by  affi- 
davit that  a  cause  of  action  exists  against  such  defendant, 
specifying  the  amount  of  the  claim  and  the  grounds  thereof." 

The  phrases,  " a  cause  of  action,"  "  such  defendant,"  "the 
amount  of  the  claim,"  "  the  grounds  thereof,"  as  used  in  sec- 
tion 229,  have  reference  solely  to  the  description  of  action,  and 
the  description  of  defendant  specified  in  section  227. 

"  An  action  for  the  recovery  of  money"  is  not  an  action  of  tort. 
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An  action  of  tort  is  one  brought  to  recover  damages.  The 
damages  are  in  their  nature  uncertain,  unliquidated,  may,  in 
some  cases  be  punitory  and  vindictive,  in  others  merely  com- 
pensatory, so  that  though  a  party  who  brings  an  action  of  tort 
may  be  said  to  seek  a  recovery  of  money,  yet  his  action  is 
not  the  class  of  actions  contemplated  by  sections  227  and  229. 
Otherwise  in  a  frivolous  action  for  defamation  of  character,  or 
for  a  trivial  assault  a  plaintiff  might  be  set  forth  in  his  com- 
plaint an  excessive  amount  of  damages — swear  to  it — -make 
an  affidavit  to  that  effect,  and  on  such  an  affidavit  get  a  most 

'  O 

oppressive  attachment  against  a  non-resident's  property.  No 
plaintiff  who  brings  an  action  of  tort  to  recover  damages  in 
their  nature  uncertain,  can  specify  by  affidavits  "  the  amount 
of  his  claim  and  the  grounds  thereof." 

If  he  does  so  swear,  his  oath  amounts  only  to  the  expression 
of  his  opinion  or  belief  of  the  amount  of  his  claim  to  relief, 
which,  by  the  case  of  Ackroyd  a.  Ackroyd  (11  Abbotts'  Pr.  345), 
is  not  enough. 

Is  his  affidavit,  wherein  he  may  specify  an  excessive  or 
unreasonable  value,  the  affidavit  required  by  section  229, 
"and  specifying  the  amount  of  the  claim  and  the  grounds 
thereof." 

The  case  of  Ackroyd  a.  Ackroyd  (11  Abbotts'  Pr.,  345)  is  at 
variance  with  this  entirely.  If  the  action  is  for  an  accounting, 
and  the  complaint  shows  that  the  plaintiff  is  unable  to  state 
the  amount  due  him,  his  affidavit  that  there  is  a  certain  sum 
due  him,  is  not  enough  to  authorize  an  attachment.  If  the 
plaintiff  shows  that  he  does  not  and  cannot  know  whether  any 
thing  is  due  him,  his  statement  of  his  opinion  as  to  the  amount 
is  not  enough.  (Tuttle  a.  Smith,  6  Abbotts'  Pr.,  329.) 

A  careful  contemplation  of  the  expressions  used  in  sections 
227  and  229  of  the  Code,  such  as  "  who  has  absconded,"  &c., 
&c.,  &c.,  "  with  intent  to  defraud  creditors,"  or  "  is  about  to 
assign,  dispose,  or  secrete  any  of  his  property  with  a  like  in- 
tent," as  well  as  of  the  concluding  phrase  of  section  227,  viz., 
"  may  have  the  property  of  such  defendant  or  corporation  at- 
tached in  the  manner  hereinafter  prescribed,  as  a  security  for 
the  satisfaction  of  such  judgment  as  the  plaintiff  may  recover," 
and,  also,  the  phrase  used  in  section  231,  "as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,"  are  all  of  them  expressions 
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used  in  other  parts  of  the  Code  in  connection  with  rights  of  ac- 
tion or  proceedings  in  actions  on  contract.  See  section*  179  as 
to  arrest,  also  219  as  to  injunction.  It  would  be  inaugurating  a 
new  remedy  for  a  plaintiff  in  an  action  of  tort,  to  give  him  the 
privilege  of  issuing  an  attachment  against  the  property  of  his 
defendant,  because  of  that  defendant  being  about  to  dispose,  &c., 
or  of  his  having  disposed  of  his  property  with  intent  to  defraud 
his  creditors.  It  would  be  turning  a  plaintiff  in  a  tortious  action 
into  a  "creditor"  from  the  mere  fact  of  bringing  an  action  of 
tort.  (Gordon  a.  Gaffey,  11  Abbotts'  Pr.,  1.) 

There  is  an  additional  reason  why  this  court  cannot  issue  an 
attachment  in  an  action  of  tort  against  a  non-resident.  No 
mode  of  commencing  an  action  of  tort  by  service  of  summons 
by  publication  on  a  non-resident  defendant  is  pointed  out  in  the 
Code. 

The  attachment  is  to  be  issued  in  "  an  action."  This  implies 
"an  action  previously  or  simultaneously  commenced"  with  the 
issuing  of  the  attachment.  The  commencing  an  action  is  by 
the  service  of  a  summons  on  the  defendant,  either  personally 
or  by  publication.  Section  135  of  the  Code,  which  provides 
as  to  service  of  summons  by  publication,  seems  not  to  in- 
clude in  it  "  an  action  of  trespass  de  bonis"  relative  to  per- 
sonal property  not  within  this  statute.  See  subd.  4,  of  said 
section  135. 

An  action  for  the  recovery  of  the  money  should  not  have, 
as  in  this  case,  a  summons  for  relief.  (Ilernstien  a.  Matthewson, 
5  How.  Pr.,  196.)  And  an  attachment  in  an  action  of  tort  was 
set  aside.  Justice  Edmonds  in  that  case  considers  that  an  at- 
tachment n^ay  issue  in  an  action  of  tort ;  yet  such  concession, 
it  is  evident  from  his  opinion,  is  made  because  cither  of  the 
questions  was  not  argued,  or  because  of  the  apparently  imper- 
fect examination  of  it  given  by  him  as  is  apparent  from  his 
opinion. 

In  Floyd  a.  Blake  (11  Abbotts'  Pr.,  349),  Justice  James  sus- 
tained an  attachment  issued  in  a  case  of  assault  and  battery. 
A  careful  perusal  of  that  learned  judge's  opinion  will  satisfy 
the  court  that  his  adjudication  is  based,  not  so  much  on  any 
comparison  of  the  phrases  of  sections  227  and  220,  with  other 
parts  of  the  Code,  as  upon  a  hackneyed  quotation  from  the  im- 
mortal bard  of  Avon. 
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E.  Brown  &  Levi  S.  Chatfield.,  opposed. — I.  Can  an  action 
be  maintained  in  this  State  for  a  trespass  committed  in  another 
State  ?  Of  this  there  can  be  no  doubt.  (People  a.  Gasherie,  9 
Johns.,  71 ;  3  Caine,  266 ;  Gardner  a.  Thomas,  14  Johns.,  134-.) 

If  it  can  be,  then  the  remedy  by  attachment  is  allowed  by  the 
Code.  Section  229  of  the  Code  is  as  general  in  its  terms  as  it 
can  well  be  made,  and  a  construction  which  should  confine  its 
operation  to  mere  money  demands  would  do  violence  to  its  lan- 
guage. "The  warrant  may  be  issued  whenever  it  shall  appear 
by  affidavit  that  a  cause  of  action  exists  against  the  defendant, 
specifying  the  amount  of  the  claim  and  the  ground  thereof." 
A  cause  of  action  exists  whenever  one  person  has  taken  the 
property  of  another  without  right.  The  claim  is  the  value 
of  the  property,  and  the  grounds  of  the  claim  are  that  it  has 
been  thus  taken  ;  no  language  could  be  broader  or  more  com- 
prehensive, and  it  is  respectfully  submitted  that  the  Legislature 
intended  by  the  amendment  of  that,  to  provide  for  cases  not 
falling  within  the  Revised  Statutes,  or  the  section  as  it  was 
originally  adopted.  Section  227  has  no  connection  with  section 
229.  If  it  was  intended  to  secure  precisely  the  same  remedy 
by  the  two  sections,  then  it  was  superfluous  to  adopt  section 
229,  for  227  had  amply  provided  for  money  or  contract-de- 
mands. The  adoption  of  section  229  shows  that  the  Legislature 
intended  something  more  than  it  had  already  provided  for  by 
section  227,  and  that  "something  more"  was  the  extending  of 
the  remedy  beyond  mere  contract  demands. 

The  title  of  the  sections  is  significant.  The  first  is  "property 
of  foreign  corporations  and  of  non-residents,  and  concealed 
debtors  may  be  attached."  The  title  of  section  229  is  "in  what 
cases  warrant  may  be  issued."  If  no  warrant  could  be  issued 
except  in  the  cases  provided  for  by  section  227,  then  the  casea 
in  which  it  might  issue  had  already  been  specified,  and  the 
title  and  the  whole  of  section  229  was  supererogation.  Section 
227  intended  to  superadd  this  remedy  when  an  action  had  ac- 
tually been  commenced  for  a  money-demand,  which  section  229 
provides  for  the  commencement  of  an  action  in  this  mode  when- 
ever a  cause  of  action  exists  against  the  persons  described 
in  it. 

The  vice  of  the  reasoning  in  Gordon  a.  Gaft'ey,  is  in  the  con-r 
founding  of  these  two  sections,  and  in  supposing  that  they  both 
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referred  to  the  same  class  or  causes  of  action.  '  It  is  clear  from 
the  language  that  they  do  not.  Section  227  specifies  "an  ac- 
tion for  the  recovery  of  the  money,"  while  section  229  allows 
remedy  in  any  case  where  "a  cause  qf  action  exists,"  a  distinc- 
tion as  broad  as  language  can  make  it.  Section  231  is  equally 
applicable  to  both  sections.  The  sheriff  shall  keep  the  proper- 
ty to  satisfy  the  plaintiff's  demand,  and  this  must  be  stated  in 
the  complaint.  A.  may  have  a  demand  against  B.  for  property 
Bold,  and  the  term  "  demand,"  used  as  it  is  in  its  general  sense, 
is  descriptive  of  both. 

In  Hernstein  a.  Matthewson  (5  How.  Pr.,  196),  the  court 
took  a  view  more  consistent  with  the  language^  and  spirit  of 
the  Code,  and  held  that  an  attachment  might  issue  in  cases  of 
tort  as  well  as  of  contract. 

In  cases  of  non-residence,  the  Code  presupposes  an  inability 
to  obtain  personal  service,  as  also  in  those  of  absconding  and 
concealed  debtors.  The  attachment  issues  because  the  person 
of  the  defendant  is  beyond  the  jurisdiction  of  the  court,  and 
the  usual  remedies  as  against  residents  cannot  be  applied ;  and 
I  know  of  no  rule  which  requires  a  resident  plaintiff  to  seek  the 
residence  of  a  non-resident  defendant  to  obtain  his  just  rights, 
when  he  can  find  the  property  of  the  defendant  within  his  own 
jurisdiction. 

II.  The  rule  requiring  the  filing  of  the  papers  within  10  days 
is  directory  merely,  and  not  jurisdictional.  The  court  when  it 
has  obtained  complete  jurisdiction  of  the  cause  and  person,  is 
competent  to  make  any  order  as  to  the  mere  practice  in  the 
case,  and  to  direct  any  papers  to  be  filed  nunc pro  tune. 

CLERKE,  J. — After  a  careful  investigation  of  this  case  I  con- 
cur with  the  principle  decided  by  Mr.  Justice  Hogeboom,  in 
Gordon  a.  Gaffey  (11  Abbotts'  Pr.,  1),  viz.,  that  the  Code  does 
not  authorize  an  attachment  as  a  provisional  remedy  in  actions 
of  tort.* 

Motion  granted,  with  costs. 

*  In  KNOX  a.  MASON,  an  analogous  case  to  the  preceding,  in  the  New  York  Su- 
perior Court,  Mr.  Justice  Garvin,  on  motion  of  Mr.  McMahon,  for  the  defendant ; 
Mr.  Chatfidd,  opposed,  set  aside,  on  the  same  grounds,  an  attachment  issued 
under  sections  227  and  229  of  the  Code. 
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The  same  principle  was  also  applied  in  WALLACR  a.  HITCHCOCK  (Supreme  Court, 
First  District ;  Chambers,  July,  186^),  where  it  was  held,  that  an  attachment  was  not 
allowable  where  the  plaintiff  sought  equitable  relief,  such  as  an  accounting  or 
the  foreclosure  of  a  mortgage,  as  a  means  of  reaching  a  recovery  of  money. 

The  opinion  rendered  was  as  follows : 

BARNARD,  J. — I  am  satisfied  that  the  words  "in  an  action  for  the  recovery  of 
the  money,"  do  not  include  an  action  in  which  it  is  necessary  that  some  judg- 
ment or  relief,  other  than  one  for  the  payment  of  money  merely,  be  had  before 
the  plaintiff  can  recover  any  money, — e.  g.,  an  action  for  the  foreclosure  of  a 
mortgage.  The  case  of  Ward  a.  Begg  (18  Barb.,  l:->9)  is  not  a  decision  contrary 
to  this  view.  The  case  did  not  call  for  any  decision  on  this  point.  (See  Gordon 
a.  Gaffey,  11  Abbotts'  Pr.,  1.) 

Upon  well-settled  principles,  the  plaintiff  in  this  action,  before  lie  can  obtain  a 
judgment  for  any  money  to  be  paid  him,  must  have  a  judgment  for  an  account- 
ing, and  have  an  accounting  thereunder.  An  attachment  is  consequently  un- 
authorized. 

As  regards  the  provision  in  the  order  of  November  5,  1853,  allowing  amend- 
ments to  the  complaint,  which  directs  "  that  said  amendments  be  without  preju- 
dice to  the  attachment  issued,  and  to  the  levy  made  under  such  attachment,  and 
without  prejudice  to  the  proceedings  herein,"  it  must  be  taken  to  have  been  in- 
serted simply  to  guard  against  the  effect  which  the  mere  fact  of  any  amendment 
whatever  (without  reference  to  any  change  it  may  effect  in  the  cause  of  action^ 
might  have. 

The  question  as  to  whether  an  attachment  can  be  issued  in  a  cause  of  action, 
as  presented  by  the  amended  pleading,  was  not  before  the  court,  and  conse- 
quently the  insertion  of  that  clause  cannot  be  deemed  either  a  decision  or  expres- 
sion of  opinion  (there  being  no  written  opinion)  on  that  point. 

The  original  complaint  neither  alleges  any  balance  struck,  nor  any  promise  to 
pay  a  balance  struck. 

I  am  inclined  to  think  that,  under  the  principle  of  Pattison  a.  Blanchard  (6 
Barb.,  539),  and  cases  there  cited,  no  cause  of  action  was  shown  by  the  original 
complaint,  other  than  an  equitable  one  for  an  accounting,  and  for  payment  of 
feuch  sum  as  should  be  found  due  on  the  accounting. 

The  motion  must  be  granted,  with  $10  costs. 

The  case  of  Guilhon  a.  Lindo  (No.  1)  in  the  9th  of  Sogworth's  Report*,  is  to  th« 
same  effect. 
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McMAHON  a.  ALLEN. 

Supreme  Court,  First  District ;  Chambers,  December,  1864. 
COMMISSION  TO  TAKE  TESTIMONY.* 


A  commission  will  be  issued  to  commissioners,  to  take,  on  interrogatories  to  be 
annexed  to  the  commission,  the  testimony  of  such  witnesses  as  the  plaintiff 
may  produce  before  them  under  the  commission,  to  prove  a  distinct  fact 
named,  even  though  the  names  of  such  witnesses  be  not  inserted  in  the  com- 
mission at  the  time  of  its  issue.  But  this  is  allowed  only  in  special  cases. 


*  In  the  case  of  MTGATT  a.  GARRISON,  in  the  Supreme  Court,  Broome  County, 
March  30,  1863,  before  Hon.  H.  S.  Griswold,  county  judge,  it  was  held :  1.  That 
an  affidavit  of  merits  offered  on  a  motion  will  not  be  excluded  because  it  is  of 
the  same  date  as  a  copy  which  had  been  served  to  prevent  an  inquest ;  for  the 
court  will  not  presume  without  proof,  that  it  is  an  attempt  to  use  the  same  affi- 
davit twice  ;  2.  That  an  affidavit  to  move  for  a  commission  to  take  testimony 
must  state  that  the  moving  party  had  stated  to  his  counsel  what  he^  expected 
to  prove  by  the  witnesses  named. 

This  suit  was  a  branch  of  the  well  known  Mariposa  controversy,  involving  the 
title  to  the  estate  formerly  owned  by  Gen.  Fremont. 

John  A.  Collier,  now  moved,  on  behalf  of  the  defendant,  for  a  commission  to 
examine  certain  witnesses  in  California,  and  for  a  stay  of  proceedings  until  its 
return. 

In  support  of  the  motion,  he  read  an  affidavit  dated  on  the  15th  of  March, 
and  a  separate  affidavit  of  merits  dated  the  10th,  -both  served  on  the  19th. 

.  Thos.  G.  Shearman,  for  the  plaintiffs,  objected  to  the  reception  of  the  latter 
affidavit,  on  proof  that  a  precise  copy  thereof  had  been  served  on  the  plaintiffs, 
bearing  the  same  date,  on  the  15th  of  March,  for  the  purpose  of  preventing  an 
inquest.  He  cited  Cutler  a.  Biggs  (2  Hill,  409)  ;  Colegate  a.  Marsh  '(2  How.  Pr., 
137) ;  Popham  a.  Baker  (1  lb.,  166),  as  showing  that  such  affidavit  could  not  be 
twice  used. 

Mr.  Collier  showed  that  the  affidavit  of  merits  was  an  original  one,  and  insisted 
that  it  must  be  presumed  that  the  one  used  to  prevent  an  inquest  had  been 
filed. 

Plaintiffs'  counsel  urged  that  there  was  no  evidence  of  such  filing,  and  that  in 
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D.  McMahon,  on  behalf  of  the  plaintiff,  moved  for  a  coin- 
mission  to  issue  to  Denver  City,  Colorado  territory,  and  to  Fort 
Smith,  Arkansas,  to  take  the  testimony  of  three  witnesses 
named.  The  counsel  desired  to  have  a  provision  in  the  order,  that 
the  plaintiff  should  have  liberty  to  produce  and  examine  before 
the  commissioners  any  other  witnesses,  though  not  named  in 
the  commission  ;  such  examination  to  be  on  interrogatories  to 
be  annexed  to  and  sent  with  the  commission.  He  relied  on 
Shaffer  a.  Wilcox  (2  Hall,  502), 'which  tended  to  show  that 
such  leave  should  be  granted  in  special  cases. 

The  special  circumstances  which  he  claimed  to  exist,  were 
the  inability  to  make  exact  proof  of  the  death  of  one  S.  C.  Har- 
rison, who  had  been  killed  on  the  plains  by  the  Indians.  It- 
could  only  be  proven  by  circumstances,  the  knowledge  of 
which  existed  in  the  breasts  of  many  individuals,  whom  he 
could  not  now  name,  but  who  could  be  readily  found  in  Den- 
ver City,  if  the  requisite  authority  was  given  to  the  commis- 
sioners to  examine  such  persons. 

Albert  3fathews,  opposed  the  insertion  of  such  a  provision  as 
to  witnesses  not  named,  and  relied  on  Wright  a.  Jessup  (3  Du&r^ 
642). 

BARNARD,  J.,  at  first  doubted  his  power  to  issue  the  com- 
mission as  prayed  for,  but  after  examining  the  two  cases  cited 


any  case,  an  affidavit  made  nine  days  before  notice,  and  without  any  reference  to 
the  motion,  could  not  be  received. 

GRISWOLD,  J.,  held  that  all  presumptions  must  be  against  a  technical  objection, 
and  admitted  the  affidavit. 

Mr.  Collier  then  opened  the  motion  on  the  merits. 

The  plaintiffs'  counsel,  in  opposition,  pointed  out  thnt  the  affidavits  did  not 
aver  that  the  defendant  had  stated  to  his  counsel  the  facts  which  he  expected  to 
prove  by  the  witnesses  named.  He  cited  Seymour  a.  Strong  (19  Wend.,  98) ;  Lan- 
Bing  a.  Mickles  (1  How.  Pr.,  248). 

The  judge  held  the  objection  fatal  to  the  application,  and  denied  the  motion 
with  $10  costs,  without  prejudice  to  a  new  motion.  \ 

B.  F.  Dunning  and  John  A.  Collier,  for  the  motion. 

Dudley  Field,  D.  S.  Dickinson,  and  T.  O.  Shearman,  opposed. 
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by  the  counsel,  granted  the  motion,  making  an  order,  which, 
after  reciting  the  commissions  to  be  issued,  and  the  names  of  the 
witnesses,  contained  this  provision,  "  with  the  privilege  to  the 
plaintiff  to  examine  any  other  witness  not  named  in  said  com- 
mission whom. she  may  produce  on  her  behalf,  in  either  of  said 
places,  before  the  commissioners  named  therein,  to  prove  any 
fact  or  facts  tending  to  establish  the  death  of  S.  C.  H.,  formerly 
of  Santa  Fe,  1ST.  M.,  afterwards  of  Denver  City.  All  of  said 
witnesses  named,  and  all  of  those  who  may  be  produced  under 
said  commission,  to  be  examined  under  and  in  pursuance  of 
interrogatories  direct  and  cross,  which  are  to  be  annexed  to 
and  accompany  said  several  commissions,  and  are  to  be  settled 
on  the  usual  notice." 


KELSEY  a.  MURRAY. 

Supreme  Court,  First  District ;  Chambers,  January,  1865. 
PARTIES. — CAUSE  OF  ACTION. 

Third  persons  should  not  be  permitted  to  intervene  and  be  made  parties  to  a 
pending  suit,  upon  their  own  application,  unless  their  presence  is  necessary  for 
fin  entire  adjudication  of  the  questions  between  the  original  parties. 

An  action  to  recover  wharfage  is  not  an  action  for  the  recovery  of  real  or  per- 
sonal property  ;  and  persons  claiming  to  own  the  wharf  are  not  necessary  par- 
ties to  an  action  for  wharfage. 

A  claim  to  the  ownership  of  a  wharf,  or  for  the  possession  of  a  wharf  cannot 
properly  be  tried  in  an  action  between  third  parties  for  the  wharfage. 

On  the  petition  of  Ward  &  Gove,  a  motion  was  made  before 
this  court  for  an  order  compelling  the  plaintiff  to  amend  his 
proceedings,  by  making  them  parties-defendant  in  this  action. 
Charles  Kelsey,  the  plaintiff,  owner  of  a  certain  addition  to  a 
pier  at  the  foot  of  Sedgwick-street,  Brooklyn,  commenced  an 
action  against  Robert  Murray,  U.  S.  Marshal,  to  recover  of 
him  certain  sums  of  money  received  by  him  as  such  marshal,  to 
the  use  of  the  plaintiff,  for  the  wharfage  of  vessels  held  in  custody 
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by  the  marshal,  as  prizes,  which  vessels  lay  moored  at  a  certain 
addition  to  a  pier  at  the  foot  of  Sedgwick-street,  Brooklyn, 
during  the  time  the  plaintiff  had  been  in  possession  thereof. 
The  claim  was  over  $5,000.  The  defendant  answered. in 
substance  that  he  had  received,  and  held  in  his. hands,  for  the 
wharfages  aforesaid,  $3,386  ;  and  also  admitted  that  such  wharf- 
ages accrued  for  the  occupation  of  the  addition  to  the  pier  set 
forth  by  a  diagram  in  the  complaint ;  and  that  all  of  said  wharf- 
ages accrued  since  the  22d  day  of  January,  1862.  But  the  de- 
fendant alleged  that  the  plaintiff  had  no  right  to  receive  said 
moneys  in  consequence  of  a  lease  of  the  wharf  made  by  him  to 
Ward  &  Gove,  and  which  was  uuexpired  at  the  time  said  wharf- 
age accrued. 

To  the  petition  on  the  motion  the  plaintiff  replied— 

1st.  That  on  the  23d  day  of  January,  1862,  by  an  ad- 
judication between  him  as  landlord,  and  Ward  &  Gove  and 
Morris  as  tenants,  the  latter  were  ejected!  from  said  addition  to 
said  pier  for  non-payment  of  rent,  and  on  said  day  and  there- 
after the  plaintiff  was  put  in  possession  of  said  addition  to  said 
pier,  and  has  ever  since  remained  in  possession  thereof,  and  this 
euit  is  brought  to  recover  merely  the  wharfage  of  vessels  lying 
moored  to  said  addition  to  said  pier  while  he  had  so  been  in 
possession. 

2d.  That  such  adjudication  was  appealed  from,  and  was  by 
the  general  term  of  the  second  district  affirmed  in  September, 
1862,  since  which  time,  over  two  years,  no  appeal  to  the  Court 
of  Appeals  has  been  taken. 

3d.  The  plaintiff  had  been  so  annoyed  by  the  conduct  of 
Ward  &  Gove  in  interfering  with  him  in  the  collection  of  his 
wharfage  for  that  addition,  that  he  had  filed  a  complaint  and 
obtained  an  injunction  restraining  Ward  &  Gove  from  inter- 
meddling with  him  in  the  collection  of  his  wharfage,  which 
injunction  was  still  absolute  and  unrepealed  ;  and  that  the  mo- 
tion was  a  violation  of  that  injunction,  and  Ward  &  Gove  were 
seeking  to  obtain  the  aid  of  this  court  by  procuring  an  order 
to  be  made  parties  in  this  suit. 

Mr.  Sdnxay,  for  the  motion. 
:  Mr.  McMahon,  opposed. — I.  The  plaintiff  must  succeed  on 
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his  own  right  and  title  to  the  wharfage  in  question.  The  proper 
issue  of  an  outstanding  lease  is  made  by  the  defendant's  an- 
swer; so  that  ^unless  the  plaintiff  proves  a  superior  right  to 
those  wharfages  over  his  lessees,  Ward  &  Gove,  he  must  fail 
in*his  action.  There  is  no  reason,  therefore,  for  allowing  Ward 
&  Gove  to  be  made  parties. 

II.  The  defendant,  Robert  Murray,  has  lost,  by  answering, 
the  right  he  had  to  substitute  Ward  &  Gove  in  his  place  aa 
defendants  under  section  122  of  the  Code.     He  does  not  make 
this  motion.     It  is  made  by  strangers  to  the  cause.     The  court 
will  not  order  new  parties  to  be  brought  in,  even  on  motion  of 
a  defendant,  as  co-defendant  against  the  will  of  the  plaintiff, 
unless  their  presence  is  necessary  to  the  determination  of  the 
action.     (Sawyer  a.  Chambers,  11  Abbotts'  Pr.,  110.) 

III.  This  action  is  not  one  for  the  recovery  of  real  or  person- 
al property.     It  is  only  in  those  classes  of  actions  that  a  stran- 
ger to  the  record  may  move  the  court  to  be  brought  in  by 
amendments  as  parties.     (See  Judd  a.  Young,  7  How.  Pr.,  79 ; 
Tallraan  a.  Hollister,  9  11.,  508.) 

IV.  The  absurdity  of  bringing  in  Ward  &  Gove  as  parties- 
defendant  may  be  seen  from  the  fact,  that  if  brought  in  as  de- 
fendants, we  can  pray  no  relief  as  against  them,  for  our  claim 
for  relief  is  against  the  marshal  who  owes  the  money.     It  would 
be  improper  to  have  them  made  parties  to  this  suit-  to  settle 
their  rights  to  this  addition  to  the  pier  in  question,  and  to  the 
wharfages,  inasmuch  as  that  has  already  been  settled  by  an 
adjudication  of  a  competent  tribunal,  which  adjudication  ha& 
been  duly  affirmed  by  an  appellate  court,  and  the  time  to  re- 
view this  last  decision  has  gone  by.     (People  a.  Kelsey,  38 
Barb.  8.  0.  72.,  269.) 

"V.  It  is  also  improper  to  make  them  parties  in  order  to  settle 
their  rights  to  any  portion  of  the  wharfage  the  plaintiff  claims, 
inasmuch  as  in  the  event  of  its  being  determined  that  they  are 
entitled  to  a  portion  of  the  wharfage,  they  as  defendants  can 
get  no  judgment  against  their  co-defendant  for  their  share  of 
the  wharfage. 

YI.  The  petitioners,  Ward  &  Gove,  are  now  under  injunc- 
tion, restraining  them  from  intermeddling  with  Mr.  Kelsey's 
collection  of  his  wharfage  for  that  addition,  or  asserting  any 
right  thereto.  This  motion  if  granted  would  be  a  direct  viola- 


NEW  YORK.  297 


Kelney  a.  Murray. 


tion  of  tli.it  injunction-order.  Their  rights  will  be  abundantly 
protected,  because,  on  the  trial  of  this  issue,  if  this  court  find  it 
necessary  in  order  to  have  a  complete  determination  of  this 
controversy  to  bring  in  Ward  &  Gove,  it  must  be  done,  but  it 
cannot  be  anticipated  before  the  trial  is  had,  and  the  court 
so  see. 

INGRAHAM,  P.  J. — This  is  an  action  for  wharfage.  The  amount 
due  is  admitted.  The  only  question  is  whether  the  plaintiff  is  en- 
titled to  recover.  Kelsey  was  the  proprietor  of  the  pier  as  origi- 
nally built,  and  leased  it  to  Ward  &  Gove.  During  the  lease  the 
plaintiff  built,  adjoining  the  outer  end  of  the  pier,  an  additional 
pier,  which  deprived  Ward  &  Gove  of  the  use  of  that  side  of 
the  original  pier.  The  wharfage"  accrued  from  vessels  lying 
alongside  of  the  new  pier.  Ward  &  Gove  move  to  have  the 
plaintiff  amend  his  proceedings  so  as  to  make  them  parties  to 
this  action : 

1st.  It  is  not  necessary  for  an  entire  adjudication  of  the 
question  between  plaintiff  and  defendant,  that  these  persons 
should  be  admitted  as  parties.  All  the  matters  claimed  by 
them  can  be  set  up  as  a  defence  to  the  plaintiff's  claim,  and 
unless  the  plaintiff  establishes  his  title  to  the  wharfage  he  can- 
not recover. 

2d.  If  neither  the  plaintiff  nor  defendant  have  asked  to  have 
Ward  &  Gove  made  parties,  they  have  no  right  by  which  they 
can  ask  to  be  made  parties  for  the  settlement  of  a  claim  of  the 
plaintiff  against  the  defendant. 

3d.  I  do  not  think  an  action  to  recover  wharfage  can  be  said 
to  be  an  action  for  the  recovery  of  real  or  personal  property. 
It  is  for  a  mere  money  demand.  If  an  action  to  recover  moneys 
claimed  to  be  due,  is  to  be  considered  an  action  for  the  recovery 
of  personal  property,  then  third  parties  may,  in  all  actions  on 
contract,  seek  to  be  brought  iu  as  parties  to  such  actions  where 
they  have  a  claim  adverse  to  the  plaintiff.  Such  was  not  the 
intent  of  the  122d  section  of  the  Code,  but  it  is  confined  to  the 

* 

recovery  of  real  or  specific  personal  property,  but  not  to  an  ac- 
tion for  the  recovery  of  money. 

4th.  If  it  were  necessary  to  pass  upon  the  question  whether 
Ward  &  Gove  have  any  right  to  this  wharfage,  1  should  hesi- 
tate before  expressing  my  opinion  to  that  effect.  A  similar 
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question  arose  in  the  case  of  Marshall  a.  Guion  (1  Kern.,  461, 
476),  where  a  proprietor  of  a  wharf  claimed  a  right  to  the 
wharfage  upon  an  extension  of  the  original  wharf.  DKNIO,  J., 
says,  "If  there  has  been  an  invasion  of  the  rights  of  the  pro- 
prietor in  that  respect  (by  destroying  the  power  to  collect 
wharfage  at  the  end  of  the  pier),  the  law  provides  an  appro- 
priate remedy.  That  remedy  does  not  consist  in  vesting  in  the 
proprietor  of  the  rights  taken  away  similar  rights  arising  at 
another  place,  and  which  may  be  of  a  very  different  value  from 
those  of  which  they  had  been  deprived;"  and,  again,  "  the  pro- 
prietor cannot  make  title  to  any  part  of  the  extended  pier,  or 
to  any  right  of  wharfage  arising  upon  it." 

IV hen  Ward  &  Gove  were  dispossessed  of  their  possession 
in  the  added  wharf,  they  ceased  to  have  any  claim  to  wharfage. 

The  motion  is  denied,  with  $10  costs. 


STEWART  a.  HAMILTON. 
New  York  Superior  Court;  Trial  Term,  January,  1865. 

PRACTICE.  —  NoN-  S  UIT. 

It  is  not  good  practice  to  non-suit  the  plaintiff  upon  his  opening  address,  unless 
he  makes  in  it  an  admission  fatal  to  his  action. 


counsel  for  the  plaintiff  having  opened  his  case  in  an 
address  to  the  jury,  the  counsel  for  the  defendant  moved  for  a 
non-suit. 

Ira  JD.  Warren,  for  the  plaintiff. 

« 
William  H.  AntJwn,  for  the  defendant. 

BARBOUR,  J.  —  I  think  it  is  not  good  practice  to  non-suit  upon 
the  plaintiff's  opening  address  to  the  jury,  and  for  the  reason 
alone,  that  he  has  failed  to  state  to  them  sufficient  facts  to  con- 
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stitute  a  cause  of  action,  although  I  am  aware  that  such  a  prac- 
tice has  obtained  in  some  of  our  courts. 

In  his  opening,  the  plaintiff's  counsel  may  properly,  and 
usually  does,  state  such  facts  only,  as  he  desires  to  impress  upon 
the  minds  of  the  jurors.  To  hold  him,  in  his  address,  to  the 
exactness  and  certainty  of  a  pleading,  would,  in  many  cases, 
be  to  impose  upon  him  a  duty  which  it  would  be  exceedingly 
inconvenient,  if  not  impossible  for  him  to  perform,  orally.  In- 
deed, I  see  no  reason  why  he  may  not  state  to  the  jury,  or 
refrain  from  stating,  just  so  much  of  the  case  as  his  judgment 
dictates. 

I  do  not  mean  to  say  that  a  fatal  admission,  made  by  the 
plaintiff's  counsel  in  his  opening,  may  not  entitle  the  defend- 
ant, thereupon,  to  a  judgment  dismissing  the  complaint,  with- 
out the  formality  of  taking  evidence,  which  must,  necessarily, 
be  useless.  This  motion,  however,  is  not  based  upon  such  an 
admission,  but,  merely,  on  the  ground  that  the  counsel  has  not 
stated,  in  his  opening,  sufficient  facts  to  constitute  a  cause  of 
action. 

It  must,  therefore,  be  denied. 


HARTLEY  a.  JAMES. 
Supreme  Court,  first  District;  Chambers,  December,  1864. 

VERIFICATION.  . 

•» 

In  an  action  against  a  husband  and  wife,  where  the  complaint  claims  damages 
against  both  jointly,  the  answer  may  properly  be  verified  by  the  hubbaud  only, 
even  though  the  contract  sued  on  related  to  the  estate  of  the  wife. 

Motion  to  strike  out  an  answer  as  to  one  defendant  for  de- 
fective verification. 

The  complaint  in  this  action,  and  in  another  brought  at  the 
time,  against  the  same  defendants,  by  one  Delafield,  set  up  a  con- 
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tract  on  the  part  of  Edward  D.  James  and  Sarah  his  wife,  to 
convey  a  portion  of  the  wife's  estate,  and  claimed  damages 
against  both  for  failure  to  fulfil  the  contract,  and  claimed  also 
that  the  judgment  be  enforced  against  the  wife's  estate.  The 
defendants  answered  jointly,  and  their  answer  was  verified  by 
the  husband  alone,  in  the  usual  form. 

The  plaintiffs  now  moved  in  both  cases  to  strike  out  the  an- 
swers as  to  Sarah  James,  the  wife,  and  for  judgment. 

Baldwin  <&  Farnham,  for  the  motion. 
J.  B. 


BARNARD,  J.  —  In  both  these  cases  plaintiff  brings  his  action 
on  a  joint  contract  made  by  the  two  defendants  to  recover 
damages  for  the  breach  of  it.  If  the  wife  is  liable  at  all,  she  is 
jointly  liable  with  her  husband.  Consequently,  the  verification 
by  the  husband  is,  I  think,  sufficient  under  section  157  of  the 
Code.  If  the  wife  is  liable  at  all,  she  is  certainly  united  in 
interest  with  her  husband,  as  thejr  have  a  common  interest  in 
defeating  a  claim  for  damages  made  against  both  of  them  joint- 
ly for'  the  breach  of  a  joint  contract  executed  by  them.  The 
fact  that  plaintiff  asked  as  part  of  his  relief  to  have  the  judg- 
ment against  the  wife  paid  out  of  their  separate  estate,  does 
not  affect  the  question.  The  manner  in  which  the  plaintiff  is 
to  collect  his  judgment,  will  not  come  in  question  unless  the 
plaintiff  recover  judgment  for  the  cause  of  action,  with  respect 
to  which,  the  defendants  are  united  in  interest. 

Motion  denied,  with  costs. 
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PALEN  a.  BUSHNELL. 

Supreme  Court,  First  District  •  Special  Term,  March,  1864. 

PARTIES  TO  ACTIONS. — RECEIVER. — JOINDER  OF  CAUSES   OF 

ACTION. 

A  receiver  may  maintain  an  action  in  his  own  name  for  usurious  premiums  paid 
by  the  judgment-debtor  for  whom  he  is  receiver. 

In  such  an  action  the  judgment-debtor  is  not  a  necessary  party. 

In  an  action  brought  by  a  receiver  of  a  judgment-debtor  to  set  aside,  as  fraudu- 
lent, contracts  made  by  such  debtor,  the  judgment-debtor  has  an  interest  in 
the  action,  and  may  be  made  a  party  thereto. 

In  a  suit  by  a  receiver  of  a  judgment-debtor  in  the  nature  of  a  creditor's  ac- 
tion, a  claim  for  usurious  premiums  paid  by  the  judgment  debtor,  and  other 
claims  arising  out  of  contract,  may  be  united  in  such  action  with  a  claim  to 
set  aside  transfers  of  real  and  personal  property  as  fraudulent  and  void,  and  to 
compel  an  accounting. 

Demurrer  to  complaint. 

William  Palen,  receiver  of  Henry  Banye,  appointed  in  supple- 
.  mentary  proceedings,  commenced  an  action  against  Ezra  S.  Bush- 
nell and  the  judgment-debtor  as  defendants.  The  complaint  set 
forth  certain  business  transactions  between  Bushnell  and  Banye, 
commencing  in  September,  1 856,  on  which  the  defendant  claimed 
a  balance  due  from  Bushnell,  the  payment  of  various  usurious 
premiums  commencing  December  5,  1857,  which  the  plaintiff 
claimed  to  recover,  and  also  sought  to  set  aside  certain  trans- 
fers of  real  and  personal  property,  made  by  Banye  to  Bush- 
nell, as  fraudulent  and  void,  and  to  compel  Bushnell  to 
account  for  such  property.  The  summons  was  dated  Decem- 
ber 5,  1863.  The  defendant,  Bushnell,  demurred  to  the  com- 
plaint for  misjoinder  of  causes  of  action,  and  specially  to  the 
clauses  setting  up  the  payment  of  usurious  premiums,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

An   action  was   also   commenced   by  the   plaintiff  against 
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Joseph  C.  Johnson  to  recover  back  certain  usurious  premiums 
paid  by  him,  to  which  the  defendant  also  demurred.  Both  de- 
murrers were  argued  together. 

Sandford  &  Woodruff,  for  the  defendants. 
Nelson  Merrill,  for  the  plaintiff. 

MORGAN,  J. — The  questions  presented  by  the  demurrers  in 
these  cases  have  occasioned  me  a  good  deal  of  difficulty,  and  I 
regret  that  I  have  not  time  to  consider  thern)  at  greater  length. 
I  shall  have  to  content  myself  with  a  very  brief  statement  of 
my  reasons  for  arriving  at  the  conclusion  that  the  demurrers 
are  not  well  taken. 

First.  In  my  opinion,  the  receiver  may  sustain  an  action  to 
recover  the  usurious  premiums  paid  by  the  judgment-debtor  to 
the  defendant  Bushnell.  He  represents  the  creditors  as  well 
as  the  judgment-debtor,  and  I  think  his  title  is  sufficient  to 
authorize  him  to  maintain  such  an  action.  (Porter  a.  Williams, 
9  N.  Y.  (5  Seld.),  142.) 

Second.  Contrary  to  my  first  impressions,  I  am  of  opinion 
that  the  action  maybe  brought  within  six  years  after  the  cause 
of  action  accrues,  and  that  the  Statute  of  Limitation,  to  be 
made  available,  must  be  set  up  in  the  answer.  (Wheaton  a. 
Hibbard,  20  Johns.,  290.)  This  disposes  of  the  demurrer  in 
the  second  above-entitled  action. 

Third.  It  is  apparent  to  my  mind  that  the  judgment-debtor 
is  not  a  necessary  party  to  an  action  by  the  receiver  against 
Bushnell  to  recover  the  usurious  premiums,  while  he  is  a  ne- 
cessary party  to  an  action  to  set  aside  the-  fraudulent  assign- 
ment and  conveyance  of  the  judgment-debtor  to  Bushnell. 
Besides,  it  is  evident  that  an  action  at  common-law  will  lie 
against  Bushnell  to  recover  these  usurious  premiums.  And  it. 
is  very  questionable,  in  my  mind,  whether  a  bill  in  equity, 
under  the  former  system  of  pleadings,  would  have  been  main- 
tainable in  such  a  case,  unless  a  discovery  was  part  of  the 
relief  prayed  for.  Here,  no  discovery  is  necessaiy,  as  the 
amount  of  the  excess  beyond  the  legal  interest  is  ascertained 
by  the  complaint  as  in  a  common-law  action.  But  the  Code  of 
Procedure  has  in  some  degree  authorized  the  uniting  of  causes 
of  action  in  the  same  complaint  hitherto  regarded  as  separate 
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ana  distinct,  and  triable  in  different  forms. '(§  167.)  I  understand, 
by  this  provision,  that  botli  legal  and  equitable  causes  of  action 
may  be  united  in  the  same  complaint  in  certain  cases  there  speci- 
fied ;  1.  Where  they  arise  out  of  the  same  transaction  or  transac- 
tions connected  with  the  subject  of  the  action  ;  2.  And  when 
they  arise  out  of  contract  express  or  implied ;  but  they  7nust 
all  belong  to  one  of  these  classes,  and  must  affect  all  the  parties 
to  the  action.  The  causes  of  action  united  in  this  complaint, 
do  not  arise  out  of  the  same  transactions;  but  they  all  ariso 
out  of  contract,  express  or  implied,  and  do  not  require  different 
places  of  trial,  and  they  affect  both  defendants  to  the»action. 
The  judgment-debtor  has  an  interest  in  the  action,  and  I  think 
he  may  be  made  a  party,  although  not  a  necessary  party  to  so 
much  of  the  complaint  as  segks  to  recover  back  the  usurious 
premiums.  The  complaint,  however,  is  in  the  nature  of  a 
creditor's  suit  to  reach  the  estate  of  the  judgment-debtor, 
wrongfully  detained  by  the  defendant  Bushnell,  in  fraud-  of 
the  creditors.  This  is  the  subject-matter  6f  the,  action,  and  I 
think  the  complaint  may  properly  call  him  to  an  account  for 
usurious  premiums  exacted  by  him  of  the  judgment-debtor,  as 
well  as  for  other  demands  which  arise* out  of  contracts  which 
he  made  with  the  judgment-debtor,  and  under  which  he  holds 
property  in  fraud  of  creditors.  Although  I  had  grave  and 
serious  doubts  whether  these  several  causes  of  action  can  be 
united  in  the  same  complaint;  still  considering  this  action  as 
in  the  nature  of  a  creditor's  bill,  calling  upon  Bushnel.l  to  ac- 
count for  moneys  and  property  in  his  hands,  which  he  holds  in 
fraud  of  creditors,  I  am  induced  to  the  opinion  that  the  de- 
murrer is  not  well  taken. 

The  result  is,  that  judgment  must  be  given  for  the  plaintiff 
in  both  cases,  overruling  the  demurrer,  with  leave  to  the  de- 
fendants to  answer  in  twenty  days,  oh  payment  of  the  costs  of 
the  demurrer. 
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PALEN  a.  JOHNSON. 

Supreme  Court,  First  District  /  At  Chambers,  December,  1864. 

DISCOVERY. 

Where  a  defendant's  demurrer  has  been  overruled,  and  the  defendant  has  ap- 
pealed from  the  order  overruling  the  demurrer,  a  motion  for  the  discovery  of 
defendant's  books,  &c.,  to  enable  the  plaintiff  to  prepare  for  trial,  is  premature 
until  the  decision  of  such  appeal. 

Motion  for  discovery  of  the  defendant's  books  and  papers. 

The  defendant,  Joseph  C.  Johnson,  in  this  action,  and  Ezra  S. 
Bushnell  and  Henry  Banye,  defendants  in  another  similar  ac- 
tion, demurred  to  the  complaints  of  William  Palen,  who  brought 
th.e  actions  as  receiver  of  Henry  Banye,  assigning  various 
grounds  for  the  demurrers.  The  demurrers  were  overruled  in 
each  case  with  leave  to  the  defendants  to  answer  within  twenty 
days.  (Ante,  301.)  From  the  order  entered  in  conformity  with 
the  decision,  the  defendants  appealed.  During  the  pendency 
of  the  appeal,  the  plaintiff  applied  by  petition  for  a  discovery 
of  books  and  papers  in  the  hands  of  Joseph  C.  Johnson,  to  en- 
able him  to  prepare  for  trial. 

Nelson  Merrill,  for  the  motion. 
Sandford  &  Woodruff,  opposed. 

MASON,  J. — This  is  a  motion  for  discovery  of  books  and 
papers.  The  defendants  interposed  a  demurrer  to  the  whole 
complaint,  which  was  overruled  in  special  term,  and  defendants 
have  appealed  to  the  general  term  from  the  order  overruling 
the  demurrer;  and  the  case  now  stands  on  appeal,  when  the 
plaintiff  makes  this  motion  for  a  discovery.  The  only  ground 
upon  which  the  discovery  is  claimed,  in  the  plaintiff's  petition 
is,  that  it  is  necessary  to  enable  the  plaintiff  to  prepare  for  the 
trial. 
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The  motion  must  be  denied,  for  the  reason  that  it  is  prema- 
turely made,  there  being  no  issue  of  fact  joined  to  be  tried. 
The  plaintiff  does  not  show  any,  and  cannot  show  that  this  dis- 
covery will  ever  be  necessary.  If  the  demurrer  is  held  bad  by 
the  general  term,  and  the  order  of  the  special  term  affirmed,  the 
defendant  may  never  answer  the  complaint,  or  he  may  put  in 
an  answer  confessing  every  material  allegation  in  the  com- 
plaint. 

It  is  impossible,  now,  for  the  court  to  determine  that  this 
discovery  is  necessary,  or  ever  will  be,  to  enable  the  plaintiff  to 
prove  his  case,  and  this  motion  is  denied  without  passing  upon 
the  merits,  upon  the  sole  ground  that  the  application  is  pro- 
mature. 

Motion  denied,  with  $10  costs. 


STUAET  a.  FOSTER. 

Supreme  Court,  First  District ;  Circuit,  February,  1865. 
STATUTE  OF  LIMITATIONS. 

An  assignment  by  an  insolvent,  enumerating  a  debt  among  his  liabilities  is  a 
sufficient  acknowledgment  of  the  debt,  to  take  it  out  of  the  operation  of  the 
Statute  of  Limitations. 

Part  payment  of  a  debt,  by  the  assignee  of  an  insolvent,  is  not  evidence  of  a  new 
promise,  to  take  it  out  of  the  Statute  of  Limitations. 

» 

Action  upon  three  promissory  notes. 

Solomon  Kohnstamm,  on  the  17th  day  of  November,  1SG3", 
commenced  this  action  against  Charles  "VV.  Foster  and  others 
upon  three  promissory  notes  made  by  Foster  &  Co.,  the  first  of 
which,  for  ten  thousand  dollars,  matured  October  14,  1S57,  and 
the  others,  for  smaller  amounts  at  a  later  date.  On  the  31st 
December,  1857,  the  firm  of  Foster  &  Co.  had  made  a  general 
assignment  for  the  benefit  of  creditors,  and  among  their  liabili- 
VouXVIII.— 20 
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ties  enumerated  these  three  notes,  and  they  participated  in  the 
subsequent  dividends  of  the  assignees.  One  of  the  defendants 
interposed  the  Statute  of  Limitations  in  this  action  as  a  de- 
fence to  the  first  of  these  notes,  but  offered  to  allow  judgment 
for  the  other  two. 

Pending  the  litigation,  Joseph  Stuart  and  Edgar  S.  "Van 
Winkle  were  appointed  trustees  of  the  estate  of  the  plaintiff, 
and  the  cause  was  revived  and- continued  in  their  name. 

The  action  was  tried  by  the  court  without  a  jury,  and  judg- 
ment rendered  for  the  plaintiffs,  the  following  opinion  being- 
delivered. 

F.  B.  Candler,  for  the  plaintiffs. 
Emerson  &  Pric/tard,  for  the  defendants. 

JAMES,  J. — This  action  was  tried  before  me  without  a  jnry. 
The  only  question  of  dispute  arises  upon  the  note  dated  July 
11,  1857,  for  $10,000,  payable  at  three  months,  which  matured 
October  14,  1857,  the  action  not  having  been  commenced  until 
November  10,  18G3.  To  this  note  the  defendants  interposed 
the  Statute  of  Limitations,  and,  to  take  it  out  of  the  statute, 
the  plaintiffs  proved  that  on  the  31st  day  of  December,  1857, 
the  defendants  made  a  general  assignment  of  their  property  to 
one  Howard,  in  trust  for  their  creditors,  and  that  said  assign- 
ment, after  providing  for  the  payment  of  expenses,  &c.,  pro- 
vided for  the  appropriation  of  the  fund  realized  therefrom  to 
certain  debts  named  in  a  schedule  annexed,  which  said  schedule 
contained  this  note  of  $10,000.  Plaintiffs  further  show  that 
said  assignee,  under  said  assignment,  out  of  the  proceeds  there- 
of, paid  on  .said  note,  December  28,  1858,  $960.60,  and  Oc- 
toUer*4,  1859,  $966.61.  Two  questions  are  thus  presented  : 

1st.  Was  the  execution  and  delivery  of  the  assignment  a 
sufficient  acknowledgment,  in  writing,  within  the  Code  of  Pro- 
cedure, to  take  the  case  out  of  the  statutes?  and 

2d,  Did  the  payment  made  by  the  assignee,  in  pursuance  of 
said  assignment,  bar  the  statute  ? 

1  am  not  aware  that  the  first  question  has  ever  been  passed 
upon  by  the  courts. 

The  law  now  in  force  upon  this  subject  is  one  enacted  by 
the  Code,  section  110,  which  declares  that  no  acknowledgment 
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or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract",  whereby  to  take  a  case  out  of  the  operation  of  the 
Statute  of  Limitations,  unless  the  same  be  contained  iti  some 
writing  signed  by  the  party  to  be  charged  thereby.  It  seems 
to  me  that  this  assignment  contains  all  the  elements  required 
by  this  statute;  it  acknowledges  the  debt  in  writing,  and  is 
signed  by  the  party  to  be  charged.  The  Code  does  not  define 
what  the  writing  shall  be;  it  merely  requires  the  acknowledg- 
ment oj1  promise  to  be  contained  in  some  writing,  signed  by  the 
party  charged,  and,  for  aught  I  can  see,  it  can  as  effectually  bo 
made  in  a  general  assignment  for  the  benefit  of  creditors  as  in 
any  other  instrument. 

The  second  question  has  been  before  the  courts  in  Bargcr  a. 
Dnrvin  (22  Karl.,  68),  and  Pickctt  a.  King  (34  /&.,  193).  In 
the  former,  Justice  Emott,  at  special  term,  held  that  payment 
by  an  assignee  was  the  act  of  assignor  bv  his  agent  dulv 

v  O  CT1  •/  O  v 

authorized,  and  M:as  evidence  of  a  new  promise.  In  the  other 
case,  the  court,  at  general  term,  disapproved  of  Justice  Emott's 
decision,  and  held  the  other  way.  On  this  question,  therefore, 
I  am  bound  bv  the  decision  of  the  general  term,  however  much 

»/  O  * 

I  may  doubt  its  correctness. 

But  upon  the  first  question  I  have  no  doubt,  and  therefore 
dispose  of  this  case  upon  that  point  alonp.  I  hold  that  the 
assignment  was  a  sufficient  acknowledgment  to  take  the  case 
out  of  the  statute,  and  that  the  action  having  been  brought 
within  six  years  after  such  acknowledgment,  the  plaintiff  is 
entitled  to  recover  tlie  balance  due  on  said  note. 


TAACKS  a.  SCHMIDT. 
Supreme  Court,  First  District  j  Special  Tern),  Rovo'iiber,  ISCi. 

ATTACHMENT. — LKVV. — LIMN    OF   DUTIKS. — INJUNCTION. — DAMA- 
GKS  ON  DISSOLUTION. — CONFIRMATION  OF  HKPOKT. 

Where  the  sheriff  of  the  county  in  which  n  vessel  was,  directed  the  master  to 
anchor  und  deliver  to  him  certain  goods  then  in  bulk  on  board  the  vessel,  de- 
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scribed  in  an  attachment,  and  the  master,  to  save  delay,  made  himself  a 
receiptor  to  the  sheriff  for  the  goods, — Held,  that  there  was  a  good  levy,  though 
the  hatches  were  not  opened,  and  the  sheriff  did  not  see  the  goods  until  the 
arrival  of  the  vessel  at  her  wharf  in  another  county. 

The  lien  of  the  United  States,  on  goods,  for  duties,  and  their  possession  for  the 
purpose  of  collecting  such  duties,  do  not  divest  a  levy  upon  the  interest  of  the 
owner  of  the  goods,  subject  to  the  duties. 

A  levy  upon  bills  of  lading  is  not  a  levy  upon  the  goods,  and  an  agreement  by 
the  consignees  to  hold  such  bills  of  lading,  and  the  proceeds  of  the  goods  sub- 
ject to  such  levy,  will  not  render  it  effectual  as  against  third  parties. 

A  mere  contract  to  sell,  unaccompanied  by  payment,  will  not  transfer  the  title  of 
goods  as  against  an  attaching  creditor. 

A  referee's  report  assessing  damages  at  a  sum  to  be  ascertained  by  future  pro- 
ceedings in  another  cause,  is  premature,  and  the  confirmation  of  such  report 
should  be  deferred. 

In  the  computation  of  the  damages  sustained  by  an  injunction  within  the  mean- 
ing of  the  usual  undertaking,  charges  in  the  suit,  and  the  fees  and  allowances 
of  counsel  should  not  be  included,  but  the  judgment  in  the  suit  may  be  declared 
to  be  damages. 

Where  an  attachment  had  been  issued  in  one  suit,  and  the  attached  property  had 
been  taken  by  a  third  person  under  protection  of  an  injunction  which  he  had 
obtained  in  another  suit,  forbidding  the  plaintiff  in  the  attachment  from  in- 
terfering with  it,  and  the  injunction-suit  was  subsequently  dismissed  : — Held, 
that  the  judgments  in  both  suits  were  proper  damages  against  the  plaintiff  in 
the  injunction-suit. 


In  such  cases  where  the  damages  on  the  injunction-bond  were  fixed  by  the 
referee  at  the  amount  which  should  be  recovered.in  such  another  action,  and 
such  report  was  passed  upon  and  modified  by  the  court,  but  its  confirmation 
suspended  until  the  determination  of  such  other  action, — Held,  that  upon  the 
happening  of  that  event  the  report  should  be  confirmed,  and  could  only  be  re- 
viewed on  appeal.  It  could  not  be  corrected  on  a  motion  to  modify  it. 

The  facts  of  this  case  are  briefly  as  follows : 

Theodor  Schmidt  having  commenced  an  action  against 
Schroeder  &  Co.,  issued  to  the  sheriff  of  Richmond  county  an 
attachment  against  the  property  of  the  defendants,  which  was 
levied  by  him  upon  hides  in  bulk  on  board  the  barque  Seneca 
at  the  quarantine.  To  prevent  delay  the  master  of  the  barque 
made  himself  receiptor  for  the  goods,  and  the  vessel  proceeded, 
having  the  deputy  sheriff  on  board,  to  her  wharf  in  Brooklyn, 
where  the  hides  were  unloaded,  separated  from  the  rest  of  the 
cargo  by  the  deputy  sheriff,  and  taken  by  the  custom-house 
officers  to  the  United  States  bonded  warehouse. 

Prior  to  the  levying  of  this  attachment,  two  other  attach- 
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ments  had  been  issued  to  the  sheriff  of  the  city  and  county  of 
New  Yor^  the  first  by  Trovet  &  Sons,  and  the  second  by  Theo- 
dore Schmidt,  under  which  the  sheriff  of  New  York  Imd  at- 
.tached  the  bills  of  lading  for  the  hides. 

Two  or  three  hours  before  the  levy  by  the  sheriff  of  Rich- 
mond county  on  these  goods,  a  contract  had  been  made  for  the 
purchase  of  them  from  the  defendants  by  William  G.  Taacks, 
the  present  plaintiff,  and  bought  and  sold  notes  were  exchanged, 
but  no  money  was  then  paid,  nor  any  note  given  by  Taacks  for 
the  goods.  On  the  4th  of  June,  about  two  months  after  the 
lev}',  Taacks  commenced  the  present  action  against  Schmidt 
and  the  sheriff  of  Richmond  county,  Abraham  liockman,  to 
enjoin  them  from  interfering  with  the  goods,  and,  the  duties 
having  been  paid,  the  plaintiff  took  away  the  goods  under  the 
preliminary  injunction  which  he  had  obtainecUin  this  action. 

Subsequently,  the  complaint  in  this  action  was  dismissed  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  but  asked  for  an  injunction  to  restrain  a  mere 
trespass;  and  a  reference  was  directed  to  Hon.  Lucien  Birds- 
eye  (late  a  justice  of  the  Supreme  Court)  to  ascertain  the  de- 
fendant's damages.  Meanwhile  the  suit  first  above-mentioned 
by  Schmidt  against  Schroeder  &  Co.  was  still  pending. 

The  importance  of  some  of  the  questions  determined,  and  the 
reference  had  by  the  court  to  the  views  of  the  learned  referee, 
induce  us  to  present  his  opinion  here. 

BIRDSKYR,  Referee. — This  action  was  brought  to  trial  at  special 
term  on  the  6th  of  February,  1862,  and  the  complaint  was  dis- 
missed, on  the  ground  and  objection,  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  but  asked 
for  an  injunction  to  restrain  a  mere  trespass. 

It  was  at  the  same  time  referred  to  me  to  ascertain  the 
damages  which  the  defendants  had  sustained  by  reason  of  the 
injunction  granted  or  issued  in  the  action,  and  report,  the  same. 
The  order  contained  a  provision  stating  that  the  court  did  not 
pass  upon  the  title  to,  or  property  in,  the  hides  in  question,  nor 
decide  that  the  defendants  were  entitled  to  any  damages  be- 
yond nominal  damages  on  account  of  the  issuing  of  the  injunc- 
tion-order. 

In  the  admissions  signed  by  the  parties  which  have  been 
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placed  before  me,  it  is  admitted  by  both  parties,  that  on  the 
5th  of  June,  1858,  the  plaintiff  by  means  of  the0njunction- 
ordeftssued  in  this  action,  which  was  then  served  on  the  sheriff 
of  Richmond  county,  who  was  thereby  prevented  from  inter- 
fering with  the  property,  took  possession  of  said  hides,  and  has 
since  retained  them  or  their  proceeds  in  his  possession. 

The  only  question  therefore  for  me  to  decide  is,  whether  the 
defendant,  Theodor  Schmidt,  by  virtue  of  his  attachment  issued 
to  the  sheriff  of  Richmond  county,  or  the  sheriff  under  that  at- 
tachment, had  obtained  a  lien  upon,  or  a  special  interest  or 
property  in  the  hides  in  question,  prior  to  the  service  of 
the  injun<Jtion-order.  This  question  cannot  be  decided, 
without  deciding  what  rights  or  interests  had  been  acquired 
by  the  plaintiff  by  his  alleged  purchase  of  the  hides  in 
question  from  T>rovet,  SchrAeder  &  Co.,  the  consignees,  or  by 
Abraham  Trovet  &  Sons  under  their  attachments  issued  to 
the  sheriff  of  the  city  and  county  of  New  York,  and  served  on 
those  consignees. 

To  the  proper  presentation  and  discussion  of  these  various 
and  conflicting  claims,  a  careful  statement  of  the  facts,  as 
nearly  as  may  be  in  their  chronological  order,  is  essential. 

Messrs  E.  Schroeder  &  Co.,  of  Buenos  Ayres,  in  January, 
1858,  shipped  at  that  place  forty-seven  bales  of  goat-skins,  and 
thirteen  hundred  and  fifty -five  dry  hides,  owned  by  them,  on 
board  the  barque  Seneca,  consigned  for  sale  on  their  account 
to  Messrs.  Trovet,  Schroeder  &  Co.,  of  New  York.  The  bills 
of  lading  and  invoices  therefor  were  forwarded,  and  reached 
the  hands  of  the  consignees  on  the  8th  of  March,  1858.  On 
the  17th  of  February,  1858,  Trovet,  Schroeder  &  Co.,  the  con- 
signees of  the  hides  and  skins,  had  in  their  possession  money 
belonging  to  said  E.  Schoeder  &  Co.  to  the  amount  of  $114.00. 
On  that  day  a  warrant  of  attachment  was  duly  issued  to  the 
sheriff  of  the  city  and  county  of  New  York,  in  a  suit  brought 
by  Abraham  Trovet  &  Sons  against  said  E.  Schroeder  &  Co., 
of  Buenos  Ayres,  as  non-resident  debtors,  and  on  the  same  day 
the  attachment  and  notice  were  duly  served  on  Trovet,  Schroe- 
der &  Co.,  attaching  all  funds  and  property  which  they  might 
have  belonging  to  said  E.  Schoeder  &  Co.  That  suit  was  for 
the  recovery  of  $11,200. 

On  the  22d  of  February,  1858,  the  present  defendant,  Theo- 
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dor  Schmidt,  also  commenced  a  suit  in  this  court  against  said 
E.  Schroedcr  <fc  Co.  as  non-resident  defendants  for  the  sum  of 
£4.4i-t.-il,  and  on  the  same  day  caused  another  warrant  of  at- 
tachment in  that  suit  to  lie  issued  to  the  sheriff  of  New  York, 
which  was  on  the  same  day  duly  served  on  said  Trovet,  Schroe- 
der  &  Co.,  with  the  proper  notice  for  attaching  the  funds  and 
property  in  their  hands  of  said  E.  Schrocder  &  Co. 

On  the  9th  of  March,  1858,  the- consignees,  Trovet,  Schrocder 
&  Co.,  having  then  received  the  invoice  and  bills  of  lading  for 
the  slcins  and  hides,  furnished  to  the  sheriff  of  New  York  under 
said  two  attachments  a  certificate  of  the  property  of  said  E. 
Schrocder  A:  Co.  in  their  hands,  in  which  they  specified  and 
included  the  hills  of  lading  for  the  merchandise  in  question,  by 
which  certificate  they  agreed  with  the  sheriff  to  hold  said  bills 
of  lading  on  said  merchandise  to  arrive,  or  the  proceeds  of  the 
sales  thereof,  subject  to  the  attachments,  and  to  account  to  the 
sheriff  for  the  proceeds  thereof. 

Oil  the  3d  of  March,  1858,  another  attachment  was  duly 
issued  in  the  said  suit  of  Theodor  Schmidt  a.  E.  Schrocder  & 
Co.,  and  delivered  to  the  present  defendant,  Abraham  Lockman, 
then  sheriff*  of  Richmond  county. 

On  the  10th  of  April,  1858,  in  the  forenoon  and  about  eleven 
o'clock,  as  all  the  proof  tends  to  t-ho\v.  Messrs.  Trovet.  Schroeder 
<fc  Co.  negotiated  a  sale  of  the  hides  in  question,  thirteen  hun- 
dred and  fifty-live  in  number,  to  Taacks,  the  present  plaintiff, 
at  25  cents  per  pound,  upon  a  credit  of  six  months,  less  five 
per  cent,  for  cash,  at  buyer's  option.  The  hides  to  be  taken  at 
invoice  weight.  The  sale  was  eilect.ed  through  a  broker  who 
gave  to  eacli  party  the  usual  bought  and  sold  notes,  specifying 
the  terms' of  the  contracts  of  purchase  and  sale.  .15 ut  it  dis- 
tinctly appears  that  no  money  was  advanced  or  paid  by  the 
purchaser  at  the  time;  nor  did  he  then  give  any  note  or 'other 
obligation  on  the  faith  of  the  merchandise.  Trovet,  Schroder 
&  Co.  were  then  the  agents  and  bankers  of  Taarks,  and  they 
had  in  their  hands  a  large  amount  of  money  of  Taacks.  probably 
to  the  amount  of  the  price  of  the  hides. 

There  wa^  some  attempt  on  the  hearing  before  me  to  cast 
suspicion  on  the  good  faith  of  this  purchase  by  Taacks.  I'ut  on 
a  careful  examination  of  the  whole  case  I  sec  no  ground  for  any 
such  doubt.  Nune  of  the  parties  knew  of  the  Richmond  conn- 
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ty  attachment.  From  the  nature  of  the  case,  they  could  not. 
It  would,  if  intended  to  gain  a  priority  over  the  attachments 
issued  to  the  sheriff  of  New  York,  be  issued,  if  not  secretly, 
certainly  without  unnecessary  publicity.  The  consignees  seem 
to  have  sold  the  goods  for  the  account  and  benefit  of  their 
foreign  principals,  in  the  same  manner  as  if  the  attachments 
had  not  been  levied  upon  them,  and  for  the  purpose  of  holding 
the  proceeds  of  the  sale,  subject  to  the  attachments,  in  the 
same  manner  as  the  merchandise  had  been  prior  to  the  sale. 

What  right  or  power  they  had  thus  to  dispose  of  the  goods, 
if  they  were  in  fact,  reached  and  held  by  the  attachments,  act- 
ing as  they  confessedly  did,  without  the  order  of  the  court, 
or  the  directions  of  the  sheriff,  it  is  not  now  necessary  to 
inquire. 

It  is  certainly  no  ground  for  suspicion  that  Taacks  at  the 
time  of  the  sale  neither  paid  nor  gave  any  note  or  other  obliga- 
tion for  the  hides.  For  these  had  not  then  arrived  in  New 
York.  They  were  not  and  could  not  be  delivered.  It  was  not 
positively  known  that  they  ever  would  arrive.  A  payment  in 
advance  fur  goods  so  purchased  would  have  been  grounds  for 
'suspecting  the  fairness  and  good  faith  of  the  transaction. 

On  this  same  day,  the  10th  of  April,  1858,  the  barque  Seneca 
arrived  in  the  waters  of  the  port  of  New  York.  In  coining  to 
the  city  of  New  York  she  came  to  the  quarantine  station, 
within  the  county  of  Richmond.  The  testimony  of  Regan,  the 
deputy  sheriff,  shows  that  while  the  vessel  was  on  the  quaran- 
tine grounds,  and  on  the  west,  or  Staten  Island  side  of  the 
channel,  and  within  the  county  of  Richmond,  and  about  two 
o'clock  in  the  afternoon  of  the  10th  of  April,  1858,  he  went  on 
board  of  the  Seneca,  with  the  attachment  of  Theodor  Schmidt, 
above-mentioned,  and  served  the  same  on  the  captain,  and  by 
virtue  thereof  demanded  the  hides  and  goat-skins,  and  that  the 
captain  should  anchor  his  vessel  till  they  could  be  taken  out. 
The  goods  were  at  this  time  in  the  hold  of  the  vessel  mingled 
with  others  of  the  same  description,  and  the  hatches  were  closed. 
To  have  then  delivered  the  property  in  question,  would  have 
involved  substantially  the  unloading  of  the  whole  cargo. 

The  captain  replied  to  the  demands  of  the  deputy  sheriff  that 
he  had  had  a  very  long  passage  and  was  very  anxious  to  get 
up  to  the  city. 
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Thereupon,  after  some  conversation  the  captain  executed  and 
delivered  to  the  sheriff  an  instrument  entitled  in  the  attach- 
ment suit  of  Schmidt  a.  E.  Schroeder  &  Co.,  in  the  following 
words : 

"  I  hereby  become  the  receiptor  to  the  sheriff  of  the  county 
of  Hichmond  for,  and  agree  to  deliver  to  his  order  the  goods 
marked  and  described  below. 

1355  dry  hides,  marked  E.  S. 

47  bales  goat-skins,  marked  E.  S.  &  Co. 
Shipped  by  Schroeder,  and  consigned  to  order. 

Tiios.  FENHAGEN." 

Upon  the  execution  of  this  paper,  the  sheriff  allowed  the 
vessel  to  proceed,  he  remaining  on  board,  to  Brooklyn,  where 
they  came  to  the  wharf.  The  deputy  remained  aboard  of  the 
vessel  by  day,  and  slept  near  it  at  night,  so  as  to  watch  (he 
goods.  The  officer  of  the  customs  was  also  on  board  and  in 
charge  of  the  vessel  and  cargo,  and  locked  the  hatches  every 
night. 

At  the  end  of  five  days  the  discharge  of  the  cargo  was  com- 
menced. "When  any  of  the  goods  bearing  the  marks  in  ques- 
tion came  out,  the  deputy  sheriff  caused  them  to  be  piled  on 
the  dock  separate  from  the  rest  of  the  cargo.  The  hides  and 
skins  were  all  subject  to  pay  duties  to  the  United  States  Govern- 
ment, and  remained  under  the  control  of  the  custom-house  au- 
thorities for  the  enforcement  of  the  payment  of  such  duties. 
Trovert,  Schroeder  &  Co.,  the  consignees,  entered  the  goods  in 
the  custom-house  in  bond,  and  paid  the  freight,  on  them,  to  the 
owners  or  agents  of  the  Seneca.  After  the  unlading  and  assort- 
ing of  the  cargo,  the  hides  and  skins  in  question  were  removed 
in  lighters  by  the  custom-house  authorities  to  the  United  States 

A 

Bonded  Warehouses,  238  and  239  South  street,  New  York  city. 
This  was  done  against  the  wishes  and  remonstrances  of  the  sher- 
iff of  Kichmond,  whose  deputy  had  up  to  that  time  remained  on 
board  the  Seneca,  with  his  attachment.  On  the  placing  of  the 
goods  in  the  warehouses,  the  deputy  of  the  sheriff  of  Hichmond 
county  continued  to  watch  them  at  and  in  the  warehouses,  for 
the  purpose  of  taking  them  whenever  they  should  be  released 
from  the  claims  of  the  government  of  the  United  States  for 
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duties,  and  be  brought  outside  the  warehouses.     The  goods  re- 

7  O  O 

maiued  in  the  warehouses  till  the  5th  day  of  June,  1858.  Prior 
to  that  date  Trovet,  Schroeder  &  Co.  had  paid  the  duties  and 
obtained  the  custom-house  order  for  the  hides. 

About  the  25r.li  of  May,  1858,Taacks  negotiated  sales,  through 
brokers,  of  the  hides  ;  a  part  to  Smull  &  Sons  and  a  part  to 
Korni  &  Baare.  The  forty-seven  bales  of  goat-skins  had  been 
released  from  the  attachment  of  Theodor  Schmidt  by  his  at- 
torneys, for  the  reason  that  the  hides  were  of  sufficient  value  to 
pay  or  secure  the  amount  of  his  claim. 

On  the  lili  of  June  the  present  action  was  instituted.  An 
injunction  was  obtained  to  restrain  the  defendants  from  taking, 
carrying  away,  or  interfering  in  any  manner  with  the  hides. 
On  the  5th  of  June  the  plaintiff  went  to  the  bonded  warehouse, 
and  by  means  of  the  injunction-order  which  was  then  served  on 
the  sheriff  of  Eichmond  county,  who  was  thereby  pi-evented 
from  interfering  with  the  property,  as  it  was  delivered  from 
the  warehouses,  took  possession  of  the  hides,  and  has  since  re- 
tained them  or  their  proceeds  in  his  possession.  He  thereupon 
consummated  his  sales  previously  made  of  the  hides  to  Smull 
&  Sons  and  Korni  &  Baare  ;  he  received  for  the  hides  the  notes 
of  the  purchasers,'  and  transferred  those  notes  to  Trovet,  Schroe- 
der &  Co.,  in  payment  of  his  own  purchase  of  the  hides  from 
them;  receiving  back  a  balance  of  about  $190  from  the  pro- 
ceeds of.  the  notes.  Taacks  became  aware  of  the  claim  of 
the  sheriff  of  Eichmond  to  the  hides,  under  the  attachment 
issued  to  him,  shortly  after  the  arrival  of  the  Seneca  at  her 
wharf. 

On  the  10th  of  April,  185S,  the  hides  were  worth  25  cents 
per  pound  on  a  cash  sale  ;  and  they  remained  of  that  value  till 
after  the  5th  of  June,  1858.  They  weighed  20,372  pounds,  and 
were  of  the  value  of  §0,593. 

*The  first  question  which  I  shall  consider  is,  whether  the 
sheriff  of  Richmond  comity  made  a  sufficient  levy  under  his 
attachment.  If  not,  neither  he  nor  the  plaintiff  in  that  attach- 
ment can  have  sustained  any  damage,  and  all  further  inquiry 
is  useless.  If  the  levy  was  sufficient,  it  will  then  be  necessary 
to  inquire  whether  any  prior  or  better  rights  existed,  which  cut 
xoff  his  claim. 

The  stipulation  of  the  parties  admits  that  the  sheriff  went  on 
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board  the  Seneca  and  served  the  attachment  on  the  captain, 
and  that  as  the  sheriff  was  about  ordering  the  vessel  anchored, 
the  captain  became  the  receiptor  for  the  property  sought  to  be 
sei/ed,  by  the  written  instrument  above  set  forth,  in  and  by 
which  lie  agreed  to  deliver  the  property  to  the  order  of  the 
sheriff.  The  testimony  of  the  deputy  sheriff  shows  that  lie 
went  on  board,  served  the  attachment  on  the  captain,  obtained 
the  manifest  of  the  cargo,  pointed  out  the  entry  thereon  of  the 
goods  which  he  claimed  under  his  attachment,  by  their  marks 
and  numbers,  and  required  the  vessel  to  be  anchored.  Ihis 
was  of  course  for  the  purpose  of  taking  manual  possession  of 
the  merchandise.  To  avoid  the  delay  and  the  expense  of 
overhauling  the  cargo,  and  taking  out  the  goods  specified,  the 
captain  gave  the  receipt  and  agreement  above  set  forth.  True, 
the  hatches  were  not  opened,  nor  were  the  goods  then  actually 
exposed  to  the  view  of  the  sheriff.  ]>ut  the  oilicer  had  assumed 
dominion  over  the  property,  having  it  at  the  time  within  his 
power,  and  subject  to  immediate  seizure.  Within  the  cases,  it 
would  seem  that  this  was  sufficient,  (i'rice  a.  Shipps,  10  JJarb., 
588,  and  eases  cited.) 

Hut  this  was  not  all.  The  officer  remained  on  board  the 
vessel,  lie  watched  the  goods  on  board  of  her  day  and  night, 
till  they  were  taken  on  the  5th  of  June  by  virtue  of  the  injunc- 
tion in  this  case.  It  is  true  that  during  all  that  time  he  was 
prevented  from  asserting  and  exercising  supreme  and  exclusive 
control  over  the  goods,  by  the  acts  of  the  revenue  officers,  who 
took  possession  of  them  to  enforce  the  payment  of  the  duties 
due  to  the  United  States. 

It  is  insisted  on  the  part  of  the  plaintiff,  that  for  this  reason, 
the  acts  of  the  sheriff  are  wholly  void.  That  as  the  goods  were 
in  the  legal  custody  of  the  United  Slates  authorities,  they  could 
not  be  attached  or  levied  upon  by  process  from  a  state  court. 
That  it  was  clearly  impossible  for  the  sheriff  to  exercise  such 
control  over  them  as  to  amount  to  a  levv. 

This  proposition  is  so  wide  and  sweeping  that  it  scarcely  re- 
quires examination. 

It  is  true  that  the  custody  of  the  government,  over  goods  held 
for  duties  is,  and  from  its  nature  must  be,  exclusive.  Still  it  is 
but  a  lien' upon  them.  It  is  not  a  property  in  them.  It  is  only 
means  of  enforcing  the  payment  of  the  charges  which  are  but 
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a  portion  of  their  value.  The  property  of,  and  in  the  goods, 
still  remains  in  the  owner.  They  are  still  his  in  every  sense  of 
the  word.  He  may  sell  them,  pledge  them,  mortgage  them. 
They  pass  to  his  executor,  or  administrator,  or  legatee,  on  his 
death.  To  say  that  his  interest  is  capable  of  any  voluntary 
transfer  or  disposition,  and  even  of  a  legal  one,  but  is  beyond 
the  reach  of  creditors,  because  the  sheriff,  who  would  seize  the 
goods  must  hold  them  subject  to  a  prior  lien,  would  be  mon- 
strous. The  revenue  laws  themselves  say  nothing  of  the  kind. 
There  is  no  adjudication  of  the  sort.  And  it  is,  I  have  always 
understood,  the  common  custom  to  make  such  levies ;  the  officer 
of  the  State  authorities  only  taking  subject  to  the  paramount 
power  and  custody  of  the  Federal  Government,  till  the  lien  of 
the  latter  is  satisfied,  and  until  the  interest  of  the  owner,  which 
was,  before,  a  sort  of  equity  of  redemption,  has  become  an  ab- 
solute and  complete  property  in  the  goods. 

It  is  undoubtedly  true  that  if  the  officer,  acting  under  State 
authority,  attempts  to  assert  a  title  which  shall  be  hostile  and 
superior  to  the  custody  arid  lien  of  the  Federal  power ;  if  he 
shall  claim  to  take  and  hold  the  merchandise  against  the  claim 
of  the  government  for  duties,  or  even  against  its  claim  for  other 
debts,  the  process  for  which  is  levied  upon  the  goods  while 
they  are  held  by  the  officers  of  the  government  for  duties,  as 
was  done  in  Harris  a.  Dennie  (3  Peters,  292), — the  acts  and  the 
claims  of  the  State  officer  will  be  void  as  against  the  national 
authority.  But  it  is  equally  true  that  when  the  sheriff  or  other 
State  officer  has  first  obtained  possession  of  property  under  his 
process,  the  Federal  tribunals  are  equally  incapable  of  seizing 
and  holding  it,  in  hostility  to  the  prior  levy.  (Taylor  a.  Carryl, 
20  How.  U.  S.  7?.,  583.) 

It  is,  indeed,  a  general  rule  that  property  in  the  custody  of 
the  law  cannot  be  taken  out  of  such  custody  by  the  process  of 
law,  provided  when  seized  by  the  officer  they  were  found  in 
the  possession  of  the  defendant  in  the  execution.  (Hall  a. 
Tutrle,  2  Wend.,  478.)  This  case  itself  recognizes  the  existence 
of  exceptions  to  the  general  rule. 

But  I  know  of  no  authority  and  no  principle  which  will  hold 
the  chattels  of  any  man  discharged  from  all  his  other  debts,  be- 
cause they  are  in  the  custody  of  an  officer  of  the  law,  for  the 
enforcement  of  one  particular  debt ;  whatever  be  the  nature  of 
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the  debt,  or  the  character  or  function  of  the  officer,  or' it  may 
be  added  Whether  the  seizure  be  made  by  the  procurement,  or 
consent,  or  sufferance  of  the  debtor,  or  even  against  his  most, 
active  and  determined  opposition. 

The  same  considerations  dispose  of  the  objections  that  the 
captain  of  the  Seneca  had  a  lien  on  the  hides  for  freight,  and 
the  consignees  a  lien  for  their  commissions.  It  is  needless  to 
inquire  whether  consignees  who  are  merely  the  agents  of  a 
foreign  owner  for  the  purpose  of  selling  the  goods  on  his  ac- 
count, have  a  lien  on  them  before  receiving  them.  For  the 
captain  certainly  had  a  lien.  But  how  many  soever  were  tlio 
liens,  there  was  still  an  interest  in  the  owner,  which  was 
subject  to  levy  and  sale,  in  payment  of  the  claims  of  other 
creditors.  And,  in  this  case,  the  sheriff  of  Richmond  was  justi- 
fied in  seizing  or  attempting  to  seize  this  merchandise,  subject 
to  all  the  prior  liens  thereon. 

But  the  plaintiff  insists  that  by  his  own  purchase  of  these 
hides  on  the  morning  of  the  10th  of  April,  1858,  the  title  of  the 
foreign  owners,  the  debtors  in  the  attachment  held  by  the 
sheriff  of  Richmond,  had  been  divested,  and  E.  Schroeder  & 
Co.  had  no  leviable  interests  in  the  goods.  The  effect  of  this 
purchase,  therefore,  next  demands  attention. 

That  the  sale  and  purchase  took  place  some  hours  before  the 
Seneca  reached  the  quarantine  grounds,  and  was  there  boarded 
by  Hoglam,  the  sheriff's  deputy,  is  proved  beyond  question. 
There  was  no  transfer,  sale,  or  purchase  of  the  bill  of  lading, 
though  the  complaint  on  which  the  injunction  herein  was 
granted,  avers  that  the  plaintiff  "  purchased  the  bill  of  lading." 
There  was  a  simple  contract  of  sale  and  purchase  evidenced  by 
t\\Q  usual  bought  and  sold  notes  signed  by  the  broker.  It  be- 
came, thereby,  a  valid  and  legal  contract  under  the  Statute  of 
Fraud?,  capable  of  enforcement  by  either  party.  But  there 
was  no  delivery  of  the  goods,  for  they  were  still  at  sea.  As 
the  thing  purchased  was  then  incapable  of  delivery,  the  pur- 
chaser did  not  deliver  in  payment  thereof  his  money  or  his  notes. 
Had  he  done  so  there  would  have  been  room  for  suspecting  the 
good  faith  of  the  whole  transaction.  But  he  bound  himself  to 
receive  the  goods  and  to  pay  for  them  when  delivered,  as  the 
consignees  bound  themselves  to  deliver  the  goods  to  him  with- 
in a  reasonable  time  after  their  arrival  upon  his  paying  for  them. 
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But  tJiongh  the  minds  of  the  parties  Lad  met  as  to  the  fact 
and  the  terms  of  the  sale;  and  though  the  written  evidence  re- 
quired by  the  statute  had  been  drawn  up  and  signed,  there  was 
still  no  advance  of  money  by  Taacks,  and  no  giving  of  any 
note  or  other  obligation  by  him,  on  the  faith  of  his  purchase. 

The  proof  is  clear  that  very  Boon  after  his  purchase,  he  be- 
came aware  of  the  claim  of  the  sheriff  of  Richmond  under  the 
attachment  of  Schmidt.  At  the  end  of  nearly  two  months  from 
his  purchase,  he  brought  this  suit,  obtained  the  injunction 
granted  therein,  by  means  of  it  ousted  the  sheriff  from  his  par- 
tial custody  of  the  snoods,  and  having  thus  obtained  them,  he 

€/  O  O 

sold  them  over  again;  received  the  notes  of  his  own  vendees, 
and  transferred  them  over  to  his  vendors,  in  payment  of  his 
original  purchase,  receiving  some  $200  for  his  profit.  Up  to 
this  time  he  had  never  seen  or  handled  the  goods,  or  advanced" 
or  become  liable  for  a  dollar  in  respect  of  them,  except  in  this 
sui;t.  And  by  means  of  the  suit,  utterly  and  confessedly 
groundless  as  it  was.  he  deprived  one  creditor  of  those  who 
owned  the  property,  of  its  value,  and  threw  that  amount  into 
the  hands  of  other  creditors. 

And  it  is  worthy  of  remark  that  the  creditors  thus  kindly 
treated  by  this  purchaser,  Taacks,  are  equally  kind  in  return. 
For  the  firm  of  A.  Trovet  &  Sons,  through  Mr.  Herman  Schroe- 

/  O 

cler,  their  partner  in  the  house  of  Trovet,  Schoeder  &  Co.,  the 
consignees  of  the  hides,  have  conducted  this  suit ;  have  fur- 
nished the  affidavits  for  procuring  the  injunction,  and  have 
paid  all  the  expenses  of  the  plaintiff,  including  the  charges  of 
his  attorneys  and  counsel.  Doubtless  they  furnished  the  securi- 
ty upon  which  the  injunction  was  issued.  For  the  plaintiff  is 
not  a  party  to  the  undertaking  for  the  injunction. 

I  feel  little'hesitation  in  holding  that  a  purchase  thus  consum- 
mated, is  not  a  purchase  in  good  faith  and  for  value,  as  against 
the  creditors  thus  supplanted  and  wronged,  however  just  and 
fair  the  bargain  was  in  its  inception. 

It  does  not  come  within  the  language  or  the  spirit  of  sec- 
tion 3  of  the  act  relative  to  Principals  and  Factors.  (Laws  of 
1830,  203,  ch.  170  ;  see  J.b.,  in  Rev.  Stat,  Part  2,  ch.  4,  tit.  5, 
vol.  2,  p.  185,  -i  ed.)  That  statute  provides  (omitting  the  pro- 
visions not  relevant  to  this  case)  that  every  factor,  &c.,  in- 
trusted with  the  possession  of  any  bill  of  lading  of  any  mer- 
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•chnndise,  &c.,  "shall  be  deemed  to  be  the  true  owner  thereof, 
so  far  as  t<*  give  validity  to  any  contract  made  by  suclr  agent 
with  any  other  person,  for  the  sale  or  disposition  of  the  whole 
or  any  part  of  such  merchandise,  for  any  money  advanced  or 
negotiable  instrument  <>r  oilier  obligation  given,  l>y  sack  other 
person  vjwn  the  faith  thereof? 

It  needs  no  labor  to  show  that  here  "was  no  sale  of  these 
hides  ''for  money  advanced,  or  obligation  given  upon  the  faith 
thereof."  And  it  is  too  well  settled  to  admit  of  doubt,  that 
Taacks  could  not  claim  to  be  a  purchaser  in  good  faith,  with- 
out notice  of  the  claim  of  the  sheriff  of  Richmond,  unless  he 
not  only  obtained  the  legal  title  to  the  hides,  but  also  paid  the 
purchase-money  or  some  part  of  it,  or  parted  with  something 
of  value  on  the  faith  of  the  purchase,  before  he  had  notice  of 
the  claim  of  the  sheriif.  (De  Mott  a.  Starkev,  3  Barb.  Gh., 
403.) 

I3ut  the  plaintiff  insists  that  the  sheriff  of  Richmond  could 
not  make  a  valid  levy  on  the  hides  on  the  10th  of  April,  for 
the  reason  that  the  properly  in  the  hides  had  been,  previously, 
duly  attached,  under  and  by  virtue  of  the  two  attachments 
issued  to  the  sheriff  of  Xew  York.  And  the  effect  of  the  levy 
of  those  next  demands  attention. 

The  question  is  quite  new  as  far  as  my  knowledge  extends, 
or  as  counsel  have  enlightened  me.  It  is  to  be  determined 
upon  the  terms  of  the  statute  relative  to  attachments  and  upon 
principle. 

The  facts  are  simple.  The  goods  are  owned  by  a  non-resi- 
dent, lie  t-hips  them  to  his  agent  here,  to  In'  sold  on  account. 
On  putting  them  on  ship-board  he  received  from  the  master  a 
bill  of  hiding  for  the  good*,  lie  sends  this  bill  of  lading  with 
the  invoices,  by  mail,  and  the  same  reach  the  hands  of  the  agent 
before  the  vessel  arrives  with  the  goods. 

In  the  interval  between  the  arrival  of  the  bill  of  lading  and 
of  the  merchandise,  the  sheriff  attempts  to  acquire  a  lien  upon, 
or  a  special  property  in  the  chattels,  by  le,vyi'.,g  his  attachment 
on  the  bill  of  lading  which  repre>cnts  them.  'Jhe  g'fods  them- 
selves are  not  within  his  jurisdiction.  There  i*  n<>t,  and  cannot 
be  any  purcha>e  or  alignment  of  the  biil  of  lading.  Nor  can 
the  sheriff  be  protected  under  the  factor's  act.  For  he  makes 
no  advance  uf  anv  money  or  thing  of  value  upon  the  faith  • 
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the  goods.     He  only  claims  to  take  them,  to  apply  in  payment 
of  a  precedent  debt. 

What  then  is  the  bill  of  lading  in  such  a  case?  Doubtless, 
in  some  sense  it  is  a  representative  of  the  goods  themselves. 
For  a  bona-Jidc  purchaser  of  the  bill,  or  of  the  goods  from  the 
consignee  is  protected.  But  is  the  bill  of  lading  when  the 
goods  are  owned,  and  while  they  still  remain  out  of  the  State, 
and  when  there  is  no  claim  of  •bona-fide  purchasers  involved, 
any  thing  more  than  a  mere  contract  between  the  foreign  owner 
and  the  master  of  the  vessel  for  the  transportation  of  the  prop- 
erty hither?  If  by  the  terms  of  it,  or  by  an  indorsement  of  it 
when  taken  to  the  shipper's  order,  the  goods  are  mside  delivera- 
ble to  the  agent  of  the  owner  here;  what  is  it  then,  in  respect 
of  the  agent  but  an  order  to  deliver  the  merchandise,  and  a 
power  of  attorney  to  the  agent  to  take  possession  of  the  same 
on  the  happening  of  a  future  event,  viz.,  the  arrival  of  the  ship 
with  the  goods  on  board  ? 

And,  can  it  be,  that  the  mere  presence  within  the  State  of  a 
contract  in  reference  to  the  property  of  a  foreigner,  or  of  a 
power  of  attorney  over  it,  while  the  property  itself  is  beyond 
our  jurisdiction,  will  enable  our  courts  to  acquire  a  lien  on  the 
very  property  itself? 

Would  a  lien  thus  obtained  prevent  the  owner  from  selling 
the  property  himself  if  lie  chose  so  to  do  ?  Had  the  vessel  been 
driven  by  stress  of  weather  into  an  intermediate  port,  with  the 
shipper  on  board,  might  he  not,  subject  to  the  rights  of  bona-fide 
purchasers  from  his  consignees  here,  have  taken  off  the  hides, 
and  sold  them  at  that  place  ? 

If  the  mere  sending  of  the  bill  of  lading  in  a  case  like  the 
present,  to  a  consignee  here,  would  make  the  merchandise  'it- 
self liable  to  seizure  upon  attachment,  would  not  a  similar  re- 
sult follow  from  sending  any 'other  contract,  or  power,  or  au- 
thority over  the  goods  ? 

Suppose  the  foreign  owner  instead  of  sending  the  bill  of 
lading,  had  made  and  sent  hither  a  contract  with  a  tanner 
here,  for  tanning  the  hides  on  their  arrival,  or  had  made  them, 
by  the  bill  of  lading,  deliverable  only  into  the  bonded  ware- 
house, and  had  'then  given  an  order  on  the  warehouseman  for 
l.fcir  delivery,  or  a  general  letter  of  attorney  to  an  agent  for 

\f.ir  ».  ,'o,  or  disposition,  or  management, — would  a  levy  of  an 
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attachment  on  such  a  contract,  or  order,  or  warrant  of  attorney 
operate  as  a  seizure  of  the  goods?  Would  it  divest  the  title  of 
the  foreign  owner,  or  cut  off  the  rights  of  the  other  creditors 
and  of  bona-fide  purchasers,  whether  from  the  foreign  owner  or 
from  the  consignee  ? 

So  far  as  I  can  perceive,  therefore,  there vis  no  ground  of 
principle  on  which  the  existence  of  a  lien  on  these  goods  can 
be  supported,  from  the  mere  levy  of  an  attachment* on  the  bill 
of  lading.  On  the  contrary,  every  principle  of  reason  rather 
tends  to  the  opposite  result.  So  that  if  the  statute  as  to  attach- 
ments in  terms  gave  them  such  an  effect,  the  validity  of  such 
an  enactment  would  be  well  worthy  of  consideration.  Certain- 
ly nothing  but  clear  and  express  provisions  in  the  law  should 
be  permitted  to  lead  to  such  a  result. 

To  my  judgment  the  statutory  provisions  instead  of  being  at 
variance  with  the  views  above  suggested,  are  in  all  respects 
consistent  with  them. 

By  section  232  of  the  Code,  the  sheriff  to  whom  a  warrant  of 
attachment  is  directed  and  delivered,  shall  proceed  thereon  in 
all  respects  in  the  manner  required  of  him  by  law  in  case  of  at- 
tachments against  absent  debtors;  shall  make  and  return  an 
inventory,  and  shall  keep  the  property  seized  by  him,  or  the 
proceeds  of  such  as  shall  have  been  sold  to  answer  any  judg- 
ment which  may  be  obtained  in  such  action. 

The  manner  in  which  a  sheriff  is  required  by  law  to  proceed 
in  case  of  attachments  against  absent  debtors,  is  prescribed  in 
Art.  1,  of  tit.  1,  of  ch.  5,  of  Part  2,  of  the  Eev.  Stat.  (2  Reo. 
Stat.,  4,  §  7,  et  seq.)  It  is  provided  in  section  7  that  he  "shall 
immediately  attach  all  the  real  estate  of  such  debtor,  and  all 
his  personal  estate,  including  money  and  bank  notes,  except 
articles  exempt  from  execution  ;  and  shall  take  into  his  custody- 
all  books  of  account,  vouchers,  and  papers  relating  to  the  prop- 
erty, debts,  credits,  and  effects  of  such  debtor,  together  with 
all  evidences  of  his  title  to  real  estate."  13y  section  8  as  now 
amended,  he  "  shall  immediately  on  making  such  seizure,  with 
the  assistance  of  two  disinterested  freeholders,  make  a  just  and 
true  inventory  of  all  the  property  so  seized,  and  of  the  books, 
vouchers,  and  papers  taken  into  his  custody ;  stating  therein 
the  estimated  value  of  the  several  articles  of  personal  property, 
and  enumerating  such  of  them  as  are  perishable."  The  invcrv- 
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tory  is  to  be  signed  and  returned  as  directed.  The  further  pro- 
visions of  this  section  are  nearly  the  same  as  the  remaining 
provisions  of  section  232  of  the  Code.  For  by  both  statutes 
the  sheriff  is  to  collect  and  receive  into  his  possession  all  debts, 
contracts,  and  effects  of  the  debtor  or  defendant,  and  to  bring 
suit,  &c.,  therefor,  as  may  be  necessary. 

By  section  61  (2  Rev.  Stat.,  12),  the  trustees  who  may  be 
appointed  in  the  proceedings  against  absent  debtors  are,  within 
one  month  after  their  appointment,  to  cause  their  appointment 
to  be  recorded  in  the  office  of  the  clerk  of  every  county  in  which 
any  property  shall  have  been,  seized  under  the  warrant  of  at- 
tachment against  such  debtor. 

If  there  be  any  other  provisions  of  the  Revised  Statutes  which 
affects  this  question,  it  has  escaped  my  notice. 

The  distinction  between  the  "attaching"  or  "seising"  of 
"property"  and  the  "  taking,"  into  the  custody  of  the  officer,  of 
the  books  of  account,  vouchers,  and  papers  relating  to  the  prop- 
erty, debts,  credits,  and  effects  of  the  debtor,  is  very  plain.  In 
both  of  the  sections  quoted  above,  which  prescribe  the  sheriff's 
duty,  it  is  made  his  guide  in  all  his  actions  under  the  attach- 
ment. So,  that,  though  it  may  be  the  duty  of  a  sheriff  under 
an  attachment  to  take  into  his  custody  such  a  paper  as  the  bill 
of  lading  in  this  case  was,  because  it  relates  to  property  and 
effects  of  the  debtor,  and  because  that  property  may  come  with- 
in his  jurisdiction,  and  be  subsequently  liable  to  seizure  as  arti- 
cles of  property,  still  there  is  nothing  in  the  statute  which 
assumes  that  his  act  in  so  doing  is  intended  by  law  to  operate 
as  a  seizure  of  the  property  to  which  the  voucher  or  paper  may 
relate.  This  view  is  supported,  if  it  needed  support,  by  the 
language  of  section  234:  of  the  Code,  which  provides  that  "  the 
rights  or  shares  which  such  defendant  may  have  in  the  stock 
of  any  association  or  corporation,  together  with  the  interests 
and  profits  thereon,  and  all  other  property  in  this  State  of  such 
defendant,  shall  be  liable  to  be  attached  and  levied  upon,  and 
sold  to  satisfy  the  judgment  and  execution. 

But  it  is  insisted  on  the  part  of  the  plaintiff  that  the  certifi- 
cate given  by  Trovet,  Schroeder  &  Co.,  on  the  9th  of  March, 
to  the  sheriff  of  New  York,  in  which  they  included  tlys  bill  of 
lading,  and  by  which  they  agreed  with  the  sheriff  to  hold  the 
bill  of  lading,  and  the  merchandise  therein  mentioned,  or  the 
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proceeds  of  the  sale  thereof,  subject  to  the  attachment  held  by 
the  sheriff,  and  to  account  to  the  sheriff  for  the  proceeds  there- 
of, was  in  effect  a  transfer  of  the  bill  of  lading  to  the  sheriff 
under  those  attachments,  and  was  equivalent  to  a  delivery  to 
him  of  the  goods. 

I  am%nable  to  perceive  the  correctness  of  this  position.  The 
consignee  cannot  divest  his  consignor  of  his  interest  in  the 
goods  by  any  such  transaction  as  this.  His  power  is  that  of  a 
mere  agent.  As  such  agent  he  may  sell  for  value  advanced  by 
the  purchaser.  Every  other  sale  is  inoperative  and  void.  And 
the  attempt  to  charge  the  property  by  a  lien,  as  was  done  in 
this  case,  must  be  equally  ineffectual.  The  giving  of  such  a 
certificate  is  in  no  respect  essential  to  -the  complete  levying  of 
an  attachment  upon  the  property  in  the  hands  or  under  the 
control  of  an  agent  of  the  non-resident  debtor.  That  attach- 
ment is  complete  according  to  section  235  of  the  Code,  by  leav- 
ing with  the  party  in  charge  of  the  property  a  certified  copy  of 
the  warrant  of  attachment,  with  a  notice  showing  the  property 
levied  on.  All  that  can  be  reached,  is  held  by  this  act  of  the 
sheriff.  The  agent  cannot  diminish  or  invalidate  the  effect  of 
the  levy  by  withholding  the  certificate,  or  enlarge  the  same  by 
giving  it.  The  certificate  is  merely  an  aid  for  the  guidance  of 
the  sheriff  in  following  and  obtaining  the  property  which  he  is 
required  to  seize. 

The  same  remark  applies  to  the  criticism  of  the  plaintiff's 
counsel  upon  the  form  of  the  receipt  given  by  Captain  Fenha- 
gen  to  the  sheriff  of  Richmond,  when  the  vessel  was  boarded, 
and  the  attachment  served,  as  before  stated.  No  particular 
form  of  certificate  was  necessary.  That  paper  was  doubtless 
designed,  not  as  a  certificate  under  section  236  of  the  Code, 
but  as  the  usual  recipt  taken  by  the  sheriff  from  the  receiptor, 
to  whom  he  delivered  property  seized  by  him  under  legal 
process. 

I  am,  therefore,  constrained  to  conclude  that  the  seizure 
made  by  the  sheriff  of  Richmond  county  under  the  attachment 
issued  to  him  was  sufficient,  under  the  circumstances,  to  create 
a  lien  upon,  or  a  special  property  in  the  hides  under  the  attach- 
ment, by  virtue  of  which  he  proceeded ;  and  that  neither  the 
alleged  sale  to  Taacks,  nor  the  prior  service  of  the  attachment 
issued  to  the  sheriff  of  Xew  York  upon  the  bill  of  lading  was 
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sufficient  to  prevent  the  acquiring  of  such  a  lien  upon  the  prop- 
erty by  the  sheriff  of  Richmond  county. 

The  only  question  which  remains,  then,  is  as  to  the  amount 
of  the  damages  which  have  resulted  to  the  sheriff  of  Richmond 

o 

and  the  plaintiff  in  the  attachment  held  by  him,  by  reason 
of  the  injunction  issued  in  this  case,  by  virtue  or  which 
it  is  admitted  that  they  were  deprived  of  the  property  in 
question. 

It  is  insisted  that  as  Schmidt,  the  plaintiff  in  that  attachment, 
was  not  then,  and  is  not  now,  shown  to  be  a  creditor  by  judg- 
ment, of  E.  Schroeder  &  Co.,  the  foreign  owners,  he  cannot 
contest  the  sale  to  the  plaintiff,  or  the  levy  of  the  attachment 
by  the  sheriff  of  New  York ;  that  he,  Schmidt  makes  a  claim, 
as  a  creditor,  which  may  be  all  false,  and  that  such  claim,  not 
followed  up  by  a  judgment,  gives  no  right  or  lien  against  the 
possession  of  the  consignees  under  the  consignment  and  bill  of 
lading,  or  against  the  sale  to  the  plaintiff,  who  had  the  construc- 
tive possession  as  purchaser. 

The  objection  is  not  without  great  force,  although  the  cases 
cited  to  sustain  it,  do  not  warrant  the  position.  (Hall  a.  Stryker, 
29  Barb.,  105  ;  Mills  a.  Block,  30  76.,  549  ;  Reubens  a.  Joel,  3 
Kern.,  488.)  For  in  the  present  case  the  transfers  of  the  prop- 
erty in  the  hides  to  Taacks,  or  to  the  sheriff  of  New  York,  if 
commenced  when  the  levy  was  made  by  the  sheriff  of  Rich- 
mond, were  certainly  not  consummated  at  that  time.  Still  the 
objection  can  scarcely  justify  me  in  deciding  that  the  defend- 
ants are  entitled  only  to  nominal  damages,  as  is  contended. 
What  has  been  the  result  of  the  suit  of  Theodor  Schmidt  against 
E.  Schroeder  &  Co..  in  which  this  attachment  was  issued, 
does  not  appear  before  me, — whether  judgment  has  been 
entered  therein,  or  whether  it  is  still  in  litigation  between  the 
parties.  If  the  latter,  the  present  case  stands  now  as  it  must 
have  done  had  this  injunction  been  dissolved  directly  after  it 
was  granted,  and  before  the  time  for  the  publication  of  the 
summons  against  the  foreign  defendant  had  expired. 

The  failure  up  to  that  time  to  obtain  judgment  in  the 
attachment-suit,  could  not  operate  to  deprive  the  plaintiff  in 
such  snit  of  all  his  security.  In  a  case  like  the  present,  had 
there  been  a  result  unfavorable  to  the  plaintiff  in  that  suit,  it 
is  reasonable  to  suppose  the  plaintiff  in  this  action  would  have 
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known  the  facts,  and  would  have  furnished  proof  of  it  on  this 
hearing. 

I  must,  therefore,  assume  that  the  case  is  still  pending,  and 
may  result  in  a  judgment  in  favor  of  Schmidt,  at  the  proper 
time.  If  it  shall,  the  amount  of  damages  which  he  will  have 
sustained  by  the  injunction,  will  be  the  same  which  was  due  to 
him  at  the  commencement  of  his  suit,  together  with  the  interest 
thereon,  and  the  fees,  charges,  and  expenses  of  the  sheriff  which 
have  been  paid  by  him  in  the  action,  and  the  expenses  for  the 
legal  proceedings  which  have  grown  out  of  the  issuing  of  the 
injunction. 

And  in  that  event  the  sheriff  of  Richmond  will  be  entitled  to 
his  fees,  poundage,  and  expenses. 

If,  however,  judgment  shall  finally  be  rendered  in  favor  of 
E.  Schroeder  &  Co..  and  against  Schrnidt,'it  will  then  appear 
that  the  lien  of  his  attachment  was  invalid,  because  he  had  no 
cause  of  action  against  his  alleged  debtors.  And  in  that  event 
his  damages  would  be  merely  nominal,  and  the  sheriff  of  Rich- 
mond county  must  look  to  him  for  his  fees,  poundage,  &c.,  «£c. 

In  reality,  therefore,  this  case  is  not  ripe  for  decision.  The 
amount  of  the  damages  to  be  awarded  to  the  defendants  must 
depend  on  a  future  and  contingent  event,  viz.,  the  decision 
and  judgment  in  the  suit  of  Schmidt  a.  E.  Schroeder  &  Co. 

Under  such  circumstances  it  is  difficult  to  see  how  an  abso- 
lute report  can  be  made  either  way.  No  other  course  seems 
open,  except  to  compute  the  amount  of  the  damages  which 
will  have  been  sustained  by  the  defendants  in  case  Theodore 
Schmidt  shall  ultimately  recover  final  judgment  against  E. 
Schroeder  &  Co.  in  his  suit  against  them,  and  to  direct  that  on 
the  happening  of  that  event,  the  damages  be  assessed  at  the 
sum  named.  But  if,  in  that  suit,  Schroeder  &  Co.  shall  recover 
final  judgment  against  Theodor  Schmidt,  then  that  such  dama- 
ges be,  and  they  are  hereby  assessed  at  the  sum  of  six  cents. 

t 

The  plaintiff  excepted  to  this  report,  insisting  that  the  levy 
of  the  attachment  was  invalid,  and  that  the  allowance  of  dama- 
ges was  improperly  made. 

Plait,  Gerard  <£  Buckley,  for  the  plaintiff. 
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Fincke  &  Lapaugh,  for  the  defendants. — I.  The  plaintiff 
failed  in  this  action,  and  the  complaint  having  been  dismissed 
on  the  trial,  and  the  court  having  finally  decided  that  the  plain- 
tiff was  not  entitled  to  the  injunction,  this  reference  was  or- 
dered, under  section  222  of  the  Code,  to  ascertain  the  damages 
sustained  by  the  defendants  by  reason  of  the  injunction,  ob- 
tained without  any  grounds  authorizing  the  same. 

The  proof  shows  as  well  by  the  written  admissions  as  the. 
other  evidence,  and  the  referee's  report  finds,  that  the  property, 
1,355  dry  hides,  was  on  the  5th  day  of  June,  1858,  taken  from 
the  defendants  by  virtue  of  the  injunction  obtained  and  served 
by  the  plaintiff  herein,  and  as  the  value  of  those  hides  is  stipu- 
lated to  have  been  $6,200  on  the  10th  of  April,  1858,  on  cash 
sale,  that  amount,  with  the  interest  thereon, — unless  the  referee 
finds  on  all  the  evidence  a  greater  value — constitutes  in  respect 
to  that  property,  the  damages  sustained  by  reason  of  the  in- 
junction in  this  action. 

II.  The  defendant,  Lockman,  sheriff  of  Richmond  county, 
was  entitled  to  hold  the  property,  as  against  the  plaintiff,  under 
the  attachment  levied  by  him  upon  it  in  the  action  of  Theodor 
Schmidt  against  E.  Schroder  &  Co. 

The  receipt  of  Captain  Fenhagen  who  wras  in  possession  of 
the  property  at  the  time,  and  thereupon  became  receiptor  tQ 
the  sheriff  for  the  goods  attached,  is  sufficient  evidence  of  the 
goods  having  been  attached  by  Lockman  the  sheriff.  The 
captain  then  represented  and  answered  for  the  owners  of  the 
goods,  and  his  act  in  law  was  the  act  of  the  owners. 

From  that  time  the  sheriff  of  Richmond  county,  by  himself  and 
his  deputies,  had  the  custody  and  possession  of  the  said  prop- 
erty, and  so  continued  to  have  the  same  until  the  5th  of  June, 
1858,  when  it  was  taken  from  him  by  the  plaintiff  under  his 
injunction. 

III.  The  parties,  Trovet,  Schroeder  &  Co.,  from  whom  Taack& 
claims  that  he  purchased,  never  had   any  possession   of  the 
property. 

IY.  The  plaintiff  never  was  the  owner  of  the  goods  in  ques- 
tion, nor  did  he  ever  have  the  possession  of  the  same. 

Y.  The  goods  in  question  did  not  arrive  until  the  morning 
of  the  10th  of  April,  1858,  and  were  thereupon  immediately 
levied  upon  by  the  sheriff  of  Richmond  county  within  his 
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jurisdiction,  and  before  the  United  States  ever  had,  or  cjaimed 
to  have  any  lien,  possession,  or  custody  of  the  goods,  or  could 
have  any,  and  the  goods  did  not  reach  New  York  until  after- 
wards, and  then  only  in  the  actual  custody  of  the  sheriff  of 
Richmond  county.  At  the  time  the  goods  were  attached  by  the 
sheriff  of  Richmond  county,  they  were  not  in  the  possession  of 
the  United  States  either  actually  or  constructively.  The  sheriff 
of  Richmond,  at  any  rate,  first  obtained  possession  of*  the  prop- 
erty under  his  process  or  attachment.  (Taylor  a.  Carry  1,  20 
Haw.  U.  S.  R.,  583.) 

VI.  The  sheriff  of  the  county  of  New  York  did  not  by  his 
attaching  the  bills  of  lading  become  the  holder  of  the  property 
in  question,  nor  have  any  right  to  sell  or  dispose  of  the  same, 
but  if  he  attached  at  all,  he  was  required  safely  to  keep  all  the 
property  of  the  defendants  within  his  county,  or  so  much  there- 
of as  might  be  sufficient  to  satisfy  the  plaintiff's  demands,  to- 
gether with  costs  and  expenses  (Code  of  Procedure,  §  231),  for 
selling  or  disposing  of  the  said  bills  of  lading  or  property. 

VII.  The  sheriff  of  New  York  could  not,  by  attaching  the 
bills  of  lading,  hold  or  dispose  of  the  property  in  question, 
which  was  not  in  his  possession,  either  as  against  a  prior  at- 
taching creditor  or  any  other  person  having  the  actual  posses- 
sion thereof. 

VIII.  The  sheriff  of  New  York  did  not,  and  could  not,  by  a 
mere  levy  upon  the  said  bills  of  lading  become  entitled  to  the 
property  of  the  consignors,  or  their  interest  therein,  while  the 
property  of  the  consignors  was  already  in  the  possession  and 
actually  held  by  the  sheriff  of  Richmond  county. 

IX.  If  the  sheriff  for  all  attaching  creditors  becomes  entitled 
to  the  property  of  the  consignor  and  his  interest  therein,  then 
before  the  delivery  of  the  property  to  the  consignee,  the  con- 
signee cannot  dispose   of  the   property   nor   of  any   interest 
in   it ;    and,   hence,   whichever   sheriff  in   this   case   became 
so  entitled,  certainly  the  consignees,  Trovet,  Schroedcr  &  Co., 
did  not  have  any  interest  or  right  in  the  property  in  question, 
nor  anv  power  or  authority  as  consignees  to  sell  it  to  Taacks  or 
any  body  else. 

X.  In  this  case  there  was  no  transfer,  nor  was  there  any  en- 
dorsement of  the  said  bill  of  lading,  and  if  there  had  been,  it 
would  not  have  been  equivalent  to  the  actual  delivery  of  the 
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goods.  (Lickbarrow  a.  Mason,  1  Smith's  Lead.  Gas.,  752,  759, 
4  Am.  ed.)  "Whatever  may  be  the  effect  of  a  transfer  of  a  bill 
of  lading  as  between  the  immediate  parties,  it  cannot  prejudice 
the  rights  of  third  parties. 

XI.  The  consignees  or  any  one  else,  even  if  holding  the  bills 
of  lading  as  alleged  agents  of  the  sheriff  of  New  York,  were 
not  from  the  9th  day  of  March,  until  the  10th  day  of  April,  or 
at  any  other  time,  in  legal  possession,  or  in  any  possession  of  the 
property  in  question ;  and  their  alleged  assignee,  the  plaintiff, 
in  this  action,  on  that  10th  day  of  April  mentioned,  did  not  be- 
come, and  he  is  not  entitled  to  the  property.  "  Nemo  plus  juris 
transferre potest  quam  ipse  hdbet" 

XII.  The  transitus  of  the  goods  was  by  their  seizure  un- 
der the  attachment  issued  by  the  sheriff  of  Richmond  county, 
terminated  before  the  goods  in  question  reached  any  possession 
of  the  consignees  or  the  sheriff  of  New  York. 

XIII.  The  sheriff  of  Richmond  county,  having  by  a  valid 
attachment,  and  the  first  one  delivered  to  him,  attached  the 
property,   any  subsequent   attachment  is   subordinate   to   his 
levy  so  made.     (2  Eev.  Stat.,  366  ;  Peck  a.  Tiffany,  2  N.  T.  (2 
Comst.\  451.     Prior  tempore  potior  jure. 

XIY.  The  question  of  the  United  States  having  a  right 
of  lien  or  possession  for  duties  until  paid,  is  not  a  matter  of 
consideration  in  this  case,  since  the  United  States  are  no  party 
to  this  proceeding,  make  no  claim  for  any  duties,  nor  do  they 
claim  any  lien  upon  or  possession  of  the  goods,  nor  does  any 
one  set  up  lien,  title,  or  claim  under  them. 

XY.  In  Patterson  a.  Perry  (10  Abbotts'  Pr.,  82  ;  and  in 
S.  0.,  5  JBosw.  N.  Y.  Superior  Ct.  R.,  518),  it  was  decided 
that  bills  of  lading  are  not  property  attachable  within  the 
meaning  of  the  Code;  and  that  where  one  attachment  is  levied 
upon  the  bill  of  lading,  and  another  one  upon  the  goods  men- 
tioned in  it,  the  attachment  upon  the  goods,  though  later  in 
point  of  time,  holds  the  goods  to  the  exclusion  of  the  one  levied 
upon  the  bill  of  lading. 

XYI.  If  the  United  States  interposed  or  presented  any 
claim,  by  way  of  lien  for  duties  or  otherwise,  to  the  possession 
of  the  property,  they  should  have  been  made  parties  to  the  suit 
by  the  plaintiff.  But  in  the  absence  of  their  being  parties  to 
the  same,  and,  also,  in  the  absence  of  any  claim  of  any  kind 
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by  them,  a  third  party,  a  stranger  to  the  United  States  can- 
not avail  himself  of  any  right  or  privilege  which  he  supposes 
the  United  States  possessed  by  way  of  lien  for  duties  at  some 
time  while  they  might  have  been  unpaid.  The  property  itself 
is  in  no  wise  changed,  in  its  title  or  ownership,  by  the  circum- 
stance of  its  being  subject  to  a  possible  duty  or  lien  in  favor 
of  the  United  States.  Beyond  this  mere  lieu  where  it  exists, 
the  United  States  has  no  right;  the  duties  once  paid,  all  claim 
of  the  United  States  is  discharged  and  ended.  If  the  duties 
were  not  paid,  and  the  property  were  sought  to  be  withheld  or 
retained  on  that  account,  the  burden  of  proving  that  such  was 
the  fact  would  rest  upon  the  party  asserting  the  right  so  to 
withhold  or  retain  the  property. 

XVII.  If  there  were  existing  duties  in  favor  of  the  United 
States  not  paid  nor  discharged,  the  sheriff  of  Richmond  county 
would  be  entitled  to  hold  the  property,  subject  only  to  the  lien  of 
the  United  States.  The  case  of  Harris  a.  Dennie  (3  Peters' 
U.  S.  7?.,  292),  upon  which  the  plaintiff  relies,  presents  a  state 
of  facts  very  different  from  those  in  the  case  here  under  con- 
sideration. The  counsel  for-  the  plaintiff  appears  to  have  en- 
tirely misapprehended  the  principle  in  that  case,  and  the  rule 
or  doctrine  therein  intended  to  be  declared.  There  the  contest 
was  between  the  United  States  claiming  a  lien  for  the  payment 
of  duties  on  the  goods  on  the  one  side,  and  an  attaching-creditor 
on  the  other  side,  endeavoring  to  get  the  goods  out  of  the  pos- 
session of  the  United  States  in  spite  of  the  lien  of  the  United 
States  for  those  duties.  Here,  instead  of  our  trying  to  take  the 
goods  out  of  the  possession  of  the  United  States,  we  levied 
upon  them  before  they  came  into  the  possession  of  the  United 
States  in  any  manner  or  to  any  extent,  and  afterwards  we  con- 
tinued to  hold  possession  with  the  Uuited  States  so  far  as  to 
submit  to  any  lien  of  the  United  States  for  duties,  or  to  any 
temporary  right  of  possession  which  such  lien  might  have 
given  them  until  that  lien  was  discharged.  And  after  the  lien 
was  fully  discharged,  and  the  United  States  neither  have  nor 
claim  to  have  any  lien  or  demand  upon  the  goods,  we  are 
sued,  because  we  have  the  free  and  unqualified  possession  and 
right  of  possession  of  the  same.  When  the  lien  of  the  United 
States  was  discharged,  or  out  of  the  way,  the  sheriff  was  en- 
titled to  the  unobstructed  possession  of  the  goods.  The  sense 
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and  point  in  Harris  a.  Dennie  is  that  no  creditor  can  by  pro- 
cess take  the  goods  out  of  the  custody  of  the  United  States  be- 
fore the  duties  are  discharged.  This  was  so  held  again  in  Con- 
rad a.  Pacific  Ins.  Co.  (6  Peters'  U.  S.  R.,  2G2.)  STORY,  J.,  in 
the  latter  case,  referring  to  Harris  a.  Dennie,  said,  u  It  decided 
no  more,  than  that  no  creditor  could,  by  any  attachment  or 
process,  take  the  goods,  upon  their  importation,  out  of  the  pos- 
session of  the  United  States,  until  the  lien  of  the  United  States 
for  the  duties  accruing  thereon  was  actually  discharged,  either 
by  the  payment  of  the  duties  or  by  giving  security  therefor, 
according  to  the  requirements  of  law  on  the  part  of  the  im- 
porter." 

XVIII.  This  is  an  equity  action,  and  there  is  nothing  valid 
in  the  exception,  that  the  report  contains  a  clause  in  reference 
to  damages,  either  in  the  alternative,  or  as  conditional. 

XIX.  Whether  the  judgment  will  be  in  an  alternative  form 
or  otherwise,  cannot  possibly  be  known  until  it  is  first  entered. 
Hence,  it  is  now  premature  to  consider  as  to  that  question. 
But  even  if  the  matter  were  now  a  judgment  in  the  alternative 
at  law,  strictly  so  called,  it  would  be  merely  an  irregularity, 
but  amendable.     (Aldrich  a.  Thiel,  3  Code  R.,  91.) 

XX.  The  right  of  the  sheriff  and  the  attaching-creditor  to 
hold  the  property  by  virtue  of  the  attachment  is  now  settled 
in  their  favor  by  the  court.     (Rinchey  a.  Stryker,  26  How.  Pr., 
75;  Thayer  a.  Willet,'  5  Bosw.,   344;  Kelly  a.  Breusing,   33 
Barb.,  123  ;  Hill  a.  Stryker,'  also  lately  decided  in  the  Court  of 
Appeals,  but  not  yet  reported.)     The  plaintiff  having,  .by  an 
action  and  injunction  not  maintainable,  taken  the  property  in 
question  from  the  defendants,  and  deprived  them  of  the  same, 
and  as  this  is  so  found  by  the  report — as  well  as  the  other  facts 
in  favor  of  the  defendants — and  as  there  is  no  dispute  or  ex- 
ception as  to  the  facts  found  by  the  referee,  the  exceptions 
by   the    plaintiff   to    the    report,    must    be    overruled,   with 
costs. 

JAMES,  J. — This  was  a  motion  to  confirm  the  report  of  a 
referee,  and  exceptions  to  such  report. 

The  defendant,  Schmidt,  was  plaintiff  in  an  action  com- 
menced against  the  firm  of  Schroeder  &  Co.,  of  Buenos  Ayres, 
upon  which  an  attachment  had  been  issued  to  the  defendant 
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Lock  man,  sheriff  of  Richmond  county,  who  claimed  to  have 
lawfully  seized  certain  hides  of  Schroeder  &  Co.,  subject  to  the 
revenue  duties. 

This  action  was  commenced  by  plaintiff  claiming  to  be  the 
owner  of  said  hides,  Jo  restrain  defendants  from  interfering 
therewith,  in  which  an  injunction  was  issued  to  that  effect, 
whereby  plaintiff  obtained  and  sold  said  hides. 

On  trial,  the  complaint  was  dismissed,  the  injunction  dis- 
solved, and  a  reference  ordered  to  ascertain  the  damages  by 
reason  of  such  injunction. 

The  referee  reports  that  said  hides  were  shipped  by  Schroeder 
&  Co.,  from  Buenos  Ayres  to  their  agents  in  New  York,  to  sell 
on  account;  that  on  February  27,  1858,  said  agents,  having  a 
small  sum  of  money  in  hand,  an  attachment  was  issued  against 
Schroeder  &  Co.,  and  delivered  to  the  sheriff  of  New  York, 
who  served  a  notice  on  the  said  agents,  attaching  all  funds  and 
property  in  their  hands;  that  Febnrary  22d  an  attachment  in 
favor  of  the  defendant  Schmidt  against  Schroeder  &  Co.  was 
also  issued  and  delivered  to  said  sheriff;  that  on  the  9th  of 
March  the  bills  of  lading  of  said  hides  having  arrived  the  day 
before  said  agents  gave  the  sheriff  of  New  York  a  certificate  of 
the  same,  and  agreed  to  hold  said  bills,  or  said  hides  to  arrive, 
or  the  proceeds  thereof,  subject  to  said  attachments ;  that 
March  3d  another  attachment  in  favor  of  said  Theodore  Schmidt 
against  Schroeder  &  Co.  was  issued  and  delivered  to  the  sheriff 
of  Richmond  county ;  that  on  the  10th  day  of  April,  before 
noon,  said  agents  sold  said  hides  to  arrive,  to  plaintiff  Taacks ; 
that  in  the  afternoon  of  same  day  the  sheriff  of  Richmond 
county  seized  said  hides  in  his  bailwick  before  they  had  even 
been  within  the  county  of  New  York,  of  course  subject  to 
the  United  States  revenue  laws ;  that  he  accompanied  the  same 
to  New  York,  and  kept  the  custody  of  the  same  as  far  as  possi- 
ble, subject  to  said  revenue  laws,  until  forced  to  surrender  his 
claim  by  force  of  said  injunction. 

As  conclusions  of  law,  the  referee  found  that  the  sheriff  of 
Richmond  had  a  valid  levy  upon  said  hides,  and  a  special 
property  therein  equivalent  to  any  judgment  recovered  in  the 
action  in  which  such  attachment  issued  ;  and  if  final  judgment 
should  be  obtained  in  said  action,  the  amount  of  said  judgment, 
the  legal  fees  and  charges  of  said  sheriff,  and  the  sum  paid  his 
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deputies  for  services  and  expenses,  would  be  proper  damages 
occasioned  by  said  injunction;  and,  also,  that  the  costs,  fees, 
expenses,  and  disbursements  in  this  action  were  also  damages 
occasioned  by  said  injunction. 

The  plaintiff  interposes  five  exceptions  to  this  report  which  I 
will  first  consider. 

The  first  three  involve  the  same  question ;  whether  or  not 
the  sheriff  of  Richmond  had  a  valid  levy  upon  the  hides  by 
virtue  of  the  attachment : 

The  plaintiff  insists  the  hides  could  not  be  attached  by  the 
sheriff  of  Richmond  : 

1st.  Because  they  had  been  previously  attached  by  the 
sheriff  of  New  York,  and  were  consequently  in  the  custody  of 
the  law. 

2d.  Because  they  were  plaintiff's  property. 

3d.  Because  the  hides  were  in  the  legal  custody  of  the  United 
States  for  duties. 

These  points  were  satisfactorily  answered  by  the  referee  in 
his  opinion,  and  it  will  not  be  necessary  for  me  to  go  over  the 
same  ground.  I  fully  concur  in  his  conclusions  and  in  most  of 
his  reasoning. 

Ihe fourth  exception  is  to  the  allowance  for  damages. 

The  referee  allows  as  follows : 

1st.  The  amount  and  interest  of  any  judgment  which  may  be 
recovered  under  the  attachment. 

2d.  The  legal  fees  and  charges  of  said  sheriff  of  Richmond 
county  upon  the  amount  for  which  such  judgment  shall  be 
recovered. 

3d.  The  sum  of  $336  for  services  and  expenses  of  deputies  in 
seizing  and  watching  said  hides. 

4th.  The  sum  of  $50  for  referee's  fees  on  first  hearing. 

5th.  The  sum  of  $500  for  the  costs,  fees,  and  disbursements 
of  the  attorney  and  counsel  of  defendant  Schmidt  in  this 
action. 

6th.  The  sum  of  $500  for  the  costs,  fees,  and  disbursements 
of  the  defendant  Lockman  irt  this  action  ;  and 

7th.  The  sum  of  $200  for  the  costs  and  expenses  of  the  hear- 
ing before  said  referee. 

I  infer  from  the  papers  that  no  final  judgment  has  been  as 
yet  entered  in  this  case ;  that  upon  dismissing  the  complaint 
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this  referee  was  ordered  under  section  222  of  the  Code  to  ascer- 
tain what  damages  had  been  sustained  by  reason  of  the  injunc- 
tion, and  that  no  judgment  will  be  entered  herein  until  the 
coming  in  and  confirmation  of  the  referee's  report. 

In  ascertaining  the  damages,  the  referee  had  nothing  to  do 
with  the  question  of  fees,  costs,  disbursements,  or  allowances, 
either  in  this  action  or  the  action  under  the  attachment. 

The  final  judgments  recovered  in  these  actions  are  proper 
damages ;  but  the  fees,  costs,  and  disbursements  must  be  fixed 
and  adjusted  in  each  case  as  required  by  statute  Code,  §§  243, 
307,  308,  309,  311,  312  (2  Rev.  Stat.,  646). 

The  adjustment  must  in  all  cases  be  performed  in  part  by  the 
officer  who  issued  the  attachment  (2  Rev.  Stat.,  646 ;  Code,  243) ; 
the  part  being  fixed  by  law  must  be  adjusted  by  the  clerk,  and 
all  extra  allowances  by  the  court. 

It  is  a  power  that  cannot  be  delegated  to  a  referee,  even 
under  the  cover  of  fixing  damages  sustained  by  an  injunction. 

Some  of  this  extra  labor  under  the  attachment  allowed  by 
the  referee  was  occasioned  by  the  injunction. 

If  the  plaintiff  succeeded  in  the  action  in  which  the  attach- 
ment issued,  the  injunction  has  probably  deprived  Schmidt  of 
the  means  of  satisfying  such  judgment  out  of  the  property  of 
Schroeder  &  Co. ;  and,  therefore,  the  plaintiff  in  the  injunction- 
suit,  and  his  sureties  should  be  held  to  make  Schmidt  good ; 
should  pay  his  judgment.  So  in  the  injunction-suit  the  plain- 
tiff and  sureties  are  liable  for  the  judgment  as  damages;  but 
the  costs  and  disbursements  which  the  law  allows,  and  such 
extra  compensation  as  the  court  may  think  proper  and  right 
under  the  circumstances,  are  to  be  carried  into  and  form  part 
of  that  judgment;  and  such  costs  should  include  the  costs  and 
expenses  of  the  reference  under  the  order  to  ascertain  the 
damages.  It  may  be  otherwise  when  other  damages  than  costs 
which  are  not  to  go  into  a  judgment  are  sought. 

In  this  case  all  which  the  defendants  can  legally  claim  as 
damages,  by  reason  of  the  injunction,  is  the  judgment  herein; 
the  costs  and  expenses  of  the  referee,  if  not  included  in  said 
judgment;  and  the  judgment,  if  one  shall  be  recovered  by  the 
plaintiff,  in  the  action  in  which  the  attachment  issued. 

I  confess  there  seems  an  inconsistency  in  proceeding  to  an 
assessment  of  damages  before  the  damages  can  be  known,  and 
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the  true  course  in  this  case  would  have  been  to  have  waited 
until  the  final  determination  of  the  attachment-suit.  Still  the 
party  ought  not  to  be  deprived  of  what  may  prove  a  just  claim, 
through  haste  of  procedure,  if  his  rights  can  be  preserved  in 
pursuance  of  law  and  without  injustice  to  his  opponent.  I 
think  that  may  be  done  in  this  case  by  suspending  the  confir- 
mation of  the  referee's  report  until  the  final  determination  of 
the  action  in  which  the  attachment  was  issued. 

The  fifth  exception  was  to  the  amount  found  as  the  value 
of  the  hides.  It  is  agreed  that  there  was  an  error,  and  that 
their  value  was  $6,200,  on  the  4th  day  of  June,  1858. 

All  of  the  exceptions  to  the  report  but  the  fourth  and  fifth 
are  disallowed.  The  fifth  is  allowed,  and  the  fourth  is  modified 
so  as  to  fix  the  damages  at  the  amount  of  any  judgment  which 
shall  be  finally  determined  for  the  defendants  in  this  action, 
and  the  costs  and  expenses  of  the  reference  to  ascertain  the 
damages  occasioned  by  the  injunction,  if  the  same  shall  not  be 
included  in  the  said  judgment;  and  also  any  judgment  which 
Theodor  Schmidt  may  finally  recover  in  the  action  against 
Schroeder  &  Co.,  in  which  the  attachment  was  issued  directed 
to  the  sheriff  of  Richmond  county. 

That  the  confirmation  of  said  report  so  altered  and  modified 
be  suspended  until  the  further  order  of  the  court,  with  leave  to 
defendants  to  move  on  the  usual  notice,  and  on  affidavit  show- 
ing the  action  in  which  the  said  attachment  issued  deter- 
mined, or  a  stipulation  that  defendants  herein  abandon  all 
claim  for  damages  in  that  action,  by  reason  of  the  injunction 
issued  in  this. 

Let  an  order  be  entered  in  conformity  with  this  opinion. 

Subsequently  judgment  was  given  in  the  case  of  Schmidt  a. 
Schroeder  &  Co.  in  favor  of  the  plaintiff,  and  the  plaintiffs 
moved  to  insert  the  amount  of  the  judgment  in  the  judgment 
against  Taacks  in  the  injunction-suit.  The  plaintiff,  Taacks, 
objected  to  two  items  taxed  in  the  judgment  against  Schroeder. 

BARNARD,  J. — An  order  of  reference  was  made  in  this  action 
to  ascertain  and  report  the  damages  sustained  by  the  defend- 
ants, by  reason  of  an  injunction  issued  therein.  The  referee 
made  his  report,  and  the  plaintiff  filed  exceptions  to  it.  The 
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motion  to  confirm  the  report  came  on  before  Judge  James, 
and  the  exceptions  were  argued  before  him ;  he  made  an  order 
whereby  the  report  was  so  far  modified  as  to  fix  the  damages 
in  this  action  at  the  amount  of  any  judgment  which  should  bo 
finally  determined  for  the  defendants  in  this  action  and  the 
costs  and  expenses  of  the  reference  to  ascertain  the  damages 
occasioned  by  the  injunction  therein,  if  the  same  should  not  be 
included  in  the  costs  of  such  judgment,  and  of  any  judgment 
which  Theodor  Schmidt  might  recover  in  a  certain  action 
against  E.  Schroeder  &  Co.  In  other  respects  the  report  was 
confirmed,  and  the  confirmation  of  the  report  so  modified  was 
suspended  until  the  further  order  of  the  court,  with  leave  to 
the  defendants  to  move,  on  the  usual  notice  and  an  affidavit 
showing  the  determination  of  said  action  of  Schmidt  a.  Schroe- 
der &  Co. 

The  defendants  now,  on  an  affidavit  that  the  case  of  Schmidt 
a.  Schroeder  &  Co.  is  determined,  move  for  a  full  confirmation 
of  the  said  report  as  modified,  and  claim  as  part  of  their  dama- 
ges t\\e  amount  of  the  judgment  in  the  case  of  Schmidt  a. 
Schoeder  <fc  Co.  The  plaintiff  objects  to  the  allowance  of  two 
of  the  items  of  costs  contained  in  that  judgment,  to  wit,  the 
item  of  $848  allowed  to  the  sheriff  for  his  services  on  an  attach- 
ment in  that  action,  and  $250  allowed  to  the  plaintiff  as  an  extra 
allowance  in  that  action. 

The  order  of  Judge  James  disposes  of  the  plaintiff's  objection. 
That  order  cannot  be  reviewed  in  this  proceeding  before  me, 
either  directly  or  indirectly.  If  erroneous,  it  must  be  corrected 
on  appeal.  If  its  language  were  ambiguous,  then  the  proper 
construction  to  be  given  to  it  would  necessarily  arise  on  this 
motion.  But  it  is  not  ambiguous.  In  clear  direct  terms,  it 
fixes  the  amount  of  any  judgment  to  be  recovered  in  thfe  action 
of  Schmidt  a.  Schroeder  &  Co.  as  one  of  the  items  of  damages. 

I  am  also  of  opinion  that  the  provisions  of  the  Code  authorize 
an  allowance  in  this  case,  and'  that  the  case  is  a  proper  one  to 
order  an  allowance  in. 

An  allowance  of  $300  is  given  to  the  defendant  Schmidt,  and 
a  like  allowance  to  the  sheriff. 

The  defendant's  attorney  will  present  an  order  drawn  in  con- 
formity with  this  opinion. 
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HOMMEDIEU  a.  STOWELL. 

Supreme  Court,  Sixth  District;  Special  Term,  Feb.,  1865. 
ATTORNEY.— REGULAKITY  OF  EXECUTION. 

Though  an  attorney  residing  out  of  this  State  cannot  practise  in  the  courts  of 
the  State  as  attorney,  his  subscription  of  an  execution  is  only  an  irregularity 
to  be  corrected  on  motion,  and  does  not  render  the  execution  void. 

An  execution  so  issued,  within  five  years  after  judgment,  will  sustain  a  subse- 
quent execution  issued  without  leave. 

Motion  by  defendant,  Ephraim  Ketchum,  to  set  aside  an  ex- 
ecution issued  on  the  judgment  in  the  cause  to  the  sheriff  of 
Tioga  county,  in  January,  1865. 

The  judgment  was  rendered  in  favor  of  the  plaintiff  against 
the  defendants,  who  were  Lucius  Stowell,  Henry  Ketchum,  and 
Ephraim  Ketchum,  on  the  27th  day  of  January,  1855,  for 
$608.69  damages  and  costs,  in  the  county  of  Cortland,  and  the 
same  was  docketed  in  the  counties  of  Broome  and  Tioara. 

o 

The  plaintiff's  attorney  in  the  cause  was  Augustus  L.  Bal- 
lard,  Esq.,  who  resided  in  the  county  of  Cortland  at  the  time 
the  judgment  was  recovered;  but  he  removed  to  the  State  of 
Wisconsin,  and  became  a  resident  of  that  State  prior  to  No- 
vember, 1859,  and  he  continued  to  reside  in  that  State  until  he 
died  in  €861  or  1862. 

In  November,  1859,  an  execution  was  issued  on  said  judg- 
ment to  the  sheriff  of  Broome  county,  to  which  the  name  of 
said  Ballard  was  signed,  by  his  cortsent,  by  an  attorney  residing  in 
this  State ;  which  execution  was  returned  by  said  sheriff,  wholly 
unsatisfied,  in  February,  1860. 

The  execution  in  question,  to  the  sheriff  of  Tioga  county,  was 
issued  without  leave  of  the  court. 

Other  facts  were  stated  in  the  papers,  but  they  need  not  be 
mentioned. 
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A.  McDowell,  for  the  motion. 
If.  Hallard,  for  the  plaintiff. 

BALCOM,  J. — After  Augustus  L.  Ballard,  Esq.,  left  the  State 
and  became  a  resident  of  Wisconsin,  his  name  could  not  be 
used  as  plaintiff's  attorney  in  enforcing  the  judgment.  (The 
Chautauque  County  Bank  a.  Risley,  6  Hill,  375  ;  Diefendorf  a. 
House,  9  How.  Pr.,  243  ;  Richardson  a.  The  Brooklyn  C.  &  N. 
Railroad  Co.,  22  Ib.,  368.)  The  execution,  to  which  his  name 
was  signed  by  his  consent  in  1859,  was  therefore  irregular.  But 
I  do  not  think  that  execution  was  absolutely  void,  thougfc  the 
Code  declares  that  the  same  must  be  "  subscribed  by  the  party 
issuing  it  or  his  attorney."  (§  289.)  It  was  not  a  forgery,  and 
was  good  in  form.  It  was  therefore  only  voidable  by  motion 
to  set  it  aside.  (G-rah.  Pr.,  2  ed.,  363,  4  and  5.) 

It  follows  that  so  long  as  that  execution  and  the  return  on  it 
stand,  it  cannot  be  said  the  second  execution  wras  irregularly 
issued,  in  January,  1865,  because  leave  to  issue  it  was  not  ob- 
tained of  the  court.  (See  Code,  §§  283,  284.) 

For  these  reasons  I  am  of  the  opinion  the  motion  to  set  aside 
the  second  execution  should  be  denied,  with  $10  costs,  but 
without  prejudice. 

NOTK.— Chapter  43  of  the  Laws  of  1862  (Laws  of  1862,  139),  authorizes  cer- 
tain non-resident  attorneys  to  practise  law  in  this  State,  "whose  only  office  for 
the  transaction  of  law  business  is  within  this  State." 


BROCKETT  a.  BUSH. 

/Supreme  Court,  /Sixth  District;  General  Term,  January,  1865. 
REFERENCE  OF  CLAIM  AGAINST  EXECUTORS,  ETC. 

A  claim  against  a  decedent's  estate  for  a  tort  of  the  decedent, — «.  g.,  the  conver- 
sion of  personal  property, — is  referable  under  the  statute. 

Where  a  claim  by  a  party  as  administrator  might  have  been  made  by  him  in  his 
VOL.  XVIII.-  22 


338  ABBOTTS'  PEACTICE  EEPOETS. 

*  Brockett  a.  Bush. 

own  right,  it  is  proper  to  charge  him  personally  with  costs  on  his  failure  to 
establish  such  claim. 

A  consent  to  refer  "claims"  against  a  decedent's  estate,  gives  jurisdiction  to 
decree  payment  of  costs  even  though  the  claim  be  not  properly  referable  under 
the  statute. 

Ephraim  Brockett,  the  son  and  administrator  of  Hezekiah 
Brockett,  deceased,  made  a  claim  against  Samuel  II.  Bush,  the 
executor  of  Asenath  Brockett,  the  wife  of  Hezekiah,  and  mother 
of  the  plaintiff,  for  various  articles  of  personal  property,  and  a 
note  for  $50,  taken  by  Mrs.  Brockett,  and  used  by  her  after  her 
husband's  death.  Upon  this  claim  the  following  consent  to 
refer  was  entered  into  under  the  statute,  and  approved  by  the 
surrogate : 

[TITLE.] 

Whereas  the  above-named  Ephraim  Brockett,  administra- 
tor, &c.,  as  aforesaid,  has  presented  claims  against  the  estate 
of  Asenath  Brockett,  deceased,  the  justice  of  which  several 
claims,  and  each  of  them,  is  doubted  by  Samuel  Ii.  Brush,  the 
executor  of  the  last  will  and  testament  of  Asenath  Brockett, 
deceased. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  that  the  said 
claims,  and  each  of  them,  shall  be  referred  to  William.  W.  In- 
gersoll,  of  Oxford,  Chenango  county,  E".  Y.,  to  hear,  and  de- 
termine, and  decide  in  accordance  with  the  statute  in  such 
case  made  aod  provided.  {Signatures^ 

[Date.] 

I  hereby  approve  of  William  W.  Ingersoll  as  referee  in  the 
within-entitled  matter,  and  of  the  reference  of  said  matters  to 
said  Ingersoll.  [Signature  of  Surrogate."] 

» 

On  this  consent  the  following  order  was  entered  : 
On  filing  the  within  consent  of  Ephraim  Brockett,  adminis- 
trator, &c.,  arid  Samuel  11.  Bush,  executor  of  the  last  will  and 
testament  of  Asenath  Brockett,  deceased,  together  with  the 
approval  endorsed  on  said  agreement  of  D.  II.  Clarke,  Esq., 
county  judge  and  surrogate  of  said  county;  it  is  hereby  or- 
dered, that  the  said  claims  above-mentioned  be  referred  to 
William  W.  Ingersoll,  Esq.,  to  hear,  determine  and  decide. 
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The  estate  of  ASENATH  BROCKETT, 

To  EPHRAIM  BROCKETT,  administrator  of  HEZEKIAH 
BROCKETT,  deceased.  Dr. 

To  claims  against  such  estate  as  inventoried  by  ap- 
praisers duly  appointed  by  the  surrogate  of  Chenan- 
go  county,  viz.,  being  property  inventoried  as  be- 
longing to  Hezekiah  Brockett  in  hislife  time,  and 
coming  into  the  hands  of  said  Asenath  in  her  life- 
time at  the  decease  of  said  Hezekiah,  and  which 
said  property  is  now  in,  and  constitutes  a  part  of 
the  estate  of  said  Asenath. 

One-promisory  note  against  Eliza  Scott  for  cash  lent 
by  Hezekiah  Brockett  in  his  life  time,  and  believed 
to  be  collected  by  said  Asenath  in  her  lifetime, 
after  the  decease  of  said  Hezekiah  ....  $50.00 

One  mare  and  colt 60.00 

One  cow     .         .        .         .  ' 30.00 

One  yearling  heifer 10.00 

One  one-horse  wagon 25.00 

One  one-horse  harness     .         .         .         .         .         .  1.00 

One  promissory  note  against  one  Williams,  or  cash 

collected  thereon 28.00 

One  hog 5.00 

Eight  fowls 2.00 

Cash  in  hands  of  Hezekiah  Brockett  at  the  time  of  his 

decease,  and  taken  by  said  Asenath     .         .         .  30.00 

$2±1.00 

[Title  of  the  cause.] 

The  referee  reported  as  follows : 

"  I,  the  subscriber,  the  referee  appointed  in  the  above-entitled 
action,  hereby  certify  and  report  to  this  court  that  the  above- 
named  parties  appeared  before  me  in  person,  and  by  their  re- 
spective counsel,  and  after  hearing  the  proofs  and  allegations 
of  the  respective  parties,  and  after  hearing  the  arguments  of 
their  respective  counsel,  I  find  and  report  the  following 

"Facts: 
"That  Hezekiah  Brockett  died  in  the  year  1851,  leaving 


310  ABBOTTS'  PRACTICE  REPORTS. 

Brockett^z.  Bush. 

Asenath  Brockett,  his  widow,  and  two  children.,  of  w-hom  the 
plaintiff  is  one,  his  heirs  at  law  and  next  of  kin. 

"Hezekiah  Brockett  died  leaving  no  minor  children.  The 
said  Asenath  Brockett  died  in  the  year  1861,  leaving  a  last  will 
and  testament  which  was  duly  proved  and  admitted  to  probate, 
and  of  which  Samuel  H.  Bush,  the  defendant,  was  appointed 
sole  executor.  After  the  death  of  the  said  Asenath  Brockett, 
the  plaintiff  applied  for  and  received  letters  of  administration 
of  the  goods,  chattels,  and  credits  of  the  said  Hezekiah  Brock- 
ett, deceased. 

"  The  plaintiff  as  administrator  of  the  said  Hezekiah  Brockett 
claims  to  recover  of  the  defendant  for  the  following  property, 
which  said'  property  belonged  to  plaintiff's  intestate  at  the  time 
of  his  decease,  to  wit,  one  cow,  one  heifer,  one  mare  with  foal, 
one  wagon,  one  old  harness,  some  fowls,  and  a  note  upon  which 
was  collected  about  $20.  The  defendant's  testatrix  disposed  of 
the  above  property  after  her  husband's  death.  No  personal 
representatives  of  said  Hezekiah  Brockett  were  appointed  until 
after  the  death  of  the  defendant's  testatrix.  The  evidence  in  the 
case  showed  that  the  value  of  the  property  for  which  plaintiff 
claims  to  recover  would  not  exceed  $115. 

"  ]STo  proof  was  offered  to  show  that,-  there  was  any  other 
property  th.an  above  left  by  plaintiff's  intestate. 

"  Conclusions  of  Law. 

"  That  the  title  to  property  above  described  vested  in  the 
widow  immediately  upon  the  death  of  her  husband,  Hezekiah 
Brockett,  the  same  not  having  exceeded  in  value  the  sum  of 
$150. 

"I  report  that  the  defendant  is  entitled  to  judgment. 
"Dated,  February  12,  1864. 

" W.  W.  INGEKSOLL,  Referee" 

A  motion  was  made  to  confirm  this  report,  but  it  was  denied 
without  costs,  upon  the  ground  that  the  claim  of  the  plaintiff 
was  one  not  referable  under  the  statute,  the  court  being  of  the 
opinion  that  it  would  be  a  proper  ease  to  charge  the  plaintiff 
personally  with  the  costs,  if  such  claim  had  been  the  proper  sub- 
ject of  refei'ence  under  the  statute  for  settling  doubtful  claims 
again&t  deceased  persons. 

From  this  decision  the  defendant  appealed. 
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James  IF.  Glover,  for  the  appellant. 
Packer  <&  Bundy,  for  the  respondent. 

BAI/X>M,  J. — The  agreement  to  refer  only  stated  that  the 
plaintiff  as  administrator,  &c.,  had  presented  "  claims"  against 
the  estate  of  Asenath  Brockett,  deceased,  the  justice  of  which 
was  doubted  by  her  executor,  the  defendant  herein ;  and  that 
the  parties  stipulated  to  refer  "  said  claims"  to  a  referee  named, 
to  hear  and  determine  in  accordance  with  the  statute  in  such 
case  made  and  provided.  (See  Rev.  Stat.,  5  ed.,  175 ;  Laws 
of  1859,  569.)  The  nature  of  the  claims  was  not  set  out  in  the 
agreement  as  should  have  been  done.  (Woodin  a.  Bagley,  13 
Wend.,  453.)  Nor  were  they  specified  in  the  rule  of  reference. 
The  record,  therefore,  as  presented  to  the  referee,  did  not  show 
that  the  claims  referred  to  him  were  not  the  subject  of  a  refer- 
ence under  the  statute,  without  action,  with  the  approval  of  the 
surrogate.  It  conferred  jurisdiction  of  the  parties  upon  the 
referee ;  and,  were  it  conceded  that  the  proof  showed  the  claims 
were  of  such  a  character  that  they  could  not  be  referred  under 
the  statute,  I  am  of  the  opinion  the  court  had  jurisdiction  to 
give  judgment  against  the  plaintiff  personally  for  the  costs  of 
the  reference. 

If  the  plaintiff  had  offered  to  prove  claims,  not  referable 
under  the  statute,  it  would  have  been  the  duty  of  the  referee  to 
reject  them,  and  to  have  reported  in  favor  of  the  defendant, 
that  the  plaintiff  had  no  reliable  claim  against  the  defendant ; 
and  as  the  agreement  to  refer,  and  the  rule  of  reference,  were 
per  se  free  from  the  objection  that  the  claims  were  not  refera- 
ble under  the  statute,  the  court  would  have  had  jurisdiction  of 
of  the  parties,  and  would  have  had  the  right  to  direct  that  the 
plaintiff  pay  the  costs.  * 

*  The  view  stated  in  the  text  as  to  the  power  of  the  court  to  award  costs,  even 
though  the  subject-matter  be  not  within  its  jurisdiction,  is  further  sustained  by 
several  cases  in  which  a  similar  question  has  arisen  in  civil  actions  upon  dismiss- 
ing the  complaint  for  the  want  of  jurisdiction. 

Thus,  in  King  a.  Poole  (-'iG  Barb.,  242)  it  was  held  that  on  dismissing  a  complaint, 
on  demurrer,  because  the  court  has  no  jurisdiction  of  the  subject  of  the  action, 
the  court  may  award  judgment  to  defendant  for  costs  thereon.  The  court  possesses 
power  and  jurisdiction  to  determine  whether  it  has  authority  to  entertain  a  par- 
ticular controversy,  although  its  decision  and  the  law  be  that  it  has  no  such 
authority,  and  it  therefore  dismisses  the  suit.  Such  a  question  may  be  presented 
by  a  demurrer,  and  its  decision  must  be  a  judgment. 
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But  if  the  account  in  which  the  plaintiff's  claims  were  speci- 
fied, had  been  annexed  to  the  agreement  to  refer,  and  been 
made  a  part  thereof,  and  filed  with  it,  I  am  of  the  opinion 
the  court  had  jurisdiction  to  give  judgment  for  costs  in  the 
case  against  the  plaintiff;  for  the  claims  specified  in  the  ac- 
count were  for  the  conversion  of  property  by  the  testatrix 
Asenath  Brockett,  deceased,  and  for  money  she  collected  on  a 
note  that  belonged  to  the  intestate,  whom  the  plaintiff  repre- 
sents; and  such  claims  were  referable  under  the  statute.  This 
court  has  held,  in  the  seventh  district,  that  the  object  of  the 
statute  was  to  allow  a  reference  of  all  claims  against  an  estate, 
whether  of  a  legal  or  an  equitable  nature,  which  the  executor 
or  administrator  was  competent  to  settle  and  adjust.  (Fran- 
cisco a.  Fitch,  25  Barb.,  130;  see,  also,  Russell  a.  Lane,  1  ./£., 
519.)  "What  Justice  Hogeboom  said  to  the  contrary  in  Akely 
a.  Akely  (17  How.  Pr.,  21),  was  unnecessary  to  the  decision 
of  that  case;  for  the  alleged  agreement  to  refer  the  claims 
therein  was  only  a  submission  of  the  same  to  arbitration. 
Sands  a.  Craft  (18  How.  Pr.,  438 ;  S.  C.,  10  Abbotts1  Pr.,  217) 

It  \vas  held  also  in  McMahon  a.  Mutual  Benefit  Life  Ins.  Co.  (3  Bosw.,  644  ; 
8.  C.,  8  Abbotts'  Pr.,  297),  that  on  dismissing  an  action  for  w^ant  of  jurisdiction  to 
hear  and  determine  it  upon  its  merits,  the  defendant  is  entitled  to  a  judgment  in 
it  against  the  plaintiff,  for  costs  ;  and  this  rule,  it  was  held,  could  be  sustained  as 
well  upon  general  principles  as  upon  the  provisions  of  the  Code  of  Procedure, 
which  expressly  direct  judgment  for  costs  in  general,  where  the  defendant  pre- 
vails in  the  action. 

The  same  principle  is  recognized  in  another  case  between  the  same  parties  (12 
Abbotts'  Pr.,  28),  where  it  is  intimated  that  in  dismissing  an  action  for  want  of 
jurisdiction,  the  court  have  power  to  give  judgment  for  costs,  where  they  have 
cognizance  of  the  general  nature  of  the  action,  and  the  parties,  by  appearance 
and  pleading,  have  submitted  themselves  to  the  jurisdiction. 

To  similar  effect  is  a  decision  of  the  Supreme  Court  of  Massachusetts  in  Hunt 
a.  Inhabitants  of  Hanover  (8  Mete.,  343). 

Compare,  however,  the  decision  of  the  New  York  Common  Pleas  in  Harriott  a. 
New  Jersey  R.  R.  Co.  (8  Abbotts'  Pr.,  284),  in  which  that  court  held  that  where 
an  action  is  dismissed  on  the  ground  that  the  court  have  no  jurisdiction, — e.  g., 
by  reason  of  the  non-residence  of  the  plaintiff, — but  the  question  of  jurisdiction 
was  not  raised  by  the  issues  in  the  action,  nor  presented  to  be  tried  on  affidavits, 
but  settled  by  an  admission  of  the  party,  in  open  court,  judgment  for  costs,  on 
dismissing  the  complaint,  cannot  be  rendered  ;  and  that  an  appeal  to  the  gene- 
ral term,  from  an  order  made  at  the  special  term,  dismissing  an  action  in  such 
case,  does  not  confer  a  new  jurisdiction  within  the  rule  that  an  appellate  court 
may  grant  costs  on  an  appeal  from  a  judgment  of  an  inferior  court,  on  the  ground 
of  want  of  jurisdiction. 
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is  not  in  conflict  with  Francisco  a.  Fitch  (supra).  See,  also, 
Dayton's  Surrogate,  323  and  351 ;  Godding  a.  Porter  (17  Ab- 
botts' Pr.,  374). 

I  think  no  good  reason  can  be  assigned  for  withholding  the 
right  to  refer  claims  without  action,  under  the  statute,  £or  the 
conversion  of  property  by  a  testator  or  intestate,  or  claims  for 
other  torts  for  which  executors  or  administrators  are  liable ; 
and  as-  the  statute  is  comprehensive  enough  to  authorize  a 
reference  of  such  claims,  without  action,  with  the  approval  of 
the  surrogate,  I  am  of  the  opinion  it  should  be  construed  to 
embrace  them.  Tlfe  learned  opinion  of  Justice  Hogeboom  in 
Akely  a.  Akely  (supra),  has  failed  to  satisfy  me  it  should  be 
differently  construed.  I  think  the  spirit  and  meaning  of  the 
statute  clearly  justify  the  reference  of  such  claims.  But  I  shall 
not  mention  the  different  provisions  of  the  statute  to  sustain 
this  conclusion.  They  may  be  seen  in  volume  three  of  the  5th 
edition  of  the  Revised  Statutes,  commencing  on  page  175. 

The  property  claimed  by  the  plaintiff,  including  the  note  on 
which  the  testatrix  collected  the  money  claimed  by  the  plain- 
tiff, belonged  to  Hezekiah  Brockett,  deceased,  at  the  time  of 
his  death.  The  plaintiff  represents  him  as  administrator.  The 
testatrix  took  the  note  and  other  property,  and  claimed  the 
same  as  widow  of  Hezekiah  Brockett,  deceased,  under  chapter 
157  of  the  Laws  of  1842.  (Laws  0/1842,  194.)  The  referee 
decided  that  the  value  of  the  property  did  not  exceed  $115, 
and  that  the  title  thereto  vested  in  the  testatrix,  as  such  widow, 
immediately  upon  the  death  of  the  said  Hezekiah,  her  hus- 
band. 

The  case,  therefore,  was  one  in  which  the  plaintiff  could  have 
claimed  to  recover  in  his  individual  right,  instead  of  his  repre- 
sentative character;  and  the  court  had  the  right  to  determine 
that  the  plaintiff  should  personally  pay  the  costs  of  the  refer- 
ence. (See  Woodruffs.  Cook,  14  How.  Pr.,  481.) 

The  Justice  at  the  special  term  was  of  the  opinion  that  if  the 
claims  of  the  plaintiff  were  referable  under  the  statute,  it  was 
a  proper  case  to  charge  the  plaintiff  personally  with  the  costs; 
and  I  agree  with  him  that  it  is  such  a  case. 

But  if  I  am  right  in  my  previous  conclusions,  he  erred  in 
holding  that  the  claims  in  question  were  not  referable  under 
the  statute. 
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My  conclusion  therefore  is,  that  the  order  of  the  special  term 
should  be  reversed,  with  $10  costs ;  and  that  the  report  of  the 
referee  should  be  confirmed,  with  $10  costs  of  the  motion  to 
confirm  it;  and  that  judgment  should  be  given  against  the 
plairitifi*  personally  for  the  costs. 

PARKEK,  J.,  concurred. 

MASON,  J.,  concurred  solely  upon  tne  ground  that  the  claims 
in  question  were  referable  under  the  statute,  and  did  not  ex- 
press an  opinion  upon  the  other  question  djscussed  by  Justice 
Balcom. 

Decision  as  stated  in  the  conclusion  of  Justice  Balcom's 
opinion. 


MANNING  a.  PRATT. 

Supreme  Court,  first  District;    General  Term,  Feb.,  1865. 
ARBITRATION. — REVIVAL. — APPEAL. 

In.  case  of  the  death  of  a  party  to  a  proceeding  upon  an  arbitration  and  judgment 
entered  thereon,  under  the  statute,  the  court  have  no  power  to  revive  the 
proceeding  or  to  substitute  another  person  in  the  place  of  the  deceased. 

The  provisions  of  the  Code  of  Procedure  relating  to  the  revival  and  continuance 
of  actions,  do  not  apply  to  arbitration  proceedings  under  the  statute  ;  nor  doea 
the  equitable  power  of  the  court  authorize  such  a  revival. 


After  the  death  of  a  party  to  such  an  arbitration,  a  person  who  by  such  an  un- 
axithorized  order  of  the  court  has  been  substituted  in  place  of  the  deceased, 
cannot  maintain  an  appeal  in  such  proceeding. 

This  was  an  arbitration  proceeding  under  the  statute.  (2  Rev. 
Stat.,  541.) 

Stille  Manning  and  William  A.  Pratt  having  various  con- 
troversies arising  out  of  business  transactions,  submitted  them 
to  arbitration,  and  the  arbitrators,  among  other  matters,  awarded 
that  Manning  was  indebted  to  Pratt  in  the  sum  of  $6,960.05,  as 
a  just  balance  of  the  claims  of  the  parties  submitted. 
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This  part  of  the  award,  however,  was  expressed  to  be  "  pro- 
vided, however,  any  amount  is  allowed  thereon." 

Manning  made  a  motion  at  a  special  term  of  this  court  to 
have  the  award  vacated.  This  motion' was  granted  by  Mr.  Jus- 
tice Ingraham  at  special  term  in  July,  I860,  chiefly  upon  the 
grounds  that  the  award  was  upon  specific  matters,  and  not  upon 
all  matters  in  controversy,  and  that  it  was  uncertain  in  not 
specifying  whether  any  amount  was  allowed  or  not. 

After  the  award,  but  when,  and  whether  before  or  after  the 
order  vacating  the  award,  does  not  appear,  Pratt  assigned  his 
claim  on,  or  under  the  award  to  one  Borst. 

And  also  after  the  award,  but  whether  before  or  after  the 
order  vacating  the  award  does  not  expressly  appear,  Pratt 
died. 

The  order  vacating  the  award  was  made,  on  the  3d  day  of 
July,  1860,  and  that  order  was  appealed  from  in  the  name  of 
Pratt. 

Subsequently,  and  while  that  appeal  was  pending,  a  motion 
was  made  at  special  term,  that  Borst  be  substituted  as  a  party 
in  the  place  of  Pratt,  deceased,  and  on  the  5th  day  of  May, 
1864,  an  order  to  that  effect  was  made,  at  special  term  held  by 
Mr.  Justice  Foster. 

This  motion  and  order  were  founded  on  an  affidavit,  stating 
the  death  of  Pratt,  and  the  assignment  by  him  to  Borst  of  all 
his  (Pratt's)  interest  in  or  under  the  award. 

Manning  now  appealed  from  the  last-mentioned  order. 

C.  A.  Nichols,  for  the  appellant. — I.  Such  an  order  can  be 
made,  on  motion,  only  within  one  year  after  the  death  of  the 
party.  (Code  of  Pro.,  §  121 ;  Keene  a.  La  Farge,  1  JBosw., 
671 ;  Coon  a.  Knap,  13  How.  Pr.,  175  ;  Boredorff  a.  Lord,  17 
Abbotts'  Pr.,  168 ;  S.  C.,  less  fully  reported,  41  Barl.,  211.) 

II.  The  order  could  only  be  granted  on  notice  to  Pratt's  per- 
sonal representative.    Howard  a.  Taylor,  5  Duer,  604;  11  How. 
Pr.,  380  ;  Frankly  n  a.  Graham,  MSS.,  DALY,  J.,  referred  to  in 
notes  to  Code,  ed.  of  1859,  at  p.  99.) 

III.  There  was  no  sufficient  proof  of  the  assignment. 

IV.  Notice  to  the  attorney  of  Pratt  is  not  shown. 

V.  The  right  of  Borst  and  of  Pratt's  executor  being  adverse, 
the  order  should  not  have  been  granted. 
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YI.  That  the  order  is  appealable,  see  St.  John  a.  Croel,  10 
How.  Pr.,  253. 

L.  8.  Cliatfield,  for  the  respondent,  Borst. 

BY  THE  COUKT. — SUTHERLAND,  J. — The  order  appealed  from 
was  not  made  in  any  action.  The  proceeding  in  which  it  was 
made  was  an  arbitration  proceeding  under  the  statute.  Sec- 
tion 121  of  the  Code  has  no  application  to  the  question  of  the 
power  of  the  justice  at  special  term  to  make  the  order.  That 
section  only  authorizes  such  an  order  in  an  action. 

The  Code  does  not  affect  arbitration  proceedings  under  the 
statute.  (Code,  §  471.) 

The  arbitration  proceeding  was  a  statutory  proceeding,  and 
this  court  had  no  power  over  it,  and  had  no  power  to  make 
any  order  in  it,  except  such  as  is  given  or  recognized  by  the 
statute.  The  statute  (§  22)  declares  that  nothing  contained  in 
it  "  shall  be  construed  to  impair,  diminish,  or  in  any  way  affect 
the  power  and  authority  of  the  Court  of  Chancery  over  arbi- 
trators, awards,  or  the  parties  thereto,"  &c.  This  court  is  now 
vested  with  the  chancery  power  or  jurisdiction  recognized  by 
this  section  ;  but  it  can  hardly  be  claimed  that  the  justice  at 
special  term  had  jurisdiction  to  make  the  order  under  the  equity 
power  recognized  by  this  section. 

I  have  looked  in  vain  into  the  statute  for  authority  for  the 
order. 

The  court  has  express  statutory  power  to  confirm,  or  to  vacate, 
or  modify  the  award  (§§  9,  10,  11,  &c.)  on  the  application  of 
any  party  to  the  submission  ;  but  I  find  no  power  given  to  the 
court  to  revive  the  proceeding  in  case  of  the  death  of  a  party, 
or  to  substitute  another  party  in  the  place  of  a  deceased 
party. 

I  think  the  order  must  be  reversed,  but  I  think  it  should  be 
reversed  without  costs ;  for  there  is  considerable  doubt  whether 
Manning  had  any  right  to  bring  the  question  here  by  appeal. 


After  the  order  substituting  him  in  place  of  Pratt,  Borst  had 
taken  an  appeal  from  the  order  vacating  the  award,  and  the 
two  appeals  were  heard  together ;  the  following  opinion  being 
rendered  upon  the  latter: 
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BY  THE  COURT. — SUTHERLAND,  J. — It  follows  from  our  decision 
on  the  appeal  from  the  order  substituting  Borst  in  the  place  of 
Pratt,  deceased,  that  this  appeal  from  the  order  vacating  the 
award,  must  be  dismissed ;  for  as  a  consequence  of  that  de- 
cision Borst  has  no  right  to  prosecute  this  appeal,  and  no  one 
has  appeared  before  us  who  has. 

But  I  think  the  appeal  should  be  dismissed,  without  costs. 

INGRAHAM,  P.  J.,  and  CLERKE,  J.,  concurred  in  these  opinions. 
Orders  accordingly. 


LAWRENCE'S  CASE. 

Surrogate's  Court,  County  of  New  York,  December,  1864. 
EVIDENCE. — EXEMPLIFIED  DECREE  OF  DIVORCE. 

A  decree  of  divorce  cannot  be  proved  by  producing  merely  an  exemplified  copy 
of  the  decree  itself,  if'  it  does  not  recite  all  jurisdictional  facts  ;  but  exem- 
plified copies  of  the  bill  of  complaint  and  subpoena,  with  proof  of  service  of  the 
order  pro  confesso,  the  order  of  reference,  and  the  Master's  report  with  the  depo- 
sitions, should  be  produced,  in  order  to  show  jurisdiction. 

Since  the  power  of  the  courts  to  grant  divorce  is  purely  statutory,  and  not  an  origi- 
nal power  of  the  Court  of  Chancery,  the  decree  must  be  shown  to  be  within 
the  conditions  and  limitations  which  the  statute  prescribes. 

Application  for  probate  of  will  of  Abraham  R.  Lawrence, 
deceased. 

The  facts  are  stated  in  the  opinion. 

Gilbert  Dean,  for  the  proponents. 
Samuel  Jones,  opposed. 

TUCKER,  Surrogate. — The  question  is  raised  whether  a  certified 
copy  of  a  decree  of  the  late  Court  of  Chancery,  in  the  suit  of 
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Margaret  Parslow  a.  Henry  A.  Parslow,  decreeing  a  divorce 
between  the  parties  for  the  cause  of  adultery,  introduced  in  or- 
der to  prove  the  fact  of  such  divorce,  should  be  received  in 
evidence.  The  document  is  exemplified  under  his  seal  by  the 
county  clerk  of  the  city  and  county  of  New  York — who,  by 
statute,  is  its  official  custodian — as  a  correct  transcript  of  the 
original. 

The  decree  is  objected  to  as  not  to  be  received  without  the 
pleadings  and  depositions  in  the  suit,  and  it  is  urged  that  it  does 
not  show  on  its  face  the  jurisdiction  of  the  court  by  which  it 
purports  to  be  granted. 

The  rule,  as  laid  dowTn  by  Greenleaf  (§  511),  is  that  a  decree 
in  chancery  may  be  proved  by  an  exemplification,  and  that 
where  the  decree  is  offered  merely  for  proof  of  the  res  ipsa, 
namely,  the  fact  of  such  decree,  no  proof  of  any  other  proceed- 
ing is  required. 

And  Buller  (Butter's  N.  P.,  235)  states  the  rule  to  be,  that 
if  a  party  wants  to  avail  himself  of  a  decree  only,  and  not  of  an 
answer  or  deposition,  the  decree,  being  under  the  seal  of  the 
court,  and  enrolled,  may  be  given  in  evidence  without  pro- 
ducing the  bill  and  answer.  Under  decisions  in  our  State,  the 
enrollment  of  the  decree  would  be  unnecessary.  (5  Wend.,  47;  5 
Paige,  304.)  And  Lord  Abinger,  in  Laybourn  a.  Crisp  (8  Carr. 
<&  Payne,  397),  received  a  decree,  bill  and  answer,  and  intimated 
that  the  decree  might  be  received  without  them.  In  1  Bing. 
2f.  C.,  597,  a  decree  in  chancery  was  read  in  evidence,  it  not 
appearing  whether  the  pleadings  were  put  in. 

In  the  case  of  Simmons  a.  De  Barre  (8  Abbotts^  Pr.,  269  ; 
S.  C.,  4  Bosw.,  547),  the  question  arose  whether  a  divorce  de- 
cree of  the  City  Court  of  Brooklyn,  a  local  court  having  in- 
ferior jurisdiction,  but  invested  by  the  Legislature  with  equity 
powers,  and  the  power  of  granting  divorces,  could  be  received 
in  evidence.  Mr.  Justice  Pierrepont,  in  the  trial  before  a  jury, 
in  the  Superior  Court,  had  admitted  the  copy  of  the  decree  in 
evidence,  but  afterwards  granted  a  new  trial.  The  plaintiff 
appealed  from  the  order  granting  a  new  trial,  and  the  admissi- 
bility  of  the  record  was  the  question  decided  adversely  at  gene- 
ral term. 

The  court  held  that  the  City  Court  of  Brooklyn  was  an  in- 
ferior court,  and  that  its  jurisdiction  could  not  therefore  be 
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presumed  in  support  of  the  validity  of  its  proceedings,  but  that 
enough  must  appear  on  the  records,  or  be  otherwise  proven,  to 
show  that  it  had  possessed  jurisdiction  of  the  subject-matter. 
And  the  decree  was  rejected  as  matter  of  evidence  upon  that 
ground.  Chief-justice  Bosworth  said,  on  deciding  this  point, 
that  it  was  unnecessary  to  go  further  and  inquire  whether 
a  copy  of  the  judgment  of  a  superior  court,  in  an  action  of 
divorce,  without  a  copy  of  the  pleadings,  would  be  competent 
and  sufficient  evidence  that  the  parties  were  divorced  by  a 
regular  and  valid  judicial  determination,  provided  the  judg- 
ment recited  the  nature  of  the  action  and  the  appearance  of  the 
parties  in  the  court,  and  that  they  were  heard  on  the  applica- 
tion for  judgment.  So  that,  assuming  the  late  Court  of  Chan- 
cery to  have  been  a  superior  court,  the  very  question  which 
now  arises  here  was  the  one  left  undecided  by  the  Superior 
Court. 

The  power  of  granting  divorces  a  mnculo  for  the  cause  of 
adultery  did  not  exist  among  the  original  powers  of  the  English 
Court  of  Chancery,  nor  among  those  of  the  Court  of  Chancery 
of  the  State  of  New  York.  In  this  State  it  was  expressly  con- 
ferred by  statute.  The  Revised  Statutes  provided  (3d  edition), 
that  divorces  might  be  decreed  and  marriages  disolved  by 
the  Court  of  Chancery,  whenever  adultery  had  been  com- 
mitted by  either  husband  or  wife,  in  either  of  the  following 
cases: 

1st.  Where  both  husband  and  wife  were  inhabitants  of  this 
State  at  the  time  of  the  commission  of  the  offence. 

2d.  Where  the  marriage  had  been  solemnized  or  had  taken 
place  within  this  State,  and  the  injured  party  at  the  time  of 
the  commission  of  the  offence,  and  at  the  time  of  exhibiting 
the  bill  of  complaint,  should  be  an  actual  inhabitant  of  this 
State. 

3d.  Where  the  offence  had  been  committed  in  this  State,  and 
the  injured  party,  at  the  time  of  exhibiting  the  bill  of  complaint, 
was  an  actual  inhabitant  of  this  State. 

The  jurisdiction  in  such  actions  thus  conferred  by  the  statute 
is,  therefore,  of  a  limited  nature,  and  could  not  be  exercised 
except  within  the  conditions  and  limitations  prescribed.  The 
decree  produced  and  offered  in  evidence  does  not  show  upon 
its  face  the  existence  of  the  facts  which  are  necessary  and 
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indispensable  for  the  exercise  of  this  jurisdiction.  It  does  not 
show  the  place  of  inhabitancy  of  the  parties  to  the  suit,  nor  the 
place  or  time  of  the  commission  of  the  offense,  one  or  the  other 
of  which  facts  was  a  condition  precedent  to  the  existence  of 
jurisdiction  by  the  Court  of  Chancery.  Were  the  power  to 
grant  divorces  an  original  power  of  the  Court  of  Chancery,  I 
should  not  consider  it  needful  that  the  decree  should  show 
these  things.  But,  in  the  exercise  of  powers  conferred  and 
limited  by  statute,  it  would  seem  reasonable  that  even  a  su- 
perior court  cannot  dispense  with  such  recitals  as  will  un- 
equivocally demonstrate  its  jurisdiction  in  making  its  decree. 

I  consider,  therefore,  that  I  must  require  that  exemplified 
copies  of  the  bill  of  complaint,  subpoena  ad  respondendum, 
with  proof  of  service,  order  pro  confesso,  order  of  reference,  and 
Master's  report,  with  the  depositions,  be  produced  to  show  juris- 
diction and  to  authorize  me  to  receive  in  evidence  the  exempli- 
fied copy  of  the  decree  now  offered. 


WILLIAMS'S  CASE. 

Surrogate's  Court,  County  of  New  York,  December,  1865. 
PRIORITY  OF  RIGHT  TO  LETTERS  OF  ADMINISTRATION. 

Where  a  person  entitled  to  be  appointed  administrator  in  preference  to  others, 
loses  the  appointment  by  failing  to  give  the  security  required,  and  another 
person  is  appointed,  the  preference  is  thereby  lost ;  and  the  surrogate  cannot, 
on  a  subsequent  application  of  the  former,  revoke  the  latter  appointment  and 
appoint  the  former  merely  because  the  former  has  become  able  to  give  such 
security. 

Petition  by  Mrs.  Mary  G.  Williams,  for  a  grant  of  letters  of 
administration  on  the  estate  of  her  late  husband,  Elijah  D. 
Williams,  deceased. 

The  petitioner  had  formerly  applied  for  letters  of  administra- 
tion, and  consented  in  writing  to  be  joined  with  John  Owen,  a 
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stranger  to  the  estate,  not  otherwise  entitled  to  administration. 
Letters  were  accordingly  issued  to  them  jointly,  as  administra- 
tor'and  administratrix,  on  the  7th  day  of  June,  1864.  Their 
bond  was  a  joint  bond  in  the  usual  form,  with  two  sufficient 
sureties. 

On  the  3d  day  of  November,  1864,  both  the  sureties  on  the 
bond  applied  to  the  surrogate  to  be  released  from  responsibility 
on  account  of  the  future  acts  or  defaults  of  Mrs.  Williams  as 
administratrix.  A  citation  was  issued  to  her,  and  she  failing 
to  give  new  sureties,  the  letters  of  administration  were  revoked 
by  the  surrogate,  as  to  her,  on  the  26th  of  November,  leaving 
Mr.  Owen  the  sole  administrator. 

On  the  3d  December,  1864,  Mrs.  Williams  presented  the 
present  petition  for  letters  of  administration  on  the  goods  and 
chattels  of  the  intestate,  in  her  right  as  a  widow,  reciting  these 
facts  in  her  petition,  and  alleging  that  she  is  now  able  to  furnish 
security  according  to  law  and  to  the  satisfaction  of  the  sur- 
rogate. 

C.  E.  Whitehead,  for  the  petitioner. 
II.  W.  Robinson,  for  the  administrator. 

TUCKER,  Surrogate. — The  only  question  I  feel  called  upon  to 
decide  in  this  case  is,  whether  the  widow,  having  thus  lost  the 
right  of  administration,  and  it  having  passed  to  a  stranger  by 
operation  of  law,  has  now  the  power  to  reclaim  the  right  and 
revoke  her  consent. 

I  have  nothing  to  do  with  the  hardship  of  the  case.  It  is 
true  that  the  policy  of  the  law  does  not  favor  the  intrusting  of 
the  administration  and  settlement  of  estates  to  strangers.  But 
it  is  also  true  that  in  all  cases  where  the  widow  or  next  of  kin 
has  lost  the  right  which  the  law  first  confers  on  them,  the  law 
does  give  it  to  strangers. 

The  consent  once  given  by  the  widow  cannot  be  revocable. 
Upon  that  consent  and  the  consequent  issue  of  joint  letters  of 
administration,  the  administrator  stood  upon  an  equal  footing 
with  herself,  in  all  that  related  to  the  estate.  She  made  him 
her  equal,  and  gave  him  the  same  right  she  had  herself. 

There  is  only  one  case  provided  in  the  statutes,  in  which  a 
party  who  has  lost  the  right  to  represent  an  estate  can  after- 
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wards  reclaim  and  regain  it.  That  is  where  the  person  named 
in  a  will  as  executor  may  be  laboring  under  a  disability  from, 
nonage,  or  alienage,  or  from  being  a  married  woman,  at  .the 
time  of  the  first  granting  of  letters  testamentary,  which  disa- 
bility shall  be  afterwards  removed.  In  such  case,  it  is  pro- 
vided, that  such  person  may  then  apply  for  and  receive  sup- 
plementary letters  testamentary,  and  be  joined  with  the  persons 
theretofore  authorized  to  execute  the  will. 

In  the  case  where  a  relative  or  creditor,  not  first  entitled  to 
letters  of  administration  on  the  goods  of  an  intestate,  applies 
for  such  letters,  the  surrogate  is  required  to  cite  those  having 
the  prior  right,  who  may  not  have  renounced  it.  If  no  renun- 
ciation be  filed,  and  no  cause  shown  to  the  contrary  by  those 
cited,  letters  issue  to  the  applicant  or  to  the  party  next  entitled, 
and  it  cannot  be  claimed  that  such  letters  may  be  revoked  upon 
the  subsequent  appearance  of  the  persons  cited,  with  satisfac- 
tory security. 

The  power  of  the  surrogate  to  revoke  letters  issued  under 
fraud,  misrepresentation  or  mistake  of  existing  facts,  is  beyond 
question.  But  there  appears  to  be  none  such  in  this  case.  It 
seems  that  the  widow  could  not  obtain  the'  sureties  on  her  first 
application  to  the  surrogate  without  consenting  to  associate  Mr. 
Owen  with  herself  in  the  administration.  Whether  Mr.  Owen 
(as  she  alleges,  but  he  denies)  has  now  induced  them  to  with- 
draw as  her  sureties  or  not,  does  not  affect  the  mere  question  of 
his  or  her  right.  Admitting  that  he  has  done  so,  his  conduct 
could  not,  as  claimed  by  the  widow,  create  such  a  state  of  facts 
as  would  justify  the  revoking  of  his  letters  on  the  ground  of 
fraud,  false  representation,!  or  mistake  of  facts. 

There  is  no  remedy  for  the  widow  on  this  application,  and 
the  petition  must  be  denied. 
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NEIDIG  a.  EIFLER 
Supreme  Court,  First  District;  General  Term,  Feb.,  1865. 

BAILMENT. — CHATTEL  MORTGAGE. 

A  leasing  of  chattels  for  a  specified  rent,  wfth  an  agreement  for  the  sale  of  them, 
Is  not  a  conditional  sale,  nor  i»  the  contract  for  hire  a  chattel  mortgage,  to  the 
vendors,  requiring  to  be  filed  under  the  statute  to  give  it  validity. 

Appeal  from  a  judgment. 

The  plaintiffs,  Henry  Neidig,  Peter  P.  Decker,  and  Christian 
Neidig,  leased  to  one  Henry  Haag  the  fixtures  and  furniture  of 
their  restaurant  for  $18  per  month,  with  an  agreement  that  if  said 
Haag  should  punctually,  pay  the  rent  for  six  months  they  would 
give  a  good  and  sufficient  bill  of  sale  of  them  to  him.  The 
property  was  kept  and  used  in  a  restaurant  carried  on  by  the 
wife  of  H^ag,  which,  however,  was  unknown  to  the  plaintiffs. 
Haag  paid  the  rent  for  two  months  and  no  more,  when  during 
his  absence  from  the  city  Mrs.  Haag  sold  the  property,  with  the 
restaurant,  to  the  defendants,  Nicholas  Eifler  and  Herman 
Weshaeher,  who  took  it  in  good  faith  and  without  knowledge 
of  the  plaintiffs'  claim. 

The  cause  was  tried  in  May,  1863,  before  Mr.  Justice  "Welles, 
a  jury  being  waived  by  the  parties,  and  these  facts  being  agreed 
upon. 

WELLES,  J. — The  transaction  constituted  a  bailment  for  hire 
for  five  months,  with  a  contract  on  the  part  of  the  plaintiffs  to 
convey  the  property  to  Haag  at  the  expiration  of  that  time, 
upon  payment  to  them  of  the  moneys  agreed  to  be  paid  for  the 
use  of  the  property  during  the  same  time.  It  was  not  a  sale 
in prcsenti.  In  both  the  instruments  between  the  plaintiffs  and 
Haag,  which  bear  even  date  with  each  other,  and  must  be  con- 
strued together,  the  parties  expressly  agree  that  DO  sale  should 
be  thereby  implied. 
VOL.  XVIII.— 23 
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Such  an  arrangement  was  perfectly  lawful,  and  the  language 
of  the  agreements  is  so  specific  as  to  leave  no  doubt  of  the  in- 
tention of  the  parties. 

In  all  agreements  for  the  sale  of  property,  it  is  competent  for 
the  parties  to  provide  that  the  title  shall  not  pass  from  the  ven- 
dor to  the  vendee  until  full  payment  of  the  purchase-money, 
and  in  the  absence  of  evidence  of  an  intention  to  defraud  credi- 
tors or  purchasers,  such  a  provision  will  be  upheld  and  en- 
forced. 

The  case  is  not  affected  by  the  statute  providing  for  filing 
chattel-mortgages  and  conveyances  intended  to  operate  as  chat- 
tel-mortgages. (3  Rev.  Stat.,  5  ed.,  222,  §  9.)  The  agreements 
between  the  plaintiffs  and  Haag  do  not  constitute  a  chattel- 
mortgage,  nor  an  agreement  intended  to  operate  as  such,  for 
the  reason  that  a  chattel-mortgage  passes  the  legal  title  of  the 
property  from  the  mortgagor  to  the  mortgagee,  subject  to  be 
defeated  upon  the  performance  by  the  mortgagor  of  its  con- 
ditions, and  upon  the  performance  of  which  the  title  reverts  to 
him.  It  always  presupposes  title  in  the  mortgagor,  which  by 
the  mortgage  he  transfers  to  the  mortgagee,  which  continues  in 
the  latter  until  the  performance  of  the  conditions.  In  this  case, 
Haag  never  had  any  title  to  the  property  in  question  ;  on  the 
contrary,  it  was  always  in  the  plaintiffs.  Haag,  therefore, 
could  not  and  did  not  attempt  to  convey  any  title  to  the  plain- 
tiffs, as  the  title  was  confessedly  in  them  all  the  while.  It  was 
therefore  unnecessary,  and  would  have  been  an  idle  proceeding 
for  the  plaintiffs  to  have  filed  these  agreements  in  pursuance  of 
the  statute  referred  to. 

There  must,  therefore,  be  judgment  for  the  plaintiffs  for  the 
possession  of  the  property  in  question,  according  to  the  pro- 
visions" of  section  277  of  the  Code,  with  costs. 

From  the  judgment  entered  in  accordance  with  this  decision, 
the  defendants  appealed  to  the  court  at  general  term.  ' 

Townsend  &  Levinger,  for  the  appellants. — I.  The  actual 
agreement  between  plaintiffs  and  Ilaag  was  not  a  letting  of  the 
property  in  question  for  hire,  but,  taking  the  two  written  agree- 
ments together,  must  be  construed  into  a  conditional  sale  of  the 
property  to  Haag,  accompanied  with  a  delivery  of  the  posses- 
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sion.  The  property  was  to  become  Haag's  upon  his  paying  the 
several  installments  mentioned  in  the  agreements.  The  install- 
ments of  $18  per  month  were  not  rent,  but  payments  on  ac- 
count of  the  purchase-money. 

II.  The  defendant  bought  the  property  in  good  faith  and  for 
full  value,  from  Mrs.  Ilaag,  without  any  knowledge  of  the  agree- 
ment in  writing  between  the  plaintiffs  and  Haag,  and  must 
therefore  be  protected. 

Plaintiffs  had  conferred  upon  Haag,  by  their  own  voluntary 
act,  the  external  indicia  of  ownership,  by  delivering  possession 
under  a  conditional  sale,  and  cannot  set  up  their  latent  title 
against  the  defendants,  who  are  bona-fide  purchasers.  (Saltus 
a.  Everett,  20  Wend.,  279  ;  Mowrey  a.  Walsh,  8  Cow.,  243  ; 
Root  a.  French,  13  Wend.,  572.) 

III.  Plaintiffs,  by  leaving  the  property  in  the  possession  of 
Haag  after  the  27th  day  of  October,  1863,  and  after  he  had 
omitted  to  pay  the  installment  due  on  that  day,  thereby  waived 
the  condition  of  the  sale.     This  omission  of  plaintiffs  to  remove 
the  property  after  default  had  been  made  in  payment  by  Haag, 
and  their  permitting  it  to  remain  in  his  possession,  and  to  use 
it  as  his  own  for  weeks  after,  taking  no  steps  to  obtain  posses- 
sion until  December,  is  equivalent  to  an  absolute  and  uncondi- 
tional redelivery  after  the  default  had  been  made,  and  brings 
the  case  within  the  rule  laid  down  by  the  Court  of  Appeals  in 
Smith  a.  Lynes  (1  Scld.,  44-46). 

IV.  The  agreement  between  plaintiffs  and  Haag  should  be 
construed  as  a  mortgage  back  to  plaintiffs  as  security  for  the 
unpaid  installments ;  and,  as  such,  is  void  as  against  a  bona-fale 
•purchaser,  because  not  filed  in  pursuance  of  the  statute.  (3  Rev. 
Stat.,  5  ed.,  222,  §  9.)  > 

L.  A.  Lockwood,  for  the  respondents. — I.  The  agreements 
under  which. the  property  was  delivered  to  Ilaag  constitute  a 
bailment  for  hire.  The  language  expressly  states  a  hiring  and 
letting,  and  forbids  even  an  implication  of  an  agreement  to  sell 
— much  more  a  sale. 

II.  No  title  passed  to  Ilaag.     It  remained  in  the  plaintiffs. 
Haag's  possession  even  was  conditional.     The  agreement  was 
neither  a  conditional  sale  nor  a  chattel-mortgage. 

III.  The  "  indicia"  of  property  which  Haag  had  were  poa 
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session,  and  the  agreement,  which  latter  expressly  negatives  his 
ownership. 

IV.  The  doctrine  that  possession  carries  with  it  the  evi- 
dence (indicia)  of  property,  so  as  to  protect  a  person  ac- 
quiring it  in  the  usual  course  of  trade,  is  limited  to  cash,  bank 
bills,  and  bills  payable  to  bearer.  (Salturs  a.  Everett,  20  Wend., 
377.) 

Mere  possession  will  not  enable  the  possessor  to  give 
a  good  title  except  as  above.  (Covill  a.  Hill,  4  Den.t 
827.) 

BY  THE  COURT. — Judgment  in  this  case  must  be  affirmed, 
with  costs. 


PINCKNEY'S  CASE. 

Supreme  Court,  First  District ;  General  Term,  Feb.,  1865. 
APPEAL. — VACATING  ASSESSMENTS. — SPECIAL  PROCEEDINGS. 

An  appeal  lies  to  the  court  at  general  term  from  an  order  made  at  special  term 
upon  an  application  to  vacate  an  assessment  in  the  city  of  New  York,  for  fraud 
or  legal  irregularity. 

The  proceedings  to  vacate  such  assessments,  given  by  the  act  of  1858,  are  special 
j  proceedings,  within  the  meaning  of  the  act  of  1854,  which  gives  appeals  from, 
orders,  &c.,  of  court  in  special  proceedings. 

Motion  to  dismiss  appeal. 

This  motion  was  made  to  dismiss  an  appeal  taken  from  an 
order  made  at  special  term,  vacating  the  assessment  for  opening 
Madison  Avenue. 

The  application  was  made  to  the  special  term,  and  the  judge 
there  held  there  were  such  legal  irregularities  as  warranted 
him  in  setting  aside  the  assessment  on  the  lots  of  the  pe- 
titioner. 
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The  petitioner  now  sought  to  have  the  appeal  dismissed  on  the 
ground  that  no  appeal  lies  from  such  an  order. 

A.  JSrown,  for  the  petitioner. 
W.  Trull,  for  the  Mayor,  &c. 

BY  THE  COURT.* — INGRAIIAM,  P.  J. — It  is  very  clear  that  this 
case  does  not  fall  within  any  of  the  class  of  cases  in  which  ap- 
peals are  allowed  by  the  Code  of  Procedure.  The  chapter 
which  regulates  appeals  to  the  general  term  is  confined  to  judg- 
ments and  orders  made  in  an  action.  If  there  was  any  doubt 
about  this  construction  as  applied  to  the  350th  section,  it  is  re- 
moved by  the  8th  section,  which  limits  the  2d  part  of  the  Code 
to  civil  actions,  except  when  otherwise  provided.  All  the 
provisions  regulating  .appeals  in  that  chapter  apply  to  pro- 
ceedings in  actions,  and  they  do  not  sustain  the  appeal  in  this 
case. 

If  there  were  no  other  provisions  of  law  to  sustain  this  appeal, 
this  motion  ought  to  be  granted. 

The  statute  of  1854  (p.  592,  ch.  270),  extends  the  right  of  ap- 
peal to  the  general  term,  to  a  class  of  cases  not  embraced  within- 
the  chapter  of  the  Code  before  referred  to.  By  that  statute  it 
is  enacted  that  such  appeal  may  be  taken  from  any  judgment, 
order,  or  final  determination  made  at  a  special  term,  in  any 
special  proceeding  in  the  court. 

A  special  proceeding  is  defined  to  be  any  remedy  other  than 
an  action.  (Code,  §  3.) 

Under  this  definition,  a  proceeding  before  referees  to  hear 
appeals  from  commissioners  of  highways  has  been  decided  to 
be  a  special  proceeding.  (People  a.  Flake,  14  How.  /V.,  527.) 
An  assessment  of  damages  in  laying  out  a  plank-road  (3  Code 
7?.,  148),  a  proceeding  by  commissioners  to  appraise  compen- 
sation for  lands  taken  under  the  Railroad  Act  (N.  Y.  Central 
R.  R.  C.  a.  Marvin,  1  Kern.,  277),  and  other  matters  of  a  simi- 
lar character,  not  originating  as  actions,  have  been  held  to  be 
special  proceedings. 

We  have  no  definition  of  a  special  proceeding  given  in  the 
act  of  1854,  and  if  we  take  the  definition,  as  given  by  the  Code, 

Present,  INORADAX,  P.  J.,  and  CLERKS,  J. 
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there  can,  I  think,  be  no  difficulty  in  holding  that  the  proceed- 
ing now  under  consideration  is  "  a  remedy  (other  than  an  action) 
for  the  redress  or  punishment  of  a  wrong." 

The  act  under  which  this  proceeding  was  taken,  allows  the 
application  to  be  made  to  a  judge  of  the  Supreme  Court  in 
special  term  or  in  vacation.  Where  the  proceeding  is  taken  in 
the  special  term,  it  is  clear  that  a  certiorari  will  not  lie,  be- 
cause it  would  be  addressed  to  the  same  court  in  which  it  is 
made  returnable.  This  objection,  however,  would  not  be  good 
where  the  proceeding  was  before  a  justice  of  the  court  out  of 
court.  It  would  then  be  similar  to  all  other  statutory  proceed- 
ings, where  a  justice  of  the  court  is  authorized  out  of  court  to 
conduct  special  proceedings,  such  as  insolvent  cases,  attach- 
ments against  vessels,  summary  proceedings  for  the  possession 
of  lands,  and  other  proceedings  of  a  similar  character,  in  all  of 
which  a  certiorari  from  this  court  is  allowed  to  review  the  de- 
cisions therein.  When  this  question  was  before  the  general 
term  of  this  district  in  the  matter  of  80th  street,*  the  court  did 
not  hold  that  the  writ  would  not  lie,  but  that  as  the  allowance 
of  a  writ  of  certiorari  rested  in  the  sound  discretion  of  the  court, 
and  as  the  parties  had  a  complete  remedy  under  the  act  of 
1858,  it  was  inexpedient  to  proceed  by  certiorari. 

There  may  also  be  the  additional  reason,  that  as  the  writ  of 
certiorari  would  only  bring  up  the  record,  and  not  the  evidence, 
complete  justice  could  not  be  done  in  that  mode  between  the 
parties.  If  the  objection  appeared  upon  the  record,  I  see  no 
reason  why  it  might  not  be  so  reviewed.  In  Susquehanna 
Bank  a.  Supervisors  of  Broome  Co.  (25  N.  Y.,  312),  DENIO,  Ch.-J., 
says,  "we  suppose- that  a  certiorari  might  at  the  discretion  of  the 
Supreme  Court  be  awarded  to  determine  the  validity  of  a  tax." 
If  of  a  tax,  surely  an  assessment  for  a  local  improvement  less 
extensive  in  its  boundaries,  and  of  less  importance  to  the  muni- 
cipal authorities  may  be  reviewed  in  the  same  way. 
'  In  the  present  case,  however,  the  proceeding  was  commenced 
in  the  special  term  of  the  court,  and  is  a  proceeding  in  the 
court,  just  as  much  as  if  it  were  an  action.  The  5th  section 
designates  the  decision  of  the  judge  as  a  judgment,  and  directs 


*  The  decision  in  that  proceeding  is  reported  17  Ante,  324. 
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what  proceedings  shall  bo  taken  when  that  judgment  be  so 
rendered. 

I  am  aware  of  the  decision  of  the  Court  of  Appeals,  in  the 
matter  of  the  application  of  John  M.  Dodd  to  vacate  an  as- 
sessment, &c.  That  case  appears  to  have  been  before  a  justice 
out  of  court,  and  the  learned  Chief-justice,  when  he  says  the  act 
of  1854  has  no  application  to  the  case,  says  it  is  because  the  pro- 
ceeding is  not  in  a  court  of  justice.  He  says,  to  be  a  special 
proceeding,  there  must  be  a  litigation  in  a  court  of  justice.  This, 
proceeding  is  commenced  by  a  notice  to  the  adverse  party,  it 
is  brought  before  the  special  term  of  the  court,  evidence  is 
taken  before  the  court,  the  case  is  argued  by  the  respective 
counsel,  and  judgment  is  rendered  therein.  (There  are  no  other 
requisites  to  be  added  to  make  it  a  litigation  in  a  court  of  jus- 
tice. Certainly,  it  is  much  more  appropiately  within  the  descrip- 
tion of  a  special  proceeding,  than  the  admission  of  attorneys  in 
the  court,  which  was  held  by  the  Court  of  Appeals  to  be  a  sub- 
ject of  review  in  that  court.  The  evils  which  must  follow  from 
applying  that  rule  to  these  proceedings  will  be  serious.  In 
this  case  which  involves  assessments  to  a  very  large  amount, 
we  have  now  two  decisions  from  different  justices  in  direct  con- 
flict, the  one  holding  that  the  case  is  within  the  statute,  and  the 
other  that  ij  is  not,  and  a  third  application  is  pending  and  as 
yet  undecided.  If  such  conflicting  decisions  in  matters  of  so 
much  magnitude  cannot  be  reviewed  either  by  appeal  or  by 
certiorari,  an  amendment  of  the  statute  allowing  such  review  is 
greatly  needed. 

Without  expressing  any  opinion  as  to  the  right  of  appeal 
from  an  orcter  made  before  a  justice  out  of  court,  we  think  this 
case  was  pending  in  the  special  term  of  the  court;  that  it  has 
all  the  requisites  of  a  special  proceeding,  viz.,  pleadings,  trial, 
and  judgment,  and  as  such  comes  clearly  within  the  descrip- 
tion of  a  special  proceeding  in  the  Code,  and  under  the  act  of 
1854  is  appealable. 

Motion  denied. 
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DAVIS  a.  DUFFIE. 

New  York  Superior  Court;  Special  Term,  June,  1861. 

REDEMPTION  FROM  MORTGAGE  AND  FORECLOSURE. — PARTIES. — 
SERVICE  OF  PROCESS. — COMMENCEMENT  OF  ACTION. — VOID  CON- 
VEYANCE BY  PLAINTIFF. — COSTS. 

In  an  action  to  redeem  real  property  from  a  mortgage,  brought  after  a  supposed 
foreclosure  of  the  mortgage,  under  which  foreclosure  the  mortgagee  had  bid  in 
the  property  ;  the  grantees  of  such  mortgagee  being  in  possession,  are  neces- 
sary parties,  and  are  to  be  treated  as  assignees  of  the  mortgage  in  proportion 
to  their  interests. 

Held,  also  in  this  case  that  the  redemption-money  should  be  distributed  among 
them  on  the  basis  of  their  purchase-money,  and  in  the  order  of  the  con- 
veyance. 

The  delivery  of  summons  and  complaint  to  the  sheriff  to  be  served,  with  an  hon- 
est intent  to  have  them  served,  is  a  commencement  of  the  action,  so  as  to  save 
the  case  from  the  Statute  of  Limitations. 

Where  A.  conveyed  to  B.  a  part  of  certain  lands  which  were  held  adversely  by 
third  persons,  and  A.  and  B.  subsequently  united  in  bringing  an  action  to 
recover  the  lands,  pending  which  B.  conveyed  to  C.,  who  was  thereupon  sub- 
stituted as  a  plaintiff  in  B.'s  stead: — Held,  that  the  action  could  not  be  de- 
feated upon  the  objection  that  such  conveyances  were  void  by  th-e  statute. 

In  an  action  to  redeem  real  property  which  the  defendants  have  resisted  on  a 
point  of  law,  which  wholly  fails  them,  costs  should  not  be  allowed  to  them  on 
judgment  against  them  as  in  ordinary  cases  of  redemption. 

Trial  by  the  court. 

This  action  was  brought  by  Smith  Davis  and  Brian  Reilly 
(for  the  latter  of  whom  Oliver  Davis  was  afterwards  substituted) 
against  Cornelius  R.  Duffie,  Jonas  Conklin,  Gerard ns  A.  C. 
Van  Beuren,  William  V.  Brady,  Thaddeus  Sherman,  Senior, 
Thaddeus  Sherman,  Junior,  Edgar  M.  Brown,  The  East  River 
Savings  Institution,  and  John  W.  Mitchell,  impleaded  with 
others. 

The  plaintiff  Smith  Davis  was  seized  of  the  premises  in 
question  in  this  cause,  and  on  the  8th  of  March,  1838,  executed 
a  mortgage  thereof  to  the  defendant,  Cornelius  R.  Duffie.  lie 
was  convicted  of  forgery  and  sentenced  to  the  State  prison,  to 
which  he  was  committed  for  seven  years.  His  term  of  impris- 
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onment  expired  on  the  2d  of  September,  1846,-  when  he  was 
discharged. 

While  he  was  so  imprisoned,  a  suit  was  commenced  by  Cor- 
nelius R.  Duffie,  by  a  next  friend,  in  the  late  Court  of  Chan- 
cery, before  the  Vice-chancellor  of  the  First  Circuit,  to  foreclose 
such  mortgage.  The  present  plaintiff,  Davis,  the  mortgagor, 
and  his  wife,  and  certain  judgment-creditors,  were  made  par- 
ties thereto. 

The  mortgage  executed  by  Smith  Davis,  and  upon  which  the 
foreclosure  was  made,  contained  a  clause  that  the  principal 
should  be  forfeited  upon  non-payment  of  the  interest.  The 
interest  was  duly  paid  down  to  the  8th  of  March,  1839.  The 
foreclosure  took  place  for  interest  falling  due  on  the  8th  of 
September,  1839. 

The  subpoena  in  such  suit  was  served  personally  upon  Davis, 
on  the  21st  of  December,  1839,  in  the  prison,  and  also  upon  the 
keeper.  It  was  returnable  on  the  23d  of  said  December.  No 
one  appeared  for  him  as  solicitor  or  otherwise.  The  bill  was 
taken  as  confessed.  A  decree  of  foreclosure  and  sale  was  made 
on  the  10th  of  September,  1840,  under  which  the  premises 
were  sold 'by  a  master  in  chancery,  and  purchased  by  the 
said  Duffie,  who  received  the  master's  deed  on  the  29th  of  May, 
1841. 

In  the  year  1850,  Duffie  made  sale  of  the  property  by  public 
auction,  and  conveyed  various  parcels  to  purchasers  by  deeds, 
with  covenants  of  warranty.  Two  of  the  lots,  described  in  the 
complaint  as  Nos.  35  and  9,  were  bid  off  by  the  defendant, 
John  W.  Mitchell,  for  the  defendant,  Cornelius  R.  Duffie.  No 
deed  was  executed,  and  the  title  to  the  same  still  remained  in 
Cornelius  R.  Duffie. 

The  defendant  Jonas  Conklin  became  the  purchaser  of  lot 
No.  112,  and  received  a  deed  therefor,  dated  the  7th  of  Novem- 
ber, 1850.  The  consideration  was  the  sum  of  $485.  The  title 
to  the  same  still  remained  in  him.  The  defendant- William  V. 
Brady  became  the  purchaser  of  lots  Nos.  62,  73, 105,  267,  268, 
269,  270,  271,  and  272,  for  the  aggregate  amount  of  $1.290,  and 
received  a  deed  therefor,  dated  the  7th  of  November,  1850. 

The  lots  Nos.  62,  73,  and  105,  so  purchased  by  Brady,  were 
conveyed  before  the  commencement  of  this  suit,  and  were  still 
held  by  the  defendant  Gcrardus  A.  C.  Van  Beuren,  who  has 
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mortgaged  the  same,  with  other  property,  to  the  defendant,  the 
East  River  Savings  Institution. 

The  lots  Nos.  270,  271,  and  272,  so  purchased  by  Brady, 
were,  before  the  commencement  of  this  action,  conveyed  to, 
and  were  still  held  by  the  defendant,  Thaddeus  Sherman,  Jr. 
The  defendants,  William  Y.  Brady  and  Thaddeus  Sherman, 
Sen.,  respectively,  held  mortgages  upon  the  same. 

The  lots  ISTos.  267,  268,  and  269,  also  purchased  by  Brady, 
were  disposed  of  and  conveyed  by  him  to  other  parties,  made 
parties  to  the  suit,  but  as  to  those  persons  and  lots,  the  claim 
has  been  compromised  and  the  action  discontinued.  Lot  'No. 
23  was  purchased  at  the  sale  by  John  Erhardt,  who  also  has 
been  compromised  with,  and  the  action  as  to  him  and  such  lot 
discontinued. 

In  August,  1856,  the  present  plaintiff,  Smith  Davis,  and  one 
Brian  Reilly  filed  a  complaint  for  the  purpose  of  redeeming  the 
property  thus  sold  in  the  foreclosure  suit;  Davis  having,  on 
the  1st  of  May,  1856,  sold  and  conveyed  all  the  property  to 
Reilly,  and  Reilly,  on  the  6th  of  August,  1856,  sold  and  re- 
conveyed  to  Smith  Davis  all  the  lots,  except  Nos.  23  and  9. 

The  summons,  directed  to  all  the  above-named  defendants, 
with  many  others,  was  delivered  to  the  sheriff  of  the  city  and 
county  of  New  York,  or  a  deputy,  on  the  28th  of  August,  1856, 
signed  by  the  attorney,  and  with  the  intention  to  have  such 
summons  served.  Duffie  and  several  of  the  other  defendants 
then  resided  in  the  city  of  New  York. 

The  summons  required  the  defendants  to  answer  the  com- 
plaint in  this  action,  of  which  a  copy  was  therewith  served 
upon  them. 

Actual  personal  service  of  the  complaint  was  made  upon 
most  of  the  parties.  Others  appeared  voluntarily. 

On  the  2d  day  of  April,  1857,  Reilly  conveyed  the  two  lots, 
Nos.  23  and  9,  held  by  him  at  the  commencement  of  this  action, 
to  the  plaintiff,  Oliver  Davis,  who  thereupon  \vas  made  a  co- 
plaintiff  in  the  suit. 

The  cause  was  tried  before,  Mr.  Justice  Hoffman  at  special 
term.  It  appeared  that  the  present  defendants,  holders  of  the 
lots  above  enumerated,  and  as  to  which  redemption  was  sought, 
or  their  grantors,  had  paid  the  taxes  and  assessments  upon 
such  lots  from  the  times  respectively  of  their  acquiring  title 
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thereto.  No  improvements,  no  inclosures  or  erections  have 
been  upon  or  around  the  same,  except  as  follows : 

A  part  of  lot  No.  9  had  been  at  one  time  used  as  a  garden,  by  a 
person  empowered  so  to  do  by  the  defendant  Cornelius  R.  Duffie. 

The  permission  of  the  defendant  Van  Beuren  was  given  to 
one  Love,  in  the  year  1851,  to  use  No.  62,  who  put  a  fence 
inclosing  this  lot,  with  two  others  adjoining,  owned  by  himself. 
Love  had  received  such  permission  before  the  license  given  by 
Van  Beuren  from  the  plaintiff,  Smith  Davis.  Love  gave  Davis 
some  vegetables  for  the  use  of  the  lot  in  1858  and  in  1859.  He 
paid  the  taxes  in  the  year  1851,  under  his  arrangement  with 
Van  Beuren. 

The  defendant  Van  Beuren  gave  permission  to  a  woman,  in 
1854,  to  use  lot  No.  73,  who  put  up  a  shanty  on  part  of  it. 

.The  defendant,  Conklin,  blasted  some  rock  upon  No.  112, 
bought  by  him,  and  cleared  off  part  of  the  rock. 

In  April,  1860,  HOFFMAN,  J.,  rendered  an  opinion  which, 
omitting  some  parts  that  are  unimportant,  was  as  follows: 

The  counsel  of  the  defendant  Duffie  insists  that  the  grantees 
of  Duffie  cannot  be  assignees  of  the  mortgage  in  proportion  to 
their  interests.  He  cites  Chancellor  Kent  as  stating,  in  Wilson 
a.  Troup,  "That  the  suggestion  that  the  mortgagee  could  not 
foreclose,  because  he  had  previously  sold  parcels  of  the  land,  is 
entirely  without  foundation,"  and  cites  Justice  Savage  to  the 
same  effect. 

It  would  be  equally  without  foundation  to  suppose  that  such 
transfers  by  a  mortgagee  could  defeat  a  redemption. 

The  grantees  of  Duffie,  in  possession,  were  necessary  parties. 
They  were  to  be  turned  out.  The  court,  upon  sustaining  a  bill 
of  redemption,  gives  redress  by  a  writ  of  assistance.  Duffie 
himself,  merely  as  mortgagee,  was  a  proper  party ;  but  had  he 
been  omitted,  and  no  demurrer  taken,  it  is  clear  that  under  the 
Code  his  absence  would  not  have  defeated  the  action.  (See 
Calvert  on  Parties,  185,  &c.) 

When  the  grantees  of  Duffie  are  made  parties,  it  is  because 
he  had  transferred  to  them  portions  of  what  he  could  transfer, 
a  right  to  the  share  of  the  mortgage-money  if  a  redemption  was 
adjudged,  and  part  of  any  interest  and  right  attending  the  mort- 
gage, just  as  if  there  was  a  separate  mortgage  of  a  proportionate 
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amount  on  the  particular  lots.  The  grantees  became  assignees 
of  the  mortgage  in  proportion. 

The  case  is  a  clear  one  (as  I  am  bound  upon  the  point  of  the 
service  in  prison*),  except  as  to  the  effect  of  the  delivery  of  the 
summons  and  complaint  to  the  sheriff  to  be  served. 

The  counsel  of  the  plaintiff  has  referred  me  to  two  cases 
which  escaped  my  notice :  Webb  a.  Pell  (1  Paige,  564),  and 
Hay  den  a.  Bucklin  (9  Id.,  512). 

The  former  is  very  strong  upon  the  question.  It  was  the 
case  of  a  bill  of  review.  By  a  rule  of  the  court,  then  in  force 
(1828),  the  time  for  filing  such  a  bill  was  the  same  as  for  taking 
an  appeal.  This  was  five  years  by  statute.  (1  Rev.  L.of\  813, 
134.)  On  a  motion  to  dismiss  the  bill  for  irregularity,  Chan- 
cellor Walworth  said  :  "The  affidavit  of  the  complainant's  soli- 
citor shows  that  a  subpoena  was  taken  out  with  a  bona  fide  in- 
tent to  serve  it  within  the  five  years.  This  is  sufficient  to  remove 
all  objection  as  to  the  time  in  which  this  suit  was  brought." 

In  Hay  den  a.  Bucklin,  the  chancellor  expressly  takes  the 
distinction  between  what  is  necessary  to  create  a  Us  pendens  as 
to  subsequent  purchasers  of  the  subject  of  litigation,  and  what 
is  necessary  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions. He  says  the  filing  of  a  bill  and  taking  out  a  subpoena, 
and  making  a  lona  fide  attempt  to  serve  it,  may  be  considered 
as  the  commencement  of  the  suit  for  this  purpose.  He  refers 
to  Webb  a.  Pell. 

So  in  Fitch  a.  Smith  (10  Paige,  9),  he  treats  in  his  reasoning 
the  bona  fide  attempt  to  serve  a  subpoena  as  the  commencement 
of  the  suit  in  regard  to  the  defendants. 

I  consider  all  this  sufficient  to  determine  the  question,  and 
that  my  first  conclusion  was  erroneous. 

In  June,  1861,  after  further  hearing  and  consideration,  the 
following  opinion  was  rendered  ;  from*which,  however,  we  omit 
what  was  said  on  the  effect  of  the  service  in  prison. 

HOFFMAN,  J. — The  case  has  been  several  times  before  me,  at 
different  stages,  and  I  may  recapitulate  briefly  the  points  de- 

*  Upon  that  point  the  decision  here  reported  was  reversed  on  appeal,  8  Bosw., 
617. 
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cided,  and  state  those  which  are  now  decided  upon  the  final 
judgment. 

The  assignees  or  grantees  of  Duffie,  by  the  various  convey- 
ances, or  their  grantees,  in  possession,  were  necessary  parties 
to  the  bill  to  redeem.  Lord  Hardwicke  once  decided,  that 
where  the  mortgagee  had  purposely  complicated  the  case,  and 
embarrassed  the  mortgagor  by  numerous  conveyances,  the  court 
will  relieve  the  mortgagor  from  the  necessity  of  making  all  par- 
ties. (2  Atkyns'  7?.,  237.)  But,  subject  to  such  an  exception, 
the  assignees  or  grantees  of  a  mortgage  must  be  before  the 
court.  (Palmer  a.  Carlisle,  1  Sim.  t&  Stu.  7?.,  423 ;  Culvert  on 
Parties,  181,  183 ;  Bias  a.  Merle,  4  Paige,  259.) 

To  hold  that  the  parties  in  possession,  under  conveyances  of 
a  mortgagee  made  after  what  was  supposed  to  be  a  perfect 
foreclosure,  should  be  turned  out  without  being  heard  in  court, 
is,  of  course,  preposterous.  Then  they  must  be  parties,  or  eject- 
ment brought  after  the  redemption-money  is  paid  to  the  mort- 
gagee ;  and  then,  it  is  clear,  they  should  be  at  liberty  to  con- 
test the  right  to  redeem. 

I  consider  that,  in  a  strictly  just  and  equitable  sense,  the 
grantees  of  a  mortgagee  so  situated,  with  warranty,  are  as- 
signees j>?'0  tanto  of  the  mortgage,  that  is,  as  between  the  mort- 
gagee and  them,  of  every  right,  interest,  and  title  which  could 
exist,  as  if  there  had  been  distinct  mortgages  assigned  on  their 
respective  parcels.  The  case  of  Wilson  a.  Troup  (2  Cow.,  195) 
does  not  affect  this  proposition.  The  point  decided  was,  that 
sales  made  and  deeds  executed  by  a  mortgagee  of  part  of  the 
premises  did  not  preclude  his  foreclosing  the  mortgage.  But 
it  was  fully  admitted  that  his  purchase  was  for  the  benefit  of 
his  grantees.  And  Sutherland,  justice,  expressly  says :  "  So  far 
as  they  (the  grantees  of  the  mortgagee)  had  any  interest  in  the 
mortgaged  premises,  they  may  be  considered  as  assignees  of  the 
mortgagee,  and  the  purchase  by  him  was  for  their  benefit  and 
account." 

But,  at  any  rate,  here  are  Duffie  himself,  and  his  grantees  or 
assignees,  with  covenants  of  warranty,  comprising  all  who  are 
entitled  to  the  redemption-money,  properly  before  the  court,  on 
a  redemption  bill.  It  is  the  duty  of  the  court  to  settle  their 
respective  claims  definitively,  as  far  as  they  can  be  in  this  suit. 

The  delivery  of  the  summons  and  complaint  in  this  suit  to 
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the  sheriff  to  be  served,  with  an  honest  intention  to  have  it 
served,  was  a  commencement  of  the  action,  so  as  to  save  the 
Statute  of  Limitations.  The  cases  of  "Webb  a.  Pell  (1  Paige, 
564)  and  Hayden  a.  Bucklin  (9  Id.,  512),  are  sufficient  authori- 
ties, and  removed  my  first  impressions,  which,  as  the  case  was 
not  governed  by  the  Code,  were,  that  actual  service  was  neces- 
sary. (See,  also,  Fitch  a.  Smith,  10  Paige,  9.) 

The  point  arising  from  the  possession  of  one  of  the  parties, 
rendering  the  conveyance  of  Reilly  and  that  from  him  invalid, 
because  against  the  statute  as  to  purchasing  titles,  when  the 
party  is  out  of  possession,  it  seems  to  me  is  wholly  untenable. 
(1  Rev.  Stat.)  739,  §  147.)  The  conveyance  by  Davis  before 
suit  to  Reilly  was  either  absolutely  void  as  between  them,  and 
then  the  title  remained  in  Davis ;  or,  good  as  between  them, 
and  then  the  re-conveyance  was  equally  good.  The  conveyance 
by  Reilly  of  lots  23  and  9  to  Oliver  Davis  is  of  no  moment  as 
to  No.  23 ;  and  as  to  No.  9,  now  held  by  Duffie,  there  was  no 
adverse  possession.  Duffie  was  in  possession  as  mortgagee,  if 
there  was  no  foreclosure. 

There  remains  the  point  raised  upon  the  exceptions,  and 
argued  fully  upon  the  hearing  for  final  judgment,  by  way  of  a 
re-hearing  of  the  order  of  reference.  In  fact,  that  order  was 
not  meant  to  settle  the  right  of  Duffie,  but  was  to  obtain  a 
statement  and  information  which  would  enable  the  court  finally 
to  dispose  of  all  questions  without  a  further  reference. 

I  am  satisfied  that  the  whole  redemption-money  ought  to  be 
distributed  among  his  grantees  on  the  basis  of  their  purchase- 
money,  and  in  the  order  of  his  conveyances.  As  Conklin  and 
Yan  Beuren  are  to  be  treated  as  grantees  by  deeds  of  the  same 
date,  and  Sherman  acquired  title  from  Brady,  subsequently  to 
Van  Beuren,  the  latter  as  between  those  two,  must  have  a 
priority.  So  the  money  is  divisible  in  the  following  propor- 
tions, as  of  the  12th  of  January,  1861 : 

To  Jonas  Conklin $830  63 

To  Van  Beuren 1,438  61 

To  Sherman 259  76 

$2,529  00 
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To  be  paid  J.  Conklin  .  $830  63  +  $227  49  .  $1,058  12 
«  "  Van  Benren  1,438  61  +  1,547  97  .  2,986  51 
"  "  Sherman  .  .  259  76  +  190  44  .  450  40 
«  "  C.  K.  Duffle  (Taxes,  &c.)  ....  360  77 

As  to  costs,  it  cannot  be,  that  when  the  defendants  have  re- 
sisted redemption  on  a  point  of  law,  which  wholly  fails  them, 
the  ordinary  rule  prevails,  and  costs  should  be  allowed  them. 
The  rule  referred  to  is  by  no  means  without  exception. 


HOWAKD  a.  FARLEY. 

New  York  Superior  Court ;   Special  Term,  March,  1865. 

COSTS. — OFFER  TO  ALLOW  JUDGMENT. 

Under  section  385  of  the  Code,  which  allows  a  defendant  to  offer,  at  the  time  of 
answering,  to  permit  judgment  to  be  entered,  and  provides  that  if  the  offer 
be  not  accepted,  the  plaintiff,  if  he  fail  to  obtain  a  more  favorable  judgment, 
cannot  recover  costs — the  amount  of  the  judgment  is  not  the  only  test  of  its 
favorableness. 

Thus,  where  in  an  action  to  recover  an  instalment  of  interest  due  upon  a  bond 
secured  by  mortgage,  the  principal  in  which  was  not  due,  the  defendant  offered 
to  allow  judgment  for  the  principal  and  interest,  and  the  plaintiff  claiming 
judgment  in  form  for  the  penalty,  refused  the  offer,  but  subsequently  recovered 
judgment  for  interest  only  : — 

Held,  that  the  latter  judgment  might  be  deemed  more  favorable  than  the  offer, 
because  on  a  judgment  according  to  the  offer  the  defendant  might  have  paid 
off  the  principal  immediately,  and  compelled  the  plaintiff  to  seek  another  in- 
vestment. 

Appeal  from  taxation  of  costs  by  the  clerk. 

The  complaint  in  this  action  alleged  the  making  of  a  bond 
by  the  defendants  in  the  penalty  of  $7,600,  conditioned  to  pay 
$3,800  on  the  21st  of  May,  1865,  with  interest  payable  half- 
yearly.  The  complaint  further  alleged  that  a  half-year's  in- 
terest became  due  on  the  21st  of  November,  1863,  which 
remains  unpaid,  whereby  the  defendants  became  liable  to  pay 
to  the  plaintiff  the  sum  of  $7,600,  the  penalty  of  the  bond. 
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The  defendants  denied  the  right  of  the  plaintiff  to  take  judg- 
ment for  the  penalty,  and  insisted  that  it  should  be  for  the 
condition. 

The  court  gave  judgment  for  the  amount  due  by  the  con- 
dition— i.  e.,  for  interest  only.  The  decision  is  reported  Ante,  260. 

With  their  answer  in  the  cause  the  defendant  had  served  on 
the  plaintiff  an  offer,  under  section  385  of  the  Code,  to  allow 
judgment  to  be  entered  for  $3,800,  with  interest  from  May  21, 
1863,  and  additional  interest  on  $133,  from  November  21, 1863, 
besides  the  costs  of  the  action.  The  offer  was  not  accepted. 

Upon  the  taxation  of  costs  on  entering  the  judgment  directed 
by  the  court  in  its  decision,  the  clerk  refused  to  tax  any  costs 
to  the  plaintiff,  except  "  for  proceedings  before  notice  of  trial." 
The  plaintiff  appealed  to  the  court. 

Gouveneur  Tillotson,  for  the  appellant. 
Adolph  Levinger,  for  the  respondents. 

MONELL,  J. — The  defendants'  offer  was  to  allow  judgment  to 
be  entered  for  the  whole  surn  secured  by  the  bond  ;  and  if  the 
plaintiff  has  failed  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  costs  to  the  defendants  from 
the  time  of  the  offer. 

The  demand  of  judgment  for  the  penalty  of  the  bond  was 
through  an  error  of  the  plaintiff's  counsel  in  supposing  that 
the  old  action  of  debt  on  bond  was  not  abolished  by  the  Code. 
The  plaintiff  did  not  claim  to  collect  the  penalty,  but  claimed 
that  the  judgment  should  be  in  form  for  the  penalty  as  in  the  old 
action  of  debt.  In  that  case  an  execution  could  have  been  issued 
to  collect  such  sum  only  as  was  due  by  the  condition  of  the  bond 
— in  this  case,  six  months'  interest.  The  principal  sum  secured 
by  the  bond  in  suit  will  not  become  due  until  the  21st  of  May, 
1865,  and  the  plaintiff  is  not  obliged,  nor  can  she  be  compelled 
to  receive  it  before  maturity.  The  bond  is  presumed  to  be  well 
secured  by  mortgage  on  real  property.  The  acceptance  of  the 
offer  to  allow  judgment  would  have  required  a  judgment  for 
the  amount  stated  in  the  offer,  and  it  could  not  have  been  for 
any  less  sum.  The  judgment  being  entered,  the  defendants 
could  pay  the  amount,  and  thus  satisfy  the  bond  and  claim  a 
discharge  of  the  mortgage.  Such  a  judgment  cannot  be  said 


NEW  YORK.  ,369 


Hecker  a.  The  Mayor,  &c. 


to  be  more  favorable  than  such  as  the  plaintiff  has  obtained. 
It  would  compel  the  plaintiff  to  receive  the  principal  before 
due,  and  deprive  her  of  a  good  investment  of  her  money.  The 
amount  of  the  judgment  is  not  the  only  test.  Capitalists,  whose 
means  are  invested  in  bond  and  mortgage,  are  usually  reluctant 
to  receive  the  principal  until  due.  There  is  a  liability  to  lose 
interest  and  another  investment  must  be  found.  *Under  these 
circumstances,  I  think  the  judgment  the  plaintiff  obtained  was 
more  "  favorable"  than  the  offer,  and,  consequently,  she  is  en- 
titled to  recover  the  costs  of  the  action. 


HECKER  a.  THE  MAYOR,  &c. 

Supreme  Court,  First  District  /  Chambers,  January,  1865. 
INJUNCTION. — OFFICERS  OF  CITIES. 

A  complaint  verified  in  the  ordinary  form,  containing  statements  upon  informa- 
tion and  belief,  is  not  alone  sufficient  to  sustain  an  injunction. 

The  city  inspector  of  New  York  is,  under  the  laws  creating  his  office,  the  gen- 
eral agent  of  the  city  for  the  purpose  of  cleaning  the  streets  and  for  other 
purposes,  and,  as  such,  authorized  to  bind  the  city  by  acts  done  within  his 
delegated  authority. 

Men  employed  by  the  city  inspector  of  New  York  in  the  matters  by  law  com- 
mitted to  his  charge  are  entitled  to  compensation  from  the  city  for  their  labor 
performed  in  good  faith. 

Where  the  contract  for  such  labor  is  unauthorized,  the  city  may  afterwards  ratify 
it,  and  persons  who  have  acted  under  it  may  recover  from  the  city  what  such 
labor  is  worth. 

An  injunction,  restraining  the  city  officers  from  making  payment  of  sums  for 
which  the  city  is  liable,  cannot  be  sustained. 

Motion  to  dissolve  an  injunction. 

John  Hecker  brought  suit,  as  a  tax-payer  of  the  city  of  New 
York,  against  the  corporation  of  that  city,  and  the  mayor, 
comptroller,  city  inspector,  corporation  counsel,  and  city  cham- 
berlain of  that  city,  and  F.  A.  Palmer,  president  of  the  Broad- 
way Bank,  to  restrain  them  from  paying  certain  sums  for  the 
cleaning  of  the  streets. 


370  ABBOTTS'  PEACTICE  REPORTS. 

Hecker  a  The  Mayor,  &c. 

The  complaint  set  out  the  statute  forbidding  contracts  to  be 
entered  into  without  advertising  for  proposals,  and  the  law  di- 
recting a  contract  to  be  made  by  the  mayor,  comptroller,  and 
city  inspector  for  the  cleaning  of  the  streets,  and  authorizing 
the  levy  of  a  tax  of  $300,000  for  that  purpose.  It  also  averred, 
on  information  and  belief,  that  such  a  contract  might  have 
been  made,  but  had  not  actually  been  made ;  that  there  being 
no  money  in  the  treasury  for  the  payment  of  such  work,  the 
defendants,  to  defraud  the  city,  had  entered  into  the  following 
arrangement :  That  the  city  inspector  should  present  pay-rolls 
for  the  work  done ;  that  one  of  the  other  city  officers  should 
then  draw  a  promissory  note  for  the  amount  of  such  pay-roll ; 
that  the  note  should  be  discounted  by  the  defendant  Palmer 
for  the  comptroller;  that  the  comptroller  should  pay  the  claims 
on  the  pay-roll  with  this  money,  and  take  assignments  of  such 
claims  to  Palmer ;  that  Palmer  should  bring  suit  for  these 
claims,  and  the  corporation  counsel  acknowledge  judgments  for 
them,  which  judgments,  when  entered,  the  comptroller  should 
pay  by  his  warrant  on  the  chamberlain  in  favor  of  Palmer, 
who  should  then  surrender  the  note  given.  It  further  alleged, 
on  information  and  belief,  that  seven  such  transactions  and 
judgments,  amounting  in  the  aggregate  to  $651,859.49,  had 
already  been  accomplished,  and  that  another  one  for  $108,500 
was  on  the  point  of  being  effected ;  that  the  mayor  having 
hesitated  to  sign  this  last  note,  the  common  council  had  re- 
quested the  mayor  to  sign  the  note,  and  pledged  themselves  to 
indemnify  him  from  damage  on  that  account.  It  also,  on  in- 
formation and  belief,  alleged  frauds  in  the  pay-rolls,  and  that 
all  such  transactions  were  frauds  on  the  city  treasury,  on  the 
law,  and  on  the  tax-payers,  and  prayed  an  injunction  against 
the  officers,  restraining  them  from  performing  another  such 
transaction,  and  against  the  mayor,  aldermen,  and  common 
council  restraining  them  from  pledging  the  faith  of  the  city ; 
together  with  other  relief.  The  complaint  was  verified  in  the 
ordinary  form. 

A  preliminary  injunction  having  been  granted,  the  defend- 
ants moved  to  dissolve  the  injunction. 

INGRAIIAM,  J. — Many  of  the  questions  which  will  be  raised 
in  this  action  are  of  such  a  character  that  they  ought  riot  to  be 
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finally  decided  on  a  preliminary  motion  to  dissolve  the  injunc- 
tion, and  among  them  are  the  questions  as  to  the  right  of  the 
plaintiff  to  bring  this  action,  and  the  remedy  which  the  plain- 
tiff may  eventually  be  entitled  to  if  he  should  succeed  on  the 
trial  of  the  case.  Upon  those  questions  I  refrain  from  express- 
ing any  opinion,  because  there  are  other  valid  grounds  upon 
which  my  decision  of  this  motion  must  rest. 

The  defendant,  the  comptroller,  is  restrained  from  pacing  out 
any  public  moneys,  upon  any  requisition  or  pay-roll  of  the  city 
inspector,  for  cleaning  the  streets  of  the  city  of  New  York  ;  the 
defendant,  the  counsel,  is  enjoined  from  consenting  to  any 
judgment  against  the  city  for  any  work  done  in  cleaning  the 
streets ;  and  the  comptroller  and  mayor  are  restrained  from 
signing  warrants  for  the  payment  of  any  moneys  therefor,  and 
from  paying  any  judgment. 

The  complaint  charges  an  agreement  between  the  defendants 
to  raise  the  money  by  a  note,  and  then  to  obtain  judgment 
against  the  city  for  the  claims  to  be  transferred  to  Palmer,  and 
on  entry  of  the  judgment  that  the  comptroller  should  give  a 
warrant  therefor  upon  the  chamberlain.  All  the  other  allega- 
tions in  the  complaint  are  upon  mere  information  and  belief, 
but  it  is  not  stated  from  what  source  the  information  was  de- 
rived, nor  is  any  information  presented  to  the  court  by  which 
the  court  can  judge  whether  such  information  was  true  or  not. 
This  complaint  is  verified  by  the  plaintiff  in  the  usual  manner 
as  to  his  knowledge  and  his  belief  of  the  matters  stated  on  in- 
formation. 

There  was  no  other  affidavit  on  which  the  injunction  was 
issued. 

1st.  I  have  repeatedly  held^that  an  injunction  should  not  be 
granted  upon  the  mere  verification  of  the  complaint.  This  has 
always  been  the  rule,  and  was  so  before  the  Code.  (Campbell 
a.  Morrison,  7  Paige,  157 ;  Christie  a.  Bogardus,  1  Barb.  67i., 
167  ;  see  also  9  Paige,  305  ;  2  Barb.  6%.,  276.)  And  such  rule 
has  been  adhered  to  since  the  adoption  of  the  Code.  (Jewett 
a.  Allen,  3  How.  Pi\,  129,  and  various  other  cases.)  So  also 
the  rule,  that  statements  on  information  and  belief  are  not 
sufficient  without  showing  the  source  of  information,  is  sanc- 
tioned. (People  a.  The  Mayor,  9  Abbotts'  Pr.,  253 ;  Fowler  a. 
Burns,  7  Bosw.,  637.) 
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The  220th  section  of  the  Code  provides  that  the  injunction 
may  be  granted  upon  its  appearing  satisfactorily  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff  or  other  person,  that 
sufficient  grounds  exist  therefor,  and  the  complaint  is  to  be 
produced  to  show  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded. This  does  not  allow  of  the  ordinary  form  of  verifica- 
tion where  the  matters  are  stated  on  information  and  belief 
(Bostwi<?k  a.  Elton,  25  How.  Pr.,  362);  and  it  is  only  where 
the  verification  of  the  complaint  is  positive  that  it  will  suffice 
as  the  affidavit. 

2d.  The  ordinances  of  the  Common  Council  of  the  city  pro- 
vide for  the  city  inspector's  department,  and  among  the  duties 
devolved  upon  that  officer  is  that  of  cleaning  the  public  streets. 
(Corp.  Ord.,  154.)  In  that  ordinance,  provision  is  made  for  a 
bureau  of  Sanitary  Inspection  and  Street  Cleaning.  The  officer 
is  required  to  keep  correct  accounts  of  the  time  of  the  men  em- 
ployed, and  of  the  work  done  by  them,  and  the  expense  when 
not  done  by  contract. 

The  37th  section,  p.  161,  provides  for  auditing  the  bills  and 
accounts  for  work  done  under  his  supervision,  requires  him  to 
certify  such  accounts  to  the  city  inspector  for  all  such  work, 
and  prohibits  the  comptroller  from  paying  any  bills  or  money 
for  the  work  of  street  cleaning,  either  by.  contract  or  otherwise, 
until  audited  and  approved  by  the  city  inspector. 

A  subsequent  article  provides  for  the  duties  of  this  officer, 
where  a  contract  is  made  for  cleaning  the  streets. 

Under  these  provisions,  it  is  apparent  that  the  whole  charge 
and  supervision  of  cleaning  the  streets,  whether  by  contract  or 
otherwise,  is  delegated  to  the  city  inspector  and  his  subordinate 
officers,  to  be  performed,  of  coursf ,  in  the  mode  prescribed  by 
law. 

For  that  purpose,  he  is  the  general  agent  of  the  city,  who, 
within  the  delegated  authority,  is  authorized  to  bind  them. 
Nor  is  it  only  in  reference  to  the  cleaning  of  the  streets  that 
such  power  is  conferred  upon  the  city  inspector.  For  various 
purposes  he  has  authority  to  employ  men  to  work  for  the  Cor- 
poration, either  by  contract  or  by  day's  work. 

All  these  varied  causes  of  employment,  within  the  general 
scope  of  his  authority,  give  him  the  power  to  employ  men  for 
those  purposes,  and  when  so  employed  they  become  entitled 
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to  claim  from  the  city  compensation  for  the  services  they  may 
render. 

In  Dunning  a.  Roberts  (35  Barb.,  463),  it  was  said,  "  in  such 
cases  the  real  question  is,  not  what  power  was  intended  to  be 
given  to  the  agent,  but  what  power  a  third  person  who  dealt 
with  him  had  a  right  to  infer  he  possessed,  from  his  own  acts 
and  those  of  his  principal." 

And  such  acts,  although  unauthorized  in  the  first  instance, 
may  be  ratified  by  the  Common  Council.  The  doctrine  of  rati- 
fication applies  to  municipal  corporations  as  well  as  to  indi- 
viduals (Paterson  a.  The  Mayor,  &c.  (17  N".  T.,  440) ;  and  in 
Brady  a.  The  Mayor  (20  A,  312),  DENIO,  J.,  while  holding 
that  a  man  cannot  recover  who  makes  a  contract  with  the  city 
contrary  to  the  provisions  of  law,  notices  as  distinct  from  such 
a  case  that  of  one  who  has  bona-Jide  performed  labor  under 
such  a  contract,  and  may  recover  what  such  labor  is  worth. 

The  alleged  payments  are  to  be  made  to  men  who  claim  to 
have  done  work  for  the  city  under  the  directions  of  the  city  in- 
spector. It  may  be  doubted,  whether,  under  the  provisions  in 
the  City  Charter,  and  the  provisions  in  the  act  of  1864,  the  city 
inspector  has  now  any  authority  to  employ  persons  to  clean  the 
streets,  except  by  contract,  under  his  general  power  as  city  in- 
spector. Either  the  Board  of  Health  or  the  Common  Council 
might  give  such  directions  as  would  make  them  liable  to  pay 
the  parties  employed,  even  if  done  in  a  way  different  from  that 
contemplated  by  the  statute.  How  far  they  would  be  responsi- 
ble for  such  acts  in  violation  of  the  law,  it  is  not  necessary  for 
me  now  to  inquire.  Under  the  law  as  now  framed,  they  might 
expose  themselves  to  responsibilities  which  prudent  men  would 
not  seek  unnecessarily  to  a^nme.  The  city  inspector,  how- 
ever, still  has  the  control  and  duty  of  cleaning  the  streets  in 
some  way  as  provided  by  law,  which  work  is  done  by  men 
under  the  directions  of  a  public  officer  in  matters  within  his 
control,  and  to  do  which  he  is,  by  law,  particularly  charged; 
those  employed  by  him  for  such  purposes  are  not,  in  my  judg- 
ment, before  doing  a  day's  labor,  to  stop  and  examine  whether 
the  city  inspector  is  acting  in. exact  conformity  to  the  law,  or 
whether  the  work  is  going  on  in  the  exact  form  which  some 
statute  has  prescribed.  The  law  presumes  the  officer  is  acting 
in  conformity  with  his  duty,  and  an  employe  in  the  ordinary 
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course  of  business  under  the  officer  has  a  right  to  the  same  pre- 
sumption. 

But  admitting  there  was  some  doubt  as  to  the  correctness  of 
these  views,  I  think  such  doubt  is  removed  by  the  fact  that  the 
Common  Council  ratified  the  act  of  the  city  inspector  when 
they  passed  the  resolution  requesting  the  mayor  to  sign  the 
note  for  the  payment  of  the  men,  and  engaging  to  indemnify 
the  parties  to  it  against  any  liability  or  damage  to  be  sustained 
thereby. 

If  the  Corporation  of  the  city  of  New  York  resisted  the  claim 
of  the  workmen,  and  denied  the  authority  of  their  officer  to 
employ  the  men  to  do  the  work,  the  question  would  be  very 
different;  but  where  they  not  only  do  not  deny  their  liability, 
but  expressly  ratify  and  confirm  the  acts  of  the  city  inspector, 
and  pass  resolutions  to  provide  for  the  payment  of  the  claims, 
I  can  have  no  doubt  of  the  validity  of  the  claims  for  the  work 
60  done  against  the  municipal  authorities. 

The  remedy  to  prevent  such  violations  of  law  is  entirely  dif- 
ferent from  confiscating  the  labor  of  those  who  have  worked  or 
rendered  services  that  have  gone  to  the  benefit  of  the  public, 
and  must  be  sought  by  proceedings  against  the  officer  who 
violates  the  law,  or  the  body  which  authorizes  such  viola- 
tion. 

I  am  aware  of  the  class  of  classes  where  a  defence  has  been 
attempted  upon  the  ground  that  no  appropriation  had  been 
made  from  which  such  claims  could  be  paid. 

In  the  case  of  Green  a.  The  Mayor,  &c.  (5  Abbotts'  Pr.,  503), 
a  judgment  was  rendered  in  favor  of  the  city  upon  that  ground, 
but  such  judgment  has  been  since  reversed  by  the  general  term 
of  the  Common  Pleas,  and  judgment  rendered  against  the  city. 
And  in  Darlington  a.  The  Mayor,  &c.,  in  the  Court  of  Appeals, 
it  was  held  by  a  majority  of  the  court  that  the  city  was  liable 
to  be  sued  and  to  have  judgment  rendered  against  them,  al- 
though no  means  were  provided  by  which  the  liabilities  could 
be  discharged.  (28  How.  Pr.,  352.) 

In  all  these  cases  the  Corporation  were  defending  the  claims, 
and  they  do  not  present  the  question  which  arises  in  this  case, 
whether,  when  the  public  authorities  have  exceeded  the  bounds 
which  the  Legislature  has  prescribed  to  them,  men  who  have 
ignorantly  worked  for  the  public  use  under  their  authority 
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should  be  deprived  of  their  pay  on  account  of  such  violation  of 
the  law. 

How  far  the  means  resorted  to  for  obtaining  payment  for 
these  notes  given  to  Palmer  are  consistent  with  law,  I  am  not 
prepared  to  say. 

It  can  hardly  be  contended  that  the  Legislature,  when  pro- 
viding for  the  payment  of  judgments  recovered  against  the 
city  during  the  year,  contemplated  that  such  provisions  should 
be  used  for  the  purpose  of  paying  for  work  which  they  had  pro- 
hibited from  being  done  except  in  a  particular  way. 

If  there  are  no  funds  from  which  the  payment  could  be 
directly  made,  it  is  difficult  to  find  any  authority  for  making 
such  payment  in  a  way  that  can  bear  no  other  name  than  an 
evasion  of  the  law. 

It  is  not  necessary,  however,  for  me  to  say  more  on  this  sub- 
ject, since  the  course  adopted  by  these  officers  has  been  rati- 
fied by  the  city,  and  the  payment  of  the  moneys  guaranteed  by 
them.* 

I  consider  this  sufficient  to  entitle  the  workmen  and  laborers 
to  payment,  and  renders  the  Corporation  liable  to  them 
therefor. 

For  the  reasons  before  stated,  I  am,  therefore,  of  the  opinion, 
that  these  claims  are  valid  and  should  be  paid,  and  that  the  in- 
junction cannot  be  sustained. 

Motion  to  dissolve  the  injunction  granted. 


OPDYKE  a.  MARBLE. 

; 

Supreme  Court,  First  District;  General  Term,  February,  1865. 
SCANDALOUS  MATTER  IN  AFFIDAVIT. 

Where  an  affidavit  made  for  the  purpose  of  a  motion  contains  scandalous  and 
impertinent  matter,  the  remedy  is  not  to  strike  out  the  objectionable  part,  but 
to  suppress  the  affidavit,  and  a  motion  to  do  so  should  not  be  entertained  until 
the  affidavit  is  offered  to  be  read. 
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Where,  however,  the  motion  to  strike  out  such  part  is  granted  before  the  affi- 
davit is  presented,  if  the  matter  struck  out  be  such  as  would  have  rendered  it, 
proper  to  suppress  the  affidavit,  the  court  will  not,  on  appeal,  reverse  the  order 
striking  it  out.. 

This  was  an  appeal  from  an  order  made  at  special  term,  by 
which  a  part  of  the  plaintiff's  affidavit  presented  on  the  motion 
made  by  him  was  struck  out  as  scandalous. 

The  motion  is  reported  Ante,  p.  266. 

BY  THE  COUKT. — INGRAHAM,  J. — We  entertain  much  doubt 
'as  to  the  propriety  of  striking  out  part  of  an  affidavit  at  any 
time.  Such  does  not  appear  to  have  been  the  usual  practice 
even  in  courts  of  equity,  and,  before  the  Code,  was  never  re- 
sorted to  in  courts  of  law.  The  decision  of  the  chancellor  in 
Powell  a.  Kane  (5  Paige,  265),  seems,  however,  to  sanction 
striking  out  parts  of  an  affidavit  as  scandalous.  The  better 
practice,  however,  is  to  suppress  the  affidavit,  and  if  it  has 
been  filed,  to  take  it  from  the  file. 

We  also  think  it  was  erroneous  to  entertain  the  motion  be- 
fore the  pleading  or  affidavit  is  used.  The  proper  course  in 
regard  to  an  affidavit  is,  when  the  same  is  offered  to  be  read, 
to  object  to  it  as  scandalous,  and  have  it  suppressed.  A  party 
has  a  right  to  keep  in  his  own  possession  an  affidavit,  however 
scandalous^  it  may  be,  if  ho  does  not  use  it  in  court  or  put  it  on 
the  files,  and  it  is  objectionable  to  allow  such  motions  to  be 
made  in  advance  of  the  affidavits  being  used. 

We,  however,  think  the  judge  did  not  err  in  holding  that 
parts  of  this  affidavit  were  scandalous  and  impertinent,  and 
that  it  would  have  been  proper  for  him  on  that  ground  to  have 
suppressed  the  whole  affidavit  on  the  hearing  of  the  motion. 

Although  it  was  done  in  this  case  before  the  motion  was 
made,  the  plaintiff  has  sustained  no  injury  because  he  was  al- 
lowed to  use  part  of  the  affidavit,  when  the  whole  of  it  should 
have  been  rejected. 

If  a  party  will  insert  scandalous  matter  in  an  affidavit  to  be 
used  on  a  motion,  he  must  submit  to  have  it  suppressed,  and 
not  read  on  the  motion.  The  rules  in  regard  to  pleading  are 
different.  There  the  residue  of  the  pleading  remains,  after 
etriking  out  the  scandalous  matter,  to  form  the  issue. 
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Although  the  motion  should  not  have  been  made  before  the 
affidavit  was  used,  still  the  error  in  that  respect  has  worked  no 
prejudice  to  the  plaintiff's  rights,  and  we  see  no  reason  to  re- 
verse the  order  on  that  ground. 

A  part  onlj*  of  the  affidavit  is  suppressed,  instead  of  the 
whole. 

The  order  is  affirmed,  but  without  costs. 


McCABE  a.  CAULDWELL. 

New  York  Superior  Court;  Trial  Term,  March,  1865. 
LIBEL. — PRIVILEGED  PUBLICATIONS. 

The  proceedings  before  a  grand  jury  are  not  proceedings  before  a  judicial  body 
within  the  meaning  of  Ch.  130,  Laws  of  1854,  and  the  publication  of  such 
proceedings  is  not  privileged. 

Motion  to  dismiss  complaint. 

This  was  an  action  for  libel  against  the  proprietors  of  the 
Sunday  Mercury  for  the  publication  of  matter  purporting  to 
be  the  proceedings  before  a  grand  jury  to  obtain  the  indictment 
of  the  plaintiff.  The  plaintiff,  after  proving  the  publication 
of  the  libel  and  the  circulation  of  the  paper,  rested. 

The  defendants  then  moved  for  the  dismissal  of  the  complaint, 
upon  the  ground  that  the  alleged  libel  was  privileged  within 
the  act  of  1854,  and  that  the  plaintiff  must  therefore  show, 
affirmatively,  either  malice,  or  that  it  was  not  a  fair  report  of 
the  proceedings. 

JR.  IT.  Iluntley,  for  plaintiff. 

0.  A.  Hall  and  Mr.  FuUcrton,  for  defendants. 

McCuNN,  J. — After  a  careful  examination  of  the  statute  and 
of  the  authorities,  I  am  doubtful,  as  the  case  now  stands, 
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whether  I  would  be  justified  in  withdrawing  it  from  the  jury. 
The  act  of  1854  I  think  does  not  contemplate  proceedings  be- 
fore a  grand  jury,  because  it  begins  by  speaking  of  reporters, 
editors,  or  proprietors  of  newspapers,  a  class  who  are  never 
admitted  before  the  grand  jury,  and  the  act  Speaks  of  argu- 
ments and  debates  which  never  occur  there.  The  act,  how- 
ever, declares  they  shall  not  be  responsible  for  a  fair  report  of 
judicial,  legislative,  or  public  proceedings.  A  proceeding  be- 
fore a  grand  jury  is  not  a  proceeding  before  a  legislative  body ; 
and  although  some  of  our  judges,  in  a  case  reported,  have  held 
that  the  grand  jury  was  an  adjunct  to  a  court,  yet  I  am  in- 
clined to  believe  they  are  not  a  judicial  body. 

Moreover,  there  is  the  law  imposing  secrecy  on  the  individual 
members  of  the  body,  and  making  it  a  misdemeanor  if  such 
secrecy  is  not  observed ;  and  certainly  if  a  member  of  the  body 
is  not  permitted  to  divulge  what  transpires  before  themselves, 
the  law  did  not  contemplate  that  the  editor  or  reporter  of  a 
newspaper  could.  The  very  oatli  which  the  individual  juror 
takes  obliges  him  to  keep  secret  their  councils;  and  although 
contrary  to  the  spirit  of  our  institutions,  which  do  not  shun  the 
light,  this  secrecy  is  required  perhaps  for  a  wise  purpose.  The 
duration  of  secrecy  does  not  appear  to  be  definitely  settled. 
In  some  cases  where  the  evidence  is  required  to  contradict  a 
witness  who  appeared  before  the  body,  it  is  allowed  to  be  divulged, 
but  even  against  this  practice  there  are  numerous  authorities. 

Finding  this  to  be  the  rule,  I  am  not  inclined  to  depart  from 
it  in  this  case.  However,  I  am  candid  to  say,  that  I  am  not 
in  favor  of  our  present  system  of  grand  juries,  for  I  believe 
great  wrongs  are  frequently  inflicted  on  innocent  persons, 
arising  absolutely  from  their  exclusive  practice,  and  I  believe 
that  the  administration  of  justice  would  be  advanced  by  hav- 
ing each  case  fairly  and  publicy  tried  before  an  honest  magis- 
trate. If,  however,  we  are  to  keep  up  this  semblance  of  ancient 
times,  the  last  remnant  of  a  system  that  has  long  since  passed 
away,  then  I  say  their  proceedings  should  be  open  to  the  public. 

My  duty,  however,  in  this  case  is  to  administer  the  law  as  I 
find  it,  and  although  I  have'my  doubts  about  allowing  this  case 
to  go- to  the  jury,  yet  I  think  as  the  editors  c-An  give  in  evi- 
dence the  truth  of  their  article  in  justification,  I  shall  take  the 
responsibility  of  allowing  the  jury  to  pass  upon  it. 
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HOUSEMAN  a.  EOSENFIELD. 

Supreme  Court,  First  District;  General  Term,  Feb.,  1865. 
DEFENCES. — LEAVE  TO  DISCONTINUE  WITHOUT  COSTS. 

If  after  the  Statute  of  Limitations  is  pleaded  as  a  defence  to  the  action,  the  plain- 
tiff goes  on  and  increases  the  costs,  even  by  taking  testimony  material  to  that 
defence,  he  cannot  afterwards  be  allowed  to  discontinue  without  costs. 

It  teems,  that  the  interposition  of  the  Statute  of  Limitations  as  a  defence  is  not 
in  any  case  sufficient  ground  for  allowing  a  discontinuance  without  costs. 

Appeal  from  an  order  granting  leave  to  discontinue  the 
action. 

This  action  was  brought  by  Sigismund  Houseman  against 
Morris  II.  Rosenfield  upon  a  promissory  note,  dated  March  13, 
1856,  for  $546.70,  payable  six  months  after  date. 

The  suit  was  commenced  April  21,  1864,  and  after  issue 
joined  by  an  answer  which  set  up  the  Statute  of  Limitations, 
and  the  cause  was  placed  on  the  calendar  by  the  plaintiff's  at- 
torney. After  the  cause  had  remained  on  the  calendar  four 
terms,  the  plaintiff  procured  an  order  to  examine  the  defend- 
ant" as  to  whether  he  had  been  absent  from  the  city  of  New 
York  and  the  State  any  time  during  the  eight  years  the  note 
had  been  running  against  him  before  suit  brought. 

After  this  examination  had  been  had,  the  plaintiff  made  a 
motion  to  have  the  suit  discontinued  without  costs,  which  was 
granted  at  chambers,  and  it  is  from  this  order  defendant 
appeals. 

/Simon  Stern,  for  the  appellant. 

Isaac  Van  Winkle,  for  the  respondent. — I.  The  statute  is  im- 
perative, and  leaves  the  court  no  discretion  in  the  matter. 
Unless  the  plaintiff  recovers  costs,  the  defendant  shall  recover 
costs.  (§§  304  and  305  of  the  Code.) 

H.  I  find  no  cases  reported  where  the  court  has  relieved  tli  .• 
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plaintiff  from  a  defence  like  -this.  The  Statute  of  Limitations 
is  a  meritorious  defence — a  statute  of  repose.  For  a  defence 
of  this  character  there  is  no  more  reason  for  granting  indulgence 
to  the  plaintiff  than  in  case  of  a  release,  payment,  counter- 
claim, or  any  other  absolute  bar  to  the  action. 

III.  The  courts  have  interposed  to  relieve  a  plaintiff  in  two 
cases  only,     (a)  One  where  the  defendant  was  discharged  under 
an  Insolvent  or  Bankrupt  Act.     (bj  The  other  where  the  de- 
fendant alleged  infancy. 

In  Smith  a.  Skinner  (1  How.  Pr.,  122),  plaintiff  was  per- 
mitted to  discontinue  without  costs,  on  the  ground  that  he  had 
no  notice  of  the  defendant's  application  or  discharge  in  bank- 
ruptcy, and  was  ignorant  thereof  until  after  suit  commenced. 

IV.  The  Statute  of  Limitations  is  a  clear  general  rule  of  posi- 
tive law,  and  a  full  defence.     The  plaintiff  had  a  full  knowl- 
edge of  this  defence  by  looking  at  the  note.     He  does  not  allege 
or  pretend  either  ignorance  or  misinformation.     In  cases  of 
discharges,  the  rule  was  only  applied  where  it  was  obtained 
after  suit  brought,  except  in  one  case  where  the  bankrupt  dis- 
charge was  obtained  without  notice  to  the  creditor,  and  where 
Jie  proved  that  he  was  ignorant  of  the  fact  until  answer  served. 
(Lowerre  a.  Vail,  5  Abbotts'  Pr.,  229  ;  Ludlow  a.  Hackett,  18 
Johns.,  252  ;  Merrett  a.  Arden,  1  Wend.,  91.)     Infancy  was  un- 
known in  all  the  cases  reported,  and  it  was  fraudulent  to  set  it 
up.     The  plaintiff  does  not  know  the  age  of  his  debtor  as  a 
general  thing.     (St.  John  a.  Hart,  16  How.  Pr.,  192.) 

In  this  case  the  justice  says,  since  the  answer  was  put  in,  the 
plaintiff  has  continued  to  proceed  with  the  cause,  and  has  ma- 
terially increased  the  costs.  There  is  no  excuse  for  this,  and 
he  can  only  be  relieved  on  payment  of  costs. 

BY  THE  COTJKT. — INGRAHAM,  P.  J. — The  plaintiff  obtained 
leave  to  discontinue  on  the  ground  that  the  defendant  sets  up 
the  Statute  of  Limitations. 

After  the  answer  was  put  in,  the  plaintiff  did  not  move  for 
this  leave,  but  virtually  tried  his  case  by  calling  on  the  defend- 
ant to  be  examined  as  a  witness,  with  a  view  to  ascertain  if 
there  was  any  way  to  avoid  this  defence,  and  finding  there  was 
not,  he  made  the  motion. 

The  only  cases  in  which  such  leave  to  discontinue  without 
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costs  has  been  granted,  is  where  an  executor  or  receiver  sues 
and  discovers  a  mistake  after  suit  brought,  and  in  cases  of  a 
defence  of  insolvency  or  infancy.  In  the  first  class  of  cases, 
the  executor  or  receiver  would  not  be  liable  for  costs,  except 
by  order  of  the  court.  In  the  latter  class,  the  defences  are 
within  the  knowledge  of  the  debtor,  not  of  the  plaintiff. 

In  the  case  of  the  Statute  of  Limitations  being  pleaded,  no 
such  excuse  can  be  offered.  The  plaintiff  knew  when  his  claim 
accrued.  He  also  knew  whether  he  had  the  means  of  resisting 
that  defence. 

If  with  this  knowledge  before  him,  he  still  persisted  in  bring- 
ing his  action,  and  if,  after  the  defence  was  put  in,  he  continued 
to  increase  the  expense  by  examining  the  defendant,  he  presents 
no  meritorious  case  to  the  court  for  their  indulgence. 

But  this  defence  never  has  been  considered  a  sufficient  ground 
to  allow  a  discontinuance  without  costs,  and  no  case  has  been 
cited,  nor  can  I  find  any  in  which  such  leave  has  been  granted. 

There  is  no  propriety  in  extending  this  class  of  motions  to 
cases  other  than  those  in  which  they  have  heretofore  been 
granted. 

The  order  at  chambers  should  be  reversed. 


GOFF  a.  EDGERTON. 

Supreme  Court,  First  District ;  Chambers,  November,  1864. 
PRACTICE. — VARIANCE  BETWEEN  SUMMONS  AND  COMPLAINT. 

A  complaint  setting  forth  a  conversion,  of  money  deposited  with  the  defend- 
ant, by  him,  and  demanding  the  amount  of  such  money,  is  not  variant  from  a 
summons  for  a  money-demand  on  contract. 

Motion  to  strike  out  the  complaint. 

This  action  was  brought  by  William  B.  Goff  against  George 
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M.  Egerton  and  others.  The  complaint  alleged  that  the  plain- 
tiff had  deposited  a  sum  of  money  with  the  defendants,  which 
the  defendants  had  converted  to  their  own  use,  and  which  the 
plaintiff  demanded.  The  summons  was  in  the  ordinary  form 
for  the  money,  and  that  in  default  of  answer,  the  plaintiff  would 
take  judgment  for  the  amount  thereof,  with  interest,  &c.  The 
defendant  procured  an  order  to  show  cause  why  the  complaint 
should  not  be  stricken  out  as  variant  from  the  summons. 

H.  F.  Pults,  for  the  motion. 
J.  W.  Robertson,  opposed.  • 

INGEAHAM,  J. — It  was  objectionable  to  proceed  by  an  order 
to  show  cause,  instead  of  a  notice  of  motion. 

The  complaint  does  not  vary  from  the  summons.  It  claims 
a  sum  of  money  as  deposited  with  the  defendants,  and  the 
allegation  that  defendants  used  it  does  not  prevent  the  plaintiff 
from  asking  payment  of  the  money.  It  is  a  mere  statement  of 
what  the  defendants  did  with  the  money  after  he  got  it,  but 
does  not  prevent  the  plaintiff  from  treating  the  claim  as  matter 
of  contract.  In  fact,  the  complaint  shows  that,  by  asking  relief 
by  j  udgmeut  for  the  amount  and  interest. 

The  Kiase  in  7  How.  Pr.,  12,  was  one  where  the  complaint 
contained  allegations  of  fraud  as  to  the  contracting  the  debt 
which  there  were  thought  necessary  to  hold  to  bail.  But  since 
a  different  construction  has  been  adopted. 

Motion  denied,  with  $10  costs. 


PEOPLE  a.  THE  WASHINGTON  ICE  COMPANY. 

Supreme  Court,  First  District;  Special  Term,  feb.,  1865. 
RECEIVER  OF  CORPORATIONS. — INJUNCTION. 

In  proceedings  by  the  attorney-general  in  the  nature  of  a  quo  warranto,  for  the 
dissolution  of  a  corporation,  the  court  has  no  power  to  appoint  a  receiver 
before  judgment,  except  in  cases  of  insolvency. 

But  the  court  may  in  such  a  case  issue  an  injunction. 
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Motion  for  an  injunction  and  receiver. 

This  suit  was  brought  by  the  attorney-general  for  the  dissolu- 
tion of  the  corporation-defendant,  for  certain  irregularities  in 
the  articles  of  incorporation  and  alleged  unlawful  acts  of  the 
officers  of  the  company  ;  and  a  motion  was  made  for  the  appoint- 
ment of  a  receiver  during  the  litigation  and  for  an  injunction. 
On  the  hearing  of  the  motion,  the  objection  was  taken  that  the 
court  had  no  power  to  appoint  a  receiver  in  cases  like  this. 

Titus  B.  Eldridge,  for  the  plaintiff. 
J.  K  Burrill,  for  the  defendant. 

INGRAHAM,  J. — Sections  442  and  444  of  the  Code  contain 
the  provisions  as  to  forfeiture  of  the  corporate  rights  of  a  cor- 
poration, and  the  proceedings  to  be  taken  after  such  forfeiture 
is  established.  By  these  provisions,  the  attorney-general  is 
authorized  to  proceed  in  obtaining  a  judgment  of  forfeiture, 
and  after  judgment  is  rendered,  he  is  authorized  to  institute 
proceedings  to  restrain  the  corporation  from  exercising  corpor- 
ate rights  and  for  appointing  a  receiver. 

Such  an  action  by  the  attorney-general  is  authorized  by  the 
430th  section  of  the  Code,  and  the  object  is  to  deprive  the  cor- 
poration of  its  corporate  rights,  and  for  its  dissolution. 

The  244th  section  of  the  Code  allows  the  appointment  of  a 
receiver  of  a  corporation,  where  it  has  been  dissolved,  is  ins^l- 
vent  or  in  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights.  Taking  these  provisions  together,  it  appears  to  me  that 
the  Code  contemplates  before  the  appointment  of  a  receiver 
that  the  ground  on  which  the  receiver  is  to  be  appointed  should 
be  judicially  determined.  Where  the  cause  is  the  same  for 
which  the  action  is  brought,  viz.,  its  dissolution  or  forfeiture, 
then  such  dissolution  or  forfeiture  must  be  established  by  a 
judgment,  before  a  receiver  is  to  be  appointed  to  take  posses- 
sion of  its  effects.  A  corporation  is  never  said  to  be  dissolved, 
nor  are  its  corporate  rights  forfeited,  until  so  adjudged  by  a 
proper  proceeding  in  a  court  of  justice.  It  may  be  exposed  to 
such  proceedings,  but  until  they  are  taken  by  the  People  to 
enforce  the  forfeiture,  the  corporation  will  continue  to  act,  and 
its  acts  are  valid. 
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"No  person  can  take  advantage  of  any  such  matters,  until  the 
forfeiture  is  established. 

It  may  be  otherwise  where  the  company  is  in  danger  of  insol- 
vency, but  that  is  not  the  case  of  this  company. 

So,  under  the  Kevised  Statutes  (2  Rev.  Stat.,  581,  §  13),  the 
power  of  the  court  on  vacating  an  act  of  incorporation  to  re- 
strain the  corporation  and  appoint  a  receiver,  is  to  be  exercised 
after  the  rendition  of  the  judgment. 

Bat  the  appointment  of  a  receiver  is  not  to  be  confounded 
•with  the  issuing  of  an  injunction  to  prevent  a  corporation  from 
doing  illegal  acts  or  iinpropeuly  disposing  of  the  funds  of  the 
corporation,  whether  the  action  is  brought  by  a  creditor  or  the 
attorney-general.  In  either  case,  the  court  may  interfere  by  a 
preliminary  injunction  to  prevent  any  such  acts  during  the 
pendency  of  the  suit.  That  such  temporary  injunction  may  be 
granted  against  a  corporation,  is  apparent  from  the  224th  sec- 
tion, and  it  may  even  suspend  the  ordinary  business  of  the 
corporation. 

There  are  many  causes  for  which  such  an  injunction  may  be 
granted  against  a  corporation. 

As  I  did  not  hear  this  branch  of  the  motion  argued,  I  express 
no  opinion  upon  the  sufficiency  of  the  plaintiffs'  papers  at  this 
time,  and  the  counsel  must  be  heard  upon  it  at  such  time  as 
shall  be  named  for  that  purpose. 

At  the  present  time,  I  only  intend  to  decide  that  the  motion 
for^a  receiver  cannot  be  granted  until  after  the  attorney-general 
obtains  a  judgment  declaring  the  charter  of  the  corporation 
forfeited. 

This  branch  of  the  motion  is  denied,  and  the  motion  for  an 
injunction  may  be  argued  on  a  notice  of  two  days  before  the 
judge  at  chambers. 
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BOLTON  a.  TAYLOR. 

-ZV^w  Ttf?^  Superior  Court  •  General  Term,  November,  1864. 
SECURITY  FOR  COSTS. — JURISDICTION  OF  SUPERIOR  COURT.  ^ 

A  plaintiff  not  residing  in  the  city  of  New  York,  though  residing  in  the  State,  is 
"  not  residing  within  the  jurisdiction"  of  the  New  York  Superior  Court ;  and 
in  suits  in  that  court  may  be  compelled  to  file  security  for  costs. 

Appeal  from  an  order  compelling  tfie  plaintiffs  to  file  security 
for  costs. 

Mrs.  Arthur,  one  of  the  plaintiffs,  resided  in  the  State  of 
Iowa ;  the  co-plaintiff,  Mrs.  Bolton,  resided  at  Staten  Island,  in 
the  county  of  Richmond,  New  York.  On  the  27th  of  Septem- 
ber, 1864,  an  order  was  granted  in  this  action  on  the  applica- 
tion of  the  defendants,  requiring  the  plaintiffs  to  file  security 
for  costs. 

From  that  order  the  plaintiffs  appealed. 

Lord  &  Bolton,  for  appellants. — I.  The  Revised  Statutes 
(3  Rev.  Stat.,  910,  §  1,  5  ed.)  provide  "that  when^  suit  shall 
be  commenced  in  any  court,  for  a  plaintiff  not  residing  within 
the  jurisdiction  of  such  court ;  or  for  several  plaintiffs,  who  are 
all  non-resident ;  the  defendant  may  require  the  plaintiff  to  file 
security  for  the  payment  of  the  costs,"  &c. 

II.  Since  the  Acts  of  1840  and  1844,  enlarging  the  jurisdic- 
tion of  this  court  (Laws  of  1840,  327,  ch.  386,  §  29 ;  Id.,  1844, 
90,  ch.  104,  §§  6,  7),  a  party  residing  at  any  place  within  this 
State  is  within  the  jurisdiction  of  the  New  York  Superior  Court. 
This  was  the  view  of  Mr.  Justice  Bosworth,  in  the  case  of  Hicks 
a.  Payson  (7  Abbotts'  Pr.,  326),  although,  sitting  at  special 
term,  he  did  not  feel  at  liberty  to  overrule  the  case  of  Gardner 
a.  Kelly  (2  Sandf.,  632),  and  the  N.  Y.  Common  Pleas,  at  gen- 
eral term,  in  the  case  of  Robb  a.  Macdonald  (12  Abbotts*  Pr., 
213),  adopted  the  views  of  Judge  Bosworth. 

VOL.  XVIII.— 25  • 
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BY  THE  COURT. — MONELL,  J. — The  language  of  the  statute  (2 
Rev,  Stat.)  620,  §  1)  is  that  "  when  a  suit  shall  l>e  commenced  in 
any  court,  for  a  plaintiff  not  residing  within  the  jurisdiction  of 
such  court,  or  for  several  plain  tiffs  who  are  all  non-residents,"  the 
defendants  may  require  the  plaintiffs  to  give  security  for  costs. 

The  question  arising  upon  this  appeal  must  be  regarded  as 
settled  in  this  court,  by  a  long  line  of  decisions  (Gardner  a. 
Kelley,  2  Sandf.,  632  ;  Blossom  a.  Adams,  7  N.  Y.  Leg.  Obs., 
314  ;  Hicks  a.  Payson,  7  Abbotts'  Pr.,  326  ;  Phenix  a.  Towns- 
hend,  2  Cow.,  2),  unless  the  acts  of  1840,  1844,  and  1847,  in 
respect  to  issuing  executions  into  other  countries,  and  the  col- 
lection of  interlocutory  costs,  can  be  regarded  as  enlarging  the 
jurisdiction  of  the  court  by  implication. 

All  the  cases  cited  hoi  a  that  the  jurisdiction  is  territorially 
limited  to  the  city  of  New  York,  and  a  plaintiff  who  does  not 
reside  therein  may  be  required  to  give  the  security.  The  acts 
above  referred  to  were  not,  however,  noticed  in  any  of  the  cases. 
The  acts  of  1840  and  1844  (Laws  0/1840,  334,  ch.  386,  §  29 ; 
lb.,  1844,  91,  ch.  104,  §§  6,  7)  provide  for  the  docketing  of  the 
judgments  of  this  court  in  any  county  in  the  State,  and  for  the 
issuing  of  executions  thereon  to  the  sheriff  of  such  county,  giv- 
ing to  the  court  the  same  jurisdiction  and  power  over  such 
dockets,  as  is  possessed  by  the  Supreme  Court.  The  act  of 
1847  (LawsoflStf,  491,  ch.  390,  §§  2,  3)  relates  to  the  pay- 
ment and  collection  of  interlocutory  costs.  The  object  of  the 
statutes  of*1840  and  1844,  was  to  provide  a  more  speedy  and 
inexpensive  mode  of  collecting  judgments  recovered  in  the 
local  courts  than  by  actions  upon  such  judgments. 

There  is  nothing  in  the  language  of  the  statutes  wrhich  indi- 
cates an  intention  to  alter  or  enlarge  the  jurisdiction  of  such 
courts,  either  over  the  persons  of  the  parties,  or  the  subject- 
matter  of  the  litigation. 

This  court,  like  the  Common  Pleas  and  County  Courts,  has  no 
original  jurisdiction.  Its  powers  are  conferred  upon  it  by  statute, 
and  it  can  exercise  no  other  than  such  as  are  expressly  given  or 
are  necessarily  incident  to  their  performance.  »The  act  organ- 
izing the  court  (Laws  of  1828,  141,  ch.  137)  prohibited  the 
sending  of  any  process  into  any  other  county,  except  the  pro- 
cess of  subpoena  and  attachment  for  disobedience  thereof.  Al- 
though the  jurisdiction  of  the  court,»over  the  persons  of  defend- 
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ants,  has  been  enlarged  in  specified  cases  by  subsequent 
legislation,  I  am  not  aware  of  any  statute  which  has  removed 
the  original  prohibition  against  sending  its  process  into  other 
counties,  except  the  acts  before  referred  to,  concerning  execu- 
tions. And  in  respect  to  executions  to  collect  interlocutory 
costs,  it  will  be  seen  that  there  is  no  provision,  applicable  to 
this  court,  for  sending  them  into  another  county.  This  court  in 
1843,  Kane  a.  Van  Sandt  (1  N.  Y.  Leg.  Obs.,  266),  denied  an 
application  for  an  order  directing  the  sheriff  of  Queens  county 
to  bring  into  this  court,  moneys  collected  under  an  execution 
issued  out  of  the  court  upon  a  judgment  docketed  in  that  coun- 
ty. It  was  denied  under  a  doubt  of  the  power  of  the  court  to 
enforce  obedience  to  the  order  by  attachment.  The  effect  of 
the  act  of  1840,  as  conferring  the  power  incidentally,  was  con- 
sidered, and  the  power  was  very  much  doubted.  The  court 
say,  "  the  omission  of  the  Legislature  to  provide  expressly,  in 
the  recent  act,  for  the  enforcement,  by  attachmen^,  of  an  execu- 
tion issuing  out  of  a  County  Court  to  the  sheriff  of  -another 
county,  may  have  been  intentionally  made,  in  view  of  the 
serious  inconvenience  which  would  result  from  the  exercise  of 
such  a  power  by  the  numerous  County  Courts  in  the  State." 

The  case  of  Frees  a.  Ford  (6  2T.  Y.  (2  Seld.),  176),  was  de- 
cided in  1852,  where  it  is  held  that  a  County  Court  is  not  a 
court  of  general  jurisdiction  ;  and  that  to  all  such  courts  th<§ 
rule  universally  applies  that  their  jurisdiction  must  appear  on 
the  record, — such  courts  having,  by  statute,  jurisdiction  of  ac- 
tions where  all  the  defendants  reside  in  the  county. 

Courts,  therefore,  of  limited  jurisdiction  can  exercise  no 
power  not  conferred  upon-  them  by  statute,  nor  can  they  send 
their  process,  when  not  expressly  authorized  to  send  it.  And 
it  cannot,  I  think,  be  said,  that  because  provision  is  made  for 
enforcing  their  judgments  in  other  counties,  their  jurisdiction 
is  thereby  enlarged  by  implication,  as  it  clearly  is  not  by  any 
express  words. 

But  if  I  had  any  doubt  on  the  question,  I  should,  without 
approving  of  the  reasoning  of  Justice  Bosworth,  in  Hicks  a. 
Payson  (7  Abbotts'  Pr.,  326),  agree  with  him,  that -it  is  our 
duty  to  conform  to  the  decisions  already  made  by  this  court. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 
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Supreme  Court,  First  District  /  General  Term,  November,  1864. 
EVIDENCE. — INTERLOCUTORY  ORDERS. — PARTIES. 

Upon  a  reference  subsequent  to  a  decree,  for  the  purpose  of  ascertaining  the 
amount  due  thereon,  this  not  being  the  reference  of  an  issue,  but  of  a  collateral 
matter,  it  is  not  necessary  to  change  the  parties  on  the  record  in  consequence 
of  an  assignment  of  the  decree. 

The  testimony  on  such  a  reference  is  in  the  nature  of  affidavits,  and  husband  and 
wife  may  testify  for  each  other. 

Evidence  to  show  a  parol  discharge  of  a  judgment  or  decree  is  rightly  excluded 
even  on  an  interlocutory  reference. 

Appeal  from  an  order  confirming  a  referee's  report. 

A  foreclosure  suit  was  commenced  by  James  B.  Laing  against 
Delos  E.  Titus,  James  G.  McAdam,  and  Phebe  McAdam,  his 
wife,  and  others,  and  the  decree  entered  December  30,  1856, 
the  amount  due  the  plaintiff  thereunder  being  $2,252.08.  On 
4he  4th  of  February,  1857,  David  Bebell  purchased  this  decree 
from  the  plaintiff  for  $1,887,  the  balance  of  the  decree  being 
paid  by  McAdam  and  wife.  Some  sums  were  paid,  and  one  or 
two  accountings  had  by  the  McAdams  with  Mr.  Bebell.  On  the 
1st  of  October  Mr.  Bebell  sold  the  decree  to  Workman  Beck, 
who  on  the  tenth  of  that  month  assigned  it  to  Mrs.  Bebell.  No 
sale  of  the  premises  was  had  until  July,  1862.  On  the  7th  of 
July,  1863,  an  order  was  made  referring  it  to  a  referee  to  ascer- 
tain what  amount  should  be  deducted  from  the  decree. 

Under  this  order  the  first  meeting  was  had  on  the  llth  day 
of  July,  1863.  On >the  reference  various  set-offs  were  claimed, 
and  among  the  rest  a  bill  for  work  on  other  property  in  40th- 
street,  owned  by  Mr.  Bebell.  It  was  attempted  to  be  shown  that 
the  conveyances  to  Beck  were  sham,  and  that  no  such  person  ex- 
isted, which  was  exclude/!.  Evidence  was  also  offered  that  the 
services  were  rendered  at  Mr.  Bebell's  request,  and  of  a  promise 
by  him  that  they  should  be  allowed  on  the  mortgage,  and  this 
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evidence  was  excluded ;  but  evidence  was  subsequently  given " 
of  the  saiiife  facts.  Also  evidence  of  Mr.  McAdam's  services  as 
counsel  to  Mr.  and  Mrs.  Bebell,  was  offered  and  excluded.  On 
the  4th  of  August  Mr.  Bebell  offered  himself  as  a  witness,  and 
objection  being  taken,  an  assignment  from  Mrs.  Bebell  to  Amelia 
Bebell  was  offered  and  objected  to,  but  admitted,  and  subse- 
quently Mr.  Bebell's  testimony  was  admitted. 

The  referee  finally  reported,  admitting  and  allowing  some  of 
the  claims  of  Mrs.  McAdam,  and  rejecting  others,  and  report- 
ing $2,516.99  as  the  amount  due.  To  this  report  the  defend- 
ant^ Phoabe  Jane  McAdam,  took  exceptions  on  the  following 
grounds : 

1st.  That  the  decree  had  been  fully  paid  to  the  plaintiff. 

2d.  That  the  decree  was  in  favor  of  the  plaintiff,  and  not  to 
Amelia  Bebell,  who  was  not  a  party  to  the  suit. 

3d.  That  by  the  acts  of  the  parties  the  decree  was  waived, 
and  the  m<^tgage  waived  and  extended. 

4th.  That  Amelia  Bebell  only  obtained  the  assignment  after 
the  commencement  of  the  taking  of  testimony,  without  any 
order  or  authority  from  the  court. 

5th.  That  Mr.  Bebell  was  allowed  to  give  testimony  on  be- 
half of  his  wife. 

6th.  That  almost  all  the  parties  in  interest  had  been  changed, 
but  no  order  had  been  entered  changing  the  parties  to  the 
record. 

7th.  Because  the  claimants  did  not  produce  the  original 
bond,  and, 

8th.  For  disallowing  certain  claims  of  Mrs.  McAdam. 

The  report  was  confirmed  at  special  term,  and  Mrs.  McAdam 
appealed. 

David  McAdam^  for  the  appellant. 
F.  E.  Mather,  for  respondent. 

BY  THE  COURT. — LEONARD,  J. — The  reference  was  for  the  pur- 
pose of  ascertaining  what  amount  remained  due  on  the  decree 
of  foreclosure,  and  what  sums  the  owner  of  the  equity  of  re- 
demption was  entitled  to  be  credited  on  account.  • 

It  was  an  inquiry  after  judgment,  and  there  was  no  necessity 
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'for  a  change  of  parties  in  consequence  *of  an  assignment  of 
the  decree,  whether  made  before  or  after  the  order  of  refer- 
ence. 

It  was  a  collateral  inquiry,  and  not  the  trial  of  an  issue 
formed  by  the  pleadings. 

The  reference  was  to  inform  the  court ;  although  the  order  of 
reference  says  that  the  referee  is  to  "  hear  and  determine"  cer- 
tain questions  thereby  referred  to  him,  it  should  be  regarded 
as  a  reference  of  an  interlocutory  matter,  only  to  take  the  proofs 
and  return  them  with  the  opinion  of  the  referee. 

A  reference  to  hear  and  determine  such  a  matter  is  not  »au- 
thorized  by  the  Code. 

Had  Mrs.  Bebell  been  the  owner  of  the  decree,  I  think  the 
evidence  of  her  husband  was  admissible  on  this  inquiry. 

The  rule  which  forbids  husband  and  wife  to  be  witnesses  for 
or  against  each  other,  does  not  preclude  the  introduction  of  the 
affidavit  of  the  one  in  the  suit  of  the  other,  on  a  motion  or  other 
interlocutory  or  collateral  matter. 

It  is  not  giving  evidence.  The  deposition  of  the  husband  in 
this  matter  has  no  other  effect  than  an  affidavit ;  and  the  only 
difference  consists  in  subjecting  him  to  a  cross-examination. 

The  ownership  of  the  decree  is  wholly  immaterial. 

The  decree  is  a  matter  of  record,  and  could  not  be  discharged 
by  any  parol  agreement.  The  referee  correctly  excluded  evi- 
dence on  these  questions.  The  only  question  before  the  referee 
was  the  amount  due. 

On  this  question  the  evidence  seems  to  have  been  all  taken, 
and  there  appears  no  reason  for  doubting  the  correctness  of  the 
facts  found  on  that  point. 

But  assuming  that  Mr.  Bebell  was  incompetent  to  make  an 
affidavit,  or  to  give  any  evidence  on  this  reference  while  his 
wife  owned  the  decree,  there  appears  to  be  no  evidence,  nor  the 
offer  of  any,  throwing  suspicion  on  the  bona-fides  of  the  assign- 
ment from  Mrs.  Bebell  to  Amelia  Bebell. 

Mr.  Bebell  was  entirely  competent  to  give  evidence  in  be- 
half of  Amelia,  who  was  the  owner  of  the  decree  at  the  time  his 
deposition  was  taken  before  the  referee. 

I  concur  in  affirming  the  order  appealed  from,  with  $10  costs. 

*     BARNARD,  J. — Under  the  order  of  reference  the  question  as  41 
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to  whether  the  decree  was 'abandoned  or  not,  was  not  a  subject 
for  litigation.  The  offer  to  show  that  the  conveyances  were 
fictitious  was  properly  rejected.  It  was  not  proposed  to  show 
that  the  conveyances  were  made  with  a  view  of  defrauding 
Mrs.  McAdara.  The  case  shows  that  Mrs.  McAdam  dealt  with 
Mrs.  Bebell  as  the  owner  of  the  decree ;  and  it  was  not  ques- 
tioned but  that  any  payment  made  to  her,  or  at  her  request,  or 
any  work  done  for  her  or  at  her  request  could  be  shown. 

With  respect  to  the  40th-street  house  it  was  not  offered  to  be 
shown  that  Mrs.  Bebell  was  the  owner ;  she  not  being  the 
owner  it  was  immaterial  who  else  was,  for  unless  she  was  the 
owner,  no  work  done  on  that  house  could  be  offset,  unless  it 
was  done  for  her  at  her  request,  and  if  it  was  done  for  her  at 
her  request,  then  it  was  an  offset  whoever  was  the  owner. 

With  respect  to  the  objection  to  the  reception  of  the  assign- 
ment to  Amelia  Bebell,  although  it  may  be  doubtful  whether 
strictly  that  assignment  was  properly  received  without  a  pre- 
vious order  of  the  court,  substituting  Amelia  in  the  place  of 
Mrs.  Bebell  as  a  party;  yet  as  the  husband  of  Mrs.  McAdam 
had  testified  on  her  behalf,  I  think  the  court  under  the  circum- 
stances would  have  permitted  the  substitution  so  as  to  obviate 
the  objection  taken  to  Mr.  Bebell's  evidence,  on  the  ground  of 
his  being  the  husband  of  Mrs.  Bebell ;  the  error  in  this  respect 
may  be  disregarded  on  this  appeal.  It  may  be  conceded  if 
the  assignment  was  made  to  Amelia  without  consideration  for 
the  mere  purpose  of  enabling  Mr.  Bebell  to  be  a  witness,  and 
upon  an  implied  or  express  trust  or  condition  to  reassign  without 
consideration  as  soon  as  the  litigation  was  terminated,  that 
then  the  execution  of  the  assignment  would  not  have  authorized 
Mr.  Bebell  to  be  examined  as  a  witness,  inasmuch  as  his  wife 
would  still  be  the  real  party  in  interest. 

The  offer,  however,  did  not  go  to  this  extent,  it  was  in  effect 
simply  to  show  that  Amelia  paid  no  consideration.  This  is  not 
inconsistent  with  an  absolute  gift.  The  offer  and  exceptions 
cannot  now  avail,  because,  notwithstanding  this  ruling,  the 
counsel  subsequently  went  into  the  proof. 

The  offer  to  prove  Mr.  McAdam's  services  was  properly  re- 
jected. The  services  rendered  by  Mr.  McAdam  were  a  claim 
in  his  favor,  and  could  not  be  set  off  by  Mrs.  McAdam  against 
a  claim  against  her  without  either  an  assignment  to  her  or  an 
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express  agreement  between  her  and  Mr.  McAdam  and  the 
holder  of  the  decree,  that  they  should  be  credited  on  the  decree. 
There  was  no  offer  to  show  either  such  assignment  or  such  agree- 
ment. 

With  reference  to  the  other  points  raised  I  see  no  error. 

Order  affirmed,  with  costs. 


IRELAND  a.  JOHNSON. 

Chenango  County  Court,  January,  1865. 

STATUTE  OF  FRAUDS. — PAYMENT. 

The  giving  of  a  promissory  note  upon  a  purchase  of  goods,  is  not  a  sufficient  pay- 
ment to  take  the  contract  of  sale  out  of  the  Statute  of  Frauds. 

Motion  for  a  new  trial. 

This  was  an  action  of  trover  originally  brought  in  a  justice's 
court,  in  which  court  the  plaintiff  recovered  a  judgment,  from 
which  judgment  the  defendant  appealed  to  the  Chenango  Coun- 
ty Court,  and  the  cause  was  tried  in  the  County  Court  in  De- 
cember, 1863,  before  Hon.  Dwight  H.  Clarke,  county  judge, 
and  a  jury. 

On  the  trial  in  the  County  Court  the  following  facts  appeared : 
About  the  last  of  August  or  first  of  September,  1863,  the 
plaintiff,  Stephen  Ireland,  called  upon  the  defendant,  Jefferson 
Johnson,  for  the  purpose  of  examining  a  threshing  machine, 
with  the  view  of  purchasing  it.  After,  some  negotiation  in  re- 
gard to  the  machine,  the  defendant  agreed  to  sell  the  plaintiff 
the  machine  for  $90,  and  to  take  the  plaintiff's  note,  for  that 
amount,  payable  the  1st  day  of  April  thereafter,  with  interest. 
Not  having  any  stamps  to  put  on  the  note,  it  was  agreed  by 
the  parties  that  the  plaintiff  was  to  go  to  the  store  of  one  Davis 
in  the  same  town  on  his  way  home  and  execute  the  note 
and  leave  it  there,  and  the  defendant  was  to  call  and  get  it, 
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and  the  plaintiff  was  to  call  at  the  defendant's  and  get  the  ma- 
chine at  a  future  day.  The  plaintiff  executed  the  note  and  left 
it  at  the  store  of  Davis,  as  he  had  agreed,  and  a  few  days  after- 
wards sent  for  the  machine  to  the  defendant,  who  refused  to 
deliver  the  machine  to  the  plaintiff  on  the  ground  that  he  did 
not  consider  the  note  good.  The  defendant  .had  not  taken  the 
note  from  Davis's  store. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the  close 
of  the  evidence  in  the  case  the  defendant  asked  the  court  to 
non-suit  the  plaintiff,  on  the  ground  that  the  agreement  to  sell 
the  machine  to  plaintiff  was  void  by  the  Statute  of  Frauds,  there 
being  no  delivery  of  the  property ;  no  payment  made,  and  no 
memorandum  in  writing  made  of  the  contract,  and  signed  by 
the  parties,  the  property  being  worth  over  $50.  The  court 
refused  to  non-suit  the  plaintiff,  and  the  defendant  excepted. 
The  counsel  for  the  defendant  also  asked  the  court  to  charge 
the  jury  that  the  plaintiff  could  not  recover  for  the  same  reasons. 
The  court  refused  so  to  charge,  and  the  defendant's  counsel  ex- 
cepted. The  court  charged  the  jury  among  other  things,  that 
if  they  believed  the  facts  as  alleged  by  the  plaintiff;  that  the 
plaintiff  upon  executing  and  leaving  his  promissory  note  of 
$90,  payable  the  1st  day  of  April,  with  Davis,  and  Davis  re- 
ceiving the  same,  was  in  the  same  position  as  if  he  had  left  the 
note  with  defendant,  and  defendant  had  received  it ;  that  such 
delivery  to  and  acceptance  by  defendant  in  the  absence  of 
fraud  or  misrepresentation,  would  have  constituted  a  payment, 
so  that  the  title  to  the  property  would  have  passed  to  the  plain- 
tiff, and  an  action  would  lie  by  him  for  the  non-delivery  there- 
of. The  defendant's  counsel  excepted  to  that  part  of  the  charge 
which  stated  that  the  delivery  of  the  note  to  Davis  was  a  pay- 
ment for  the  machine,  and  made  the  agreement  valid,  and  the 
machine  the  property  of  the  plaintiff,  and  he  could  recover  the 
value  thereof  of  the  defendant.  Under  this  charge  the  jury 
rendered  a  verdict  for  the  plaintiff  for  $100. 

The  plaintiff  now  moves  for  a  new  trial  on  the  bill  of  ex- 
ceptions. 

Sayre  &  Winsor,  for  defendant  and  appellant. 
J.  W.  Glover,  for  plaintiff  and  respondent. 
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H.  G.  PRINDLE,  County  Judge. — The  main  question  in  this 
case  is,  whether  the  giving  of  the  promissory  note  by  the  plain- 
tiff for  the  purchase-price  of  the  machine  was  a  payment  of  the 
purchase-money,  and  took  the  case  out  of  the  operation  of  the 
Statute  of  Frauds.  The  statute  requires  some  part  of  the 
purchase-money  to  be  actually  paid.  Can  the  giving  of  one's 
own  promissory  note  on  the  purchase  of  property,  in  any  sense 
be  considered  a  payment  ?  Is  it  any  thing  more  than  a  promise 
to  pay.  It  seems  to  be  well  settled  in  this  State  that  the  giving 
of  a  promissory  note  by  the  debtor  on  the  purchase  of  property 
is  not  a  payment  of  the  debt ;  and  I  am  unable  to  see  how,  in 
connection  with  the  Statute  of  Frauds,  it  can  have  the  effect 
of  an  actual  payment  of  the  purchase-money,  when  it  is  not 
regarded  as  payment  in  any  other  case. 

In  Yansteenbergh  a.  Hoffman  (15  Barb.,  28),  the  court  held, 
that  the  giving  of  a  promissory  negotiable  note  is  not  prima 
facie  payment  of  a  pre-existing  debt. 

In  Way  dell  a.  Luer  (3  Den.,  416),  Senator  Lott,  who  de- 
livered the  prevailing  opinion  in  that  case  said,  "  I  consider 
that  the  note  of  a  debtor  himself  will  not  discharge  a  precedent 
debt,  though  it  may  suspend  the  remedy.  Yet  I  consider  it  to 
be  equally  well  settled  that  the  acceptance  by  a  creditor  of  the 
note  of  a  third  person  for  an  existing  indebtedness  operates  as 
an  extinguishment  of  the  original  consideration,  when  agreed 
to  be  accepted  in  full  satisfaction."  It  seems  to  be  well  es- 
tablished, that  there  is  a  distinction  between  the  giving  of  one's 
own  note  and  the  note  of  a  third  person.  In  the  one  case  it  is 
the  mere  promise  of  the  purchaser  to  pay,  and  in  the  other,  it 
is  the  actual  transfer  of  a  debt  or  claim  against  a  third  person, 
which  if  agreed  to  be  taken  as  payment,  actually  extinguishes 
the  debt  and  discharges  the  'liability  of  the  purchaser,  while  in 
the  other  no  new  liability  is  created  by  the  giving  of  one's  own 
note,  and  no  liability  is  extinguished  or  in  the  least  changed, 
the  debt  remains  unpaid,  and  the  creditor  simply  has  the  prom- 
ise of  the  debtor  in  writing  to  pay  the  amount  agreed  upon  at 
the  time  fixed.  It  would  simply  change  the  nature  of  proof 
when  the  creditor  attempted  to  enforce  collection ;  in  the  one 
case  he  would  prove  the  signature  to  the  note,  and  in  the  other 
the  contract  between  the  parties. 

A  parol  contract  to  sell  personal  property  or  a  chose  in  action 
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for  the  price  of  $50  or  more,  is  void  even  when  there  is  an 
agreement  to  endorse  the  price  of  the  property  or  claim  on  a 
note,  or  other  obligation,  held  by  the  purchaser  against  the 
vendor,  or  an  agreement  by  the  purchaser  to  give  the  vendor 
credit  on  an  account  held  by  him  against  the  vendor,  unless 
the  endorsement  has  been  actually  made,  or  the  credit  given 
on  the  account.  (Ely  a.  Ormsby,  12  Barb.,  570 ;  Artcher  a. 
Zeh,  5  Hill,  200.) 

In  these  cases  the  argument  is  as  forcible  to  maintain  that 
they  are  not  within  the  statute,  as  in  the  case  of  giving  of  The 
note  by  the  debtor  for  the  property  purchased. 

In  these  cases  there  is  a  promise  to  make  the  endorsement 
and  give  the  credit,  but  unfil  the  endorsement  is  actually  made 
or  the  credit  given,  there  is  nothing  in  the  least  to  change  the 
rights  or  liabilities  of  the  parties ;  in  each  case  it  is  a  mere 
naked  promise  to  pay,  or  do  what  would  amount  to  payment  if 
done,  neither  of  which  in  my  judgment  can  have  the  effect  of 
an  actual  payment  of  a  part  of  the  purchase-money  nnder  the 
statute ;  and  if  I  am  correct  in  the  view  I  have  taken  of  the 
law,  the  plaintiff  in  this  case  should  have  been  non-suited.  The 
defendant  could  not  have  enforced  payment  of  the  note  given 
for  the  machine  without  a  delivery  of  the  property,  as  the 
whole  bargain  was  void  by  the  Statute  of  Frauds,  and  there 
was  no  consideration  for  the  note. 

* 

The  authorities  relied  upon  by  the  plaintiff's  attorney  were 
Chitty  on  Contracts,  8  ed.-,  348,  where  Chitty  says,  "  The  de- 
livery of  a  bill  of  exchange  or  promissory  note  on  account,  or 
in  payment  of  the  price  of  goods  sold  under  a  parol  contract, 
will  take  the  case  out  of  the  statute,  such  instrument  amount- 
ing to  payment  till  dishonored ;"  and  10  Petersdorfs  Abridg- 
ment, 129,  note,  saying,  "The  delivery  of  a  bill  of  exchange  or 
promissory  note  in  part  payment  would  take  the  cause  out  of 
the  statute." 

In  the  case  of  Combs  a.  Bateman  (10  Barb.,  574),  the  learned . 
justice  who  delivered  the  opinion  of  the  court,  commented  on 
these  cases,  and  said,  "This  doubtless  refers  to  a  bill  of  ex- 
change or  promissory  note  of  a  third'  person,  and  not  of  the 
purchaser.  The  delivery  of  the  note  of  the  purchaser  can  in 
no  sense  be  said  to  be  a  payment.  It  may  suspend  the  right  of 
action  of  the  seller  for  the  purchase-money  until  the  maturity 
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of  the  note,  but  the  absolute  liability  of  the  purchaser  remains. 
Not  so,  however,  in  all  cases  of  the  delivery  of  the  obligation 
of  a  third  person.  That,  when  agreed  to  be  in  satisfaction,  is  an 
absolute  payment,  and  in  all  cases  the  purchaser's  liability  is 
contingent." 

I  regard  this  decision  as  authority  in  this  case,  and  that  it 
correctly  settles  the  principle  involved.  I  entertain  great  re- 
spect for  the  opinion  of  his  Honor,  Judge  Clark,  before  whom 
this  cause  was  tried,  but  his  decision  on  the  motion  to  non-suit 
wa*  made  necessarily  without  a  full  examination  of  the  au- 
thorities bearing  upon  the  question. 

After  a  careful  examination  of  the  question,  I  am  of  the  opin- 
ion that  the  contract  was  within  the  Statute  of  Frauds ;  and 
that  the  giving  of  the  note  was  not  a  payment  of  the  pur- 
chase-money, and  that  the  learned  judge  who  tried  the  cause 
erred  in  refusing  to  non-suit  the  plaintiff. 

The  motion  for  a  new  trial  is  therefore  granted,  with  costs 
to  abide  the  result. 


WARTH  a.  RADDE. 

Supreme  Court,  First  District;  Special  Term,  December,  1864. 
PARTIES. — JOINDER  OF  ACTIONS. 


Where  a  member  of  an  unincorporated  association  sues  the  president  or  other 
chief  officer  for  an  accounting  concerning  the  property  of  the  association,  or 
for  a  fraudulent  breach  of  trust  in  respect  thereto,  all  the  members  of  the  as- 
sociation must  be  made  parties,  or  the  plaintiff  must  sue  for  the  benefit  of  all 
others  standing  in  the  same  situation  as  himself.* 

Jin  such  action  a  cause  of  action  against  the  defendant  as  a  trustee  cannot  be 
joined  with  one  against  him  on  a  contract  made  by  him  in  his  individual 
capacity. 

Demurrer  to  complaint. 


*  Compare  Gardiner  a.  Pollard,  10  Bosw. 
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This  action  was  brought  by  John  W.  Warth  against  William 
Radde  and  the  Potter  County  Forest  Improvement  Company. 
The  defendant  Radde  was  president  and  treasurer  of  the  Penn- 
sylvania Land  and  Farm  Association,  an  unincorporated  com- 
pany of  more  than  seven  persons,  such  as  under  the  Laws  of 
1846  and  1851  may  sue  and  be  sued  in  the  name  of  such  chief 
officer. 

The  contents  of  the  complaint  are  stated  in  the  opinion. 

E.  F.  Hall,  in  support  of  the  demurrer. 
A.  R.  Dyett,  for  the  plaintiff. 

CLERKE,  J. — This  is  an  action,  first,  against  Radde,  in  his  in- 
dividual capacity,  under  a  contract  made  by  him  with  the 
plaintiff  and  one  Miller,  by  which  he  Agreed  to  pay  each  of 
them,  severally,  on  the  sale  of  certain  lands  which  he  had  re- 
cently purchased,  twelve  and  a  half  cents  for  every  acre  which 
he  should  sell ;  second,  that  he  should  account  for  all  the  lands, 
moneys,  &c.,  of  the  Pennsylvania  Land  and  Farm  Association 
which  had  come  into  his  hands  or  under  his  control,  the  plain- 
tiff being  one  of  the  shareholders,  ami  that  the  value  of  plain- 
tiff's two  shares  be  ascertained  and  paid  out  of  the  property 
and  effects  of  the  association. 

The  complaint  also  prays  that  the  defendant,  the  Potter  Coun- 
ty Forest  Improvement  Company,  account  for  all  the  property 
of  the  Land  Association,  which  has  come  under  its  control,  and 
alleging  that  Radde,  the  said  Company,  and  the  defendant  in 
person,  are  acting  in  collusion  to  defraud  the  shareholders.  It 
prays  that  they  be  enjoined  from  disposing  of,  or  intermeddling 
with  the  property  of  the  Land  Association.  This  recital  is  suffi- 
cient to  show  that  this  action,  in  its  present  shape,  cannot  he 
maintained.  If  it  were  an  action  brought  by  a  stranger  against 
this  unincorporated  association  for  sorrife  claim  against  it,  there 
would  be  no  necessity  to  make  the  shareholders  defendants,  as 
it  is  shown  that  the  Association  consists  of  more  than  seven 
persons,  and  Radde  is  sued  as  president  and  treasurer  of  it,  as 
well  as  in  his  individual  capacity.  But,  as  we  have  seen,  the 
action  is  commenced  to  compel  an  accounting  of  the  whole 
property,  and  an  investigation  into  the  whole  affairs  and  busi- 
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ness  of  the  Association.  It  is,  besides,  an  action  for  a  fraudu- 
lent breach  of  trust  against  a  person  having  the  whole  manage- 
ment and  control  of  its  property  and  effects.  All  the  share- 
holders, therefore,  should  be  made  parties,  or  the  motion  should 
be  commenced  by  the  plaintiff,  for  the  benefit  of  all  others 
standing  in  the  same  situation,  as  well  as  for  himself.  If  such 
is  necessary  in  an  action  of  this  nature  against  an  incorporated 
association  (Cunningham  a.  Pell  (5  Paige,  607),  it  is  still  more 
necessary  in  an  action  against  one  that  is  not  incorporated. 
(Code,  §  119.) 

The  second  cause  of  action  is  against  Eadde,  under  a  con- 
tract made  by  him,  in  his  individual  capacity,  for  a  specified  sum 
of  money.  This  cannot  be  joined  with  causes  of  action  against 
him,  as  the  president  or  trustee  of  the  Association.  (Code, 
167.)  Moreover,  this  claim  against  Eadde  alone  is  united  with 
causes  of  action  against  him  and  others  jointly.  The  causes  of 
action  must  not  only  all  belong  to  one  of  the  enumerated  classes 
under  section  167,  but  all  must  affect  all  the  parties  to  it.  To 
employ  the  language  of  the  court  in  Enos  a.  Thomas  (  4  How. 
Pr.,  48),  "  the  causes  of  action  to  be  joined  must  be  in  favor  of 
all  the  plaintiffs  and  against  all  the  defendants,  and  must  belong 
to  the  same  class." 

Judgment  for  the  defendant  Eadde,  with  costs,  unless  the 
plaintiff  amend  his  complaint  within  twenty  days,  and  pay 
costs  of  term. 


BEUSH  a.  LEE. 

Supreme  Court,  First  District;  General  Term,  March,  1865. 

EXECUTION  ON  DOCKETED  JUDGMENT  OF  JUSTICE  OF  THE  PEACE. 
— STAY  OF* PROCEEDINGS  ON  APPEAL. 

Where  a  judgment  recovered  in  a  court  of  a  justice  of  the  peace  is  docketed  in 
the  office  of  a  county  clerk,  execution  thereon  must  be  issued  by  the  county 
clerk.  An  execution  issued  by  the  attorney  of  the  judgment-creditor  as  in  or- 
dinary cases  is  invalid,  and  confers  no  power  on  the  sheriff  to  sell.* 

• 

*  Compare  Carpenter  a.  Simmons,  28  How.  Pr.,  12. 
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Where,  on  taking  an  appeal  from  a  judgment  recovered  in  a  court  of  a  justice  of 
the  peace,  the  appellant  executed  two  undertakings,  one  containing  the  clause 
necessary  to  effect  a  stay  of  proceedings,  and  the  other  without  such  clause, 
and  served  the  former  on  the  justice,  and  filed  the  latter  with  the  clerk  : — 
field,  that  proceedings  were  not  stayed. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Stephen  Brush,  executor,  &c.,  of 
Robert  Hyslop,  deceased,  against  William  Lee,  William  Ed- 
monds, George  W.  Niles,  and  A.  B.  Clark.  The  object  of  the 
action  was  to  set  aside  a  sheriff's  sale,  and  the  deed  pursuant 
to  it,  of  the  land  of  the  plaintiff's  testator,  which  was  sold  in 
his  lifetime  under  an  execution  issued  upon  a  judgment  against 
him,  in  a  former  action  recovered  by  the  defendant  Edmonds ; 
upon  the  ground  that  the  proceedings  on  the  execution  were 
stayed  at  the  'time  it  was  issued,  that  the  execution  was  void, 
and,  also,  upon  the  ground  of  fraud  in  conducting  the  proceed- 
ings to  sell.  The  defendants  set  up  in  their  answers  in  sub- 
stance, that  the  proceedings  on  the  execution  were  not  stayed ; 
that  all  the  proceedings  were  regular  and  in  good  faith,  and 
denied  all  fraud.  The  cause  was  tried  before  MARVIN,  J.,  at  a 
special  term  in  April,  186-i.  The  facts  developed  on  the  trial 
were  as  follows : 

On  the  16th  day  of  February,  1860,  Williams  Edmonds,  one 
of  the  defendants  in  this  suit,  recovered  a  judgment  in  the  first 
district  court  of  New  York  city,  against  Robert  Hyslop  for 
$82.56. 

Hyslop  instructed  his  attorneys  to  appeal  from  the  judgment. 
The  action  in  the  District  Court  was  tried  for  Edmonds  by  Wil- 
liam Lee,  Who,  though  not  a  licensed  attorney,  was  a  lawyer, 
having  a  business  connection  and  arrangement  with  the  defend- 
ant Clark,  who  was  a  licensed  attorney,  and  Clark's  name  as 
attorney  was  used  by  Lee  in  all  the  legal  proceedings  herein- 
after mentioned  after  the  rendition  of  the  judgment.  On  the 
same  day  Niles  proposed  to  Hyslop  to  settle  the  judgment  for 
$50.  Hyslop,  after  talking  aside  with  Barrett,  his  attorney, 
refused  this  offer.  On  the  same  day  Niles  wrote  a  note  to  W. 
C.  Barrett,  one  of  Hyslop's  attorneys,  that  if  Hyslop  desired  to 
pay  the  judgment,  he  could  do  so  without  any  execution  by 
letting  him  (Niles)  know  to-morrow.  It  is  added,  that  the  note 
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is  sent  as  an  act  of  courtesy,  thinking  that  a  sheriff's  call  would 
be  unpleasant  to  Mr.  Hyslop,  and  also  would  cause  a  few  dol- 
lars extra  expense. 

On  the  morning  of  February  17,  1860,  George  C.  Barrett, 
one  of  Hyslop's  attorneys,  prepared  and  procured  to  be  proper- 
ly executed  two  undertakings,  for  the  purpose  of  an  appeal 
from  the  judgment, — one  of  them  contained  the  clause  neces- 
sary to  stay  the  execution,  to  wit :  That  if  judgment  be  ren- 
dered against  the  appellant,  and  execution  thereon  be  returned 
unsatisfied  in  whole  or  in  part,  we  will  pay  the  amount  un- 
satisfied. This  undertaking  was  served  on  the  justice  of  the 
District  Court,  by  G.  C.  Barrett,  and  the  justice  endoraed  his 
approval  thereon,  dated  February  17. 

In  the  other  undertaking,  the  clause  necessary  to  stay  execu- 
tion was  stricken  out  in  the  printed  matter,  by  drawing  the  pen 
through  it.  This  undertaking  was  approved  by  the  justice,  and 
then  filed  with  the.  clerk  of  the  Court  of  Common  Pleas  of  the 
city  of  New  York,  and  marked  by  the  clerk,  filed  17th  Febru- 
ary, 1860.  Barrett  then  returned  to  his  office  and  wrote  a  note 
to  Niles,  that  they  had  decided  to  appeal,  and  had  filed  that 
day  the  requisite  undertakings  to  stay  execution,  and  expressed 
obligation  to  Niles  for  his  courtesy  in  not  issuing  execution 
the  day  before.  All  these  things  occurred  before  noon  of  that 
day.  Niles  received  Barrett's  note  before  noon.  On  March  6, 
1860,  the  notice  of  appeal  was  served  on  the  justice,  and  his 
fees  were  paid.  This  notice  was  signed  Barrett,  Brinsmade  & 
Barrett,  attorneys  for  appellants.  t  Service  of  notice  of  appeal 
was  also  made  on  Niles,  and  admission  made  by  him  in  the 
name  of  A.  B.  Clark,  attorney  for  respondent.  Edmonds  was 
a  resident  of  the  county  of  Kings.  This  appeal  was  not 
argued  until  October  term,  1861,  when  the  judgment  was 
affirmed. 

Niles,  on  the  receipt  of  Barrett's  letter,  on  the  17th  Feb- 
ruary, called  at  the  office  of  the  clerk  of  Common  Pleas  and 
examined  the  undertaking  there  filed,  and  discovered  that  the 
clause  staying  execution  had  been  erased.  And  after  this  he 
filed  the  transcript  and  issued  execution.  He  had  at  this  time 
no  notice  of  the  undertaking  delivered  to  the  justice,  except 
that  conveyed  by  letter  of  Barrett  to  him,' and  he  made  no  in- 
quiry at  the  Justice's  office.  Niles,  February  21,  1860,  pro- 
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cured  from  the  clerk  of  Common  Pleas  a  certified  copy  of  the 
undertaking  filed  in  that  office,  a  printed  form,  and  showing  the 
erasure,  with  the  initials  of  the  clerk  opposite  thereto. 

Niles  procured  a  transcript  from  the  clerk's  office  in  New 
York,  and  February  20,  1860,  caused  the  judgment  to  be 
ddfeketed  in  the  county  of  Kings,  and  Februaiy  21,  at  three 
o'clock  P.  M.,  issued  an  execution  to  the  sheriff  of  that  county 
from  the  Court  of  Common  Pleas  of  the  city  and  county  of 
New  York,  and  in  the  name  of  Clark,  as  attorney.  The  ex- 
ecution recited  the  rendition  of  the  judgment  in  the  justice's 
court,  "as  appears  to  us  by  the  judgment-roll  filed  in  the 
office  of  the  clerk  and  court  in  the  county  of  New  York," 
and  the  docketing  of  the  judgment  in* New  York,  February  17, 
1860. 

Upon  this  execution,  the  sheriff  of  King's  county  proceeded. 
He  advertised  in  due  form  certain  real  estate  described  in  the 
complaint  in  this  action  belonging  to  Hystop,  for  sale,  and  sold 
such  real  estate,  consisting  of  two  lots,  to  Edmonds,  for  the 
sum  of  $99.80,  this  being  the  highest  sum  bid,  and  being  the 
amount  due  upon  the  judgment,  including  the  costs  and  fees  of 
the  sheriff.  Niles»  and  Edmonds  were  present  at  the  sale,  and 
Niles  made  the  bid  for  Edmonds.  The  sheriff  executed  to  Ed- 
monds the  proper  certificate,  dated  April  7,  1860.  Niles  paid 
the  sheriff  his  fees,  amounting  to  some  $16  ;  a  few  days  after 
this,  Edmonds  sold  and  signed  the  certificate  to  the  defendant, 
Lee,  for  the  amount  of  the  bid  specified  in  the  certificate  ;  and 
August  2,  1861,  the  sheriff  executed  a  deed  of  the  lands  sold  to 
Lee,  which  he  caused  to  be  recorded  December  5,  1861. 

The  facts  relied  on  by  the  plaintiff  as  establishing  fraud  in 
the  sale  are  not  material  to  the  decision,  and  are  therefore  here 
omitted. 

The  judge  found  for  the  plaintiff',  and  assigned  his  reasons  for 
his  decision  in  the  following  opinion. 

MARVIN,  J. — I  have  come  to  the  conclusion  that  there  was  no 
valid  stay  of  execution  at  the  time  the  executions  were  issued. 
I  think  the  undertaking  served  upon  the  justice  was  not  effectual 
as  a  stay. 

As  to  the  execution,  it  seems  to  me  that  the  law  is  very  plain  : 
When  a  judgment  is  docketed  with  the  county  clerk  on  a  trans- 
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cript  of  a  justice's  judgment,  the  execution  must  be  issued  by 
the  county  clerk.  (Code  of  Pro.,  §  64,  subd.  13.) 

The  exceptions  referring  to  section  63,  had  reference  to  the 
time  of  the  commencement  of  the  lien  and  the  amount  of  the 
judgment  to  make  it  a  lien  on  real  property.  The  object  of 
the  clause  in  section  68,  relating  to  judgments  docketed  upon  a 
transcript  from  a  justice's  court,  filed  in  the  office  of  the  clerk  of 
the  county  of  New  York,  was  to  place  the  Court  of  Common 
Pleas  in  the  same  position,  and  to  give  to  such  court  the  same 
jurisdiction  which  by  sections  63  and  64  had  been  given  to  County 
Courts.  There  is  no  County  Court  in  the  city  and  county  of 
New  York,  but  the  old  Court  of  Common  Pleas  was  retained 
by  the  Constitution  of  1846.  The  provision  relating  to  the 
issuing  of  execution  upon  judgments  docketed  in  the  county 
clerk's  office  by  the  clerk,  is  an  old  provision.  It  is  in  the  Re- 
vised Statutes,  and  it  twas  never  understood  that  the  execution 
could  be  issued  by  an  attorney.  It  was  not  supposed  that  the 
parties  would  have  any  attorneys ;  none  were  necessary  for  the 
purposes  of  docketing  the  judgment,  and  the  clerk  was  required 
to  issue  the  execution.  The  declaration  that  the  judgment  shall 
be  a  judgment  of  the  County  Court  (section  68,)  or  be  deemed  a 
judgment  of  the  Court  of  Common  Pleas  of  the  city  and  coun- 
ty of  New  York  (section  68),  is  not  new.  It  is  taken  from  the 
Revised  Statutes. 

In  my  opinion,  the  executions  issued  by  Clark,  attorney,  or 
in  his  name,  were  not  authorized,  and  they  were  invalid  as  to 
Hyslop,  and  there  is  no  estoppel  in  the  case,  upon  him  or  his 
legal  representative  and  devisees. 

Judgment  was  entered  pursuant  to  the  findings.  The  defend- 
ants served  exceptions  to  the  findings,  and  appealed  from  the 
judgment. 

Anthony  R.  Dyett,  for  the  appellants. — I.  The  court  erred 
in  permitting  the  plaintiff  to  falsify  or  at  least  impeach  the 
sheriff's  return. 

II.  The  execution  was  perfectly  regular.  1.  There  was  no 
stay  of  proceedings  under  the  judgment  to  prevent  its  issuing, 
and  the  judge  on  the  trial  so  found,  and  that  finding  was  cor- 
rect. (Code,  §  354  ;  11.,  §  355  ;  II ;  §  357 ;  Conway  a.  Hitchins, 
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9  Barb.,  378  ;  38  lb.,  238  ;  14  Abbotts'  Pr.,  368  ;  10  How.  Pr., 
344 ;  13  Ib.,  402  ;  18  lb.,  261 ;  12  Abbotts-  Pr.,  243  ;  20  How. 
Pr.,  86.)  2.  The  execution  was  proper  and  regular  in  form. 
It  was  not  necessary  that  it  should  be  signed  or  sealed  by  the 
county  clerk.  Section  68  of  the  Code  applies  the  rules  govern- 
ing the  docketing  of  judgments  of  justices  of  the  peace  docketed 
with  county  clerk  (Sects.  63  and  64,  subd.  13)  to  those  on 
judgments  like  the  present,  "except  that  the  judgment  shall 
be  enforced  in  the  same  manner  as  and  be  deemed  a  judgment 
of  the  Common  Pleas,"  and  that  manner  is  by  an  execution 
similar  to  the  one  issued  in  the  present  case  (Code,  §  289 ;  Ib., 
§  283),  and  if  enforced  in  any  other  manner,  it  could  not  be  in  the 
same  manner.  (1  Code  R.,  107;  Ginochio  a.  Figari,  k-E.  D. 
Smith,  227;  18  How.  Pr.,  267  ;  Jackson  a.  Smith,  16  Abbotts' 
Pr.,  201 ;  Carpenter  a.  Simmons,  28  How.  Pr.,  12 ;  Cowerfs 
Treatise,  ed.  of  1856,  §1570.)  3.  But  if  the  execution  was 
irregular  it  was  voidable  and  not  void,  and  could  not  be  at- 
tacked collaterally  so  as  to  defeat  the  title  of  «the  purchaser  at 
the  sheriff's  sale  under  it.  And  if  it  had  been  assailed  by  a 
direct  motion  to  set  it  aside,  it  was  amendable.  (Code,  §§  174, 
176  ;  3  Code  R.,  21 ;  5  How.  Pr.,  381  ;  1  Code  R.,  N.  S.,  4f) 

III.  The  finding  of  fraud  is  unsustained. 

IY.  It  may  be  claimed  (though  the  judge  did  not  do  so)  that 
a  court  of  equity  could  relieve  in  this  case  without  the  exist- 
ence of  any  fraud.  But  a  court  has  no  such  power.  It  is  no- 
where given  in  the  statute.  And  nothing  is  better  settled  than 
that  in  the  absence  of  fraud,  a  court  of  equity  cannot  relieve 
against  the  positive  provisions  or  the  consequences  of  a  statute, 
however  harsh  the  statute  may  be  or  disastrous  the  consequen- 
ces to  the  party  affected.  That  would  be  to  usurp  the  powers 
of  the  Legislature,  and  make  it  subject  to  any  court  of  equity. 
In  other  words,  in  every  statute  imposing  by  words  or  neces- 
sary consequences  any  forfeiture  whatever  by  implication, 
would  be  added  "subject  to  the  discretion  of  any  court  of 
equity  to  modify  or  repeal  this  statute  !"  (  WillarcTs  Eq.,  40  ; 
2b.,  41  ;  Catlin  a.  Hayden,  1  Verm.,  375,  and  cases  cited ;  Spear 
a.  Ditty,  9  lb.,  282 ;  Gorman  a.  Low,  2  Edw.,  324  ;  Story  s  Eq. 
Juris.,  §§  14,  15,  19,  20,  21.) 

V.  But  if  the  court  had  the  power,  and  it  was  proper  to  re- 
lieve the  plaintiff  at  all,  it  could  only  be  done  on  payment  of 
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the  judgment  and  expenses  of  sale,  &c.,  and  the  costs  of  affirm- 
ance, and  the  costs  of  this  action.  ISFo  tender  or  offer  to  pay 
the  judgment  below  even,  much  less  the  other  items,  was  either 
averred  in  the  complaint  or  proved,  and  the  judgment  for  this 
reason  should  be  reversed  or  modified. 

But  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Barrett  da  Brinsmade,  for  the  respondents. 

BY  THE  COURT. — T.  A.  JOHNSON,  J. — I  am  prepared  to  agree 
to  the  affirmance  of  the  judgment,  on  the  ground  that  the  exe- 
cution issued  to  the  sheriff  of  Kings  county,  on  which  the 
sheriff's  deed  in  question  was  founded,  was  wholly  invalid. 
The  Code  (§  64,  subd.  13)  provides  how  executions  upon  judg- 
ments like  the  one  in  this  case  shall  be  issued.  "If  the  judg- 
ment be  docketed  with  the  county  clerk,  the  execution  shall  be 
issued  by  him  to  the  sheriff."  The  authority  being  given  to 
the  county  clerk  exclusively  to  issue  the  execution  in  such  a 
case,  it  seems  to  me,  it  can  no  more  be  issued  by  an  attorney 
tnan  it  could  had  the  judgment  remained  before  the  justice. 
Being  issued  without  authority  of  law,  it  was  wholly  invalid, 
and  conferred  no  power  upon  the  sheriff  to  transfer  the  title  of 
the  plaintiff's  testator  to  any  one. 

I  think  the  judge  at  special  term  was  right  also  in  holding 
that  the  defendant's  proceedings  upon  the  judgment  were  not 
stayed  at  the  time  the  executions  were  issued.  But  upon  the 
question  of  fraud  (aside  from  the  issuing  of  the  execution  by 
the  attorney),  I  should  find  it  exceedingly  difficult  to  agree 
with  the  learried  j  ustice  at  special  term. 

SUTHERLAND  and  CLERKE,  JJ.,  concurred. 
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Supreme  Court,  Fourth  District;   General  Term,  May,  1863. 
PLEADING. — AMENDMENT. — APPEAL. — DEFENCES. 

An  appeal  lies  from  an  order  granting  leave  to  amend  a  complaint  by  inserting 
a  cause  of  action  which  has  been  barred  by  the  Statute  of  Limitations  ;  such 
an  order  involves  the  merits  and  affects  a  substantial  right. 

Such  an  amendment  cannot  be  sustained,  unless  it  appears  to  be  in  furtherance 
of  justice.  No  discrimination  can  be  made  in  this  respect  between  defences 
which  have  been  sometimes  called  unconscionable  and  others. 

Thus,  where  the  receiver  of  an  insolvent  insurance  company  brought  an  action 
on  certain  notes,  alleging  that  they  were  premium-notes,  and  many  years 
afterwards,  when  the  Statute  of  Limitations  had  run,  and  he  had  died,  his 
successor,  substituted  as  plaintiff  in  the  action,  asked  leave  to  amend  the  com- 
plaint by  inserting  a  statement  of  a  cause  of  action  upon  the  notes  as  stock- 
notes  ; — Held,  that  the  application  should  be  denied  ;  and  that  an  ord^r  grant- 
ing it  should  be  reversed  on  appeal. 

If  after  issue  joined,  a  party  desires  a  favor  by  way  of  amendment,  he  must  show 
a  strong  reason  ;  and  if  he  desires  to  thus  get  before  the  court  indirectly  a  cause 
of  action  that  he  could  not  recover  upon  directly,  the  court  should  refuse  his 
application. 

Where  a  receiver  of  a  corporation  pending  an  action  brought  by  him  as  such,  was 
removed  and  a  successor  appointed,  and  the  original  receiver  afterwards  died, 
and  subsequently  the  second  receiver  was  removed,  and  a  third  appointed  ; — 
Held,  that  it  was  proper  to  substitute  the  third  receiver  as  plaintiff  in  the  ac- 
tion in  place  of  the  lirst. 

Appeals  from  orders  substituting  a  plaintiff  and  giving  leave 
to  amend. 

This  action  and  three  others,  against  other  defendants,  were 
brought  in  1854  by  the  plaintiff  as  receiver  of  the  Columbia 
Insurance  Company.  In  1862,  Frederick  A.  Sands,  having  been 
appointed  receiver,  applied  for  leave  to  be  substituted  as  plain- 
tiff in  the  actions,  and  also  for  leave  to  amend  the  complaint 
by  inserting  a  different  statement  of  the  cause  of  action.  The 
order  was  granted  at  special  term,  and  the  defendants  respec- 
tively appealed. 
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The  facts  of  the  case  and  the  contents  of  the  pleadings  ap 
pear  in  the  opinions  delivered. 

POTTER,  J. — The  first  question  that  arises  is,  whether  the  or 
der  of  the  special  term  is  appealable.  The  actions  were  com- 
menced in  the  spring  of  1854.  The  complaints  were  verified 
by  the  then  plaintiff.  The  notes  are  set  forth  in  the  complaint 
as  notes  made  subsequent  to  the  organization  of  the  company, 
as  premium  notes  given  for  policies  of  insurance,  to  be  issued 
thereon.  The  notes  are  such  in  form,  that  is,  premium  notes. 
Sheldon,  the  receiver,  as  such,  under  the  direction,  sanction, 
and  authority  of  the  Supreme  Court,  settled  and  determined 
the  amount  of  losses  of  the  company,  and  the  proportions 
to  be  assessed  upon  the  said  notes  against  the  respective 
defendants  for  their  proportions  of  losses  and  liabilities  as 
members  of  the  said  company  by  reason  of  the  notes  ;  and  he 
alleges  that  he  did  assess  the  notes  the  sums  and  proportions 
against  the  defendants  that  are  therein  sued  for,  and  gave  them 
due  legal  notice  thereof;  and  then  sets  forth  that  the  risks  and 
business  of  the  company  were  divided  into  two  departments, 
"The  Farmers'  Department,"  and  "The  Merchants'  Depart- 
ment ;"  that  the  risks  taken  in  each  of  these  departments  were, 
by  the  charter  of  the  company,  to  be  liable  in  no  other  depart- 
ment, and  then  alleges  particularly  in  which  of  said  departments 
the  notes  were  severally  made.  The  notes  are  dated  in  1851. 
The  actions  have  never  been  brought  to  trial.  Now,  in  Septem- 
ber, 1862,  more  than  eleven  years  after  the  date  of  the  notes,  an 
order  is  granted,  authorizing  the  plaintiff  to  insert  in  his  com- 
plaint an  entirely  different  cause  of  action,  and  presenting 
entirely  different  questions  for  litigation. 

The  power  to  do  this  is  claimed  under  the  173d  section  of  the 
Code,  "  for  the  furtherance  of  justice,"  and  it  is  now  claimed 
that  when  this  has  been  adjudged  by  the  court,  it  is  but  the 
exercise  of  a  discretion,  and  cannot,  and  will  not  be  reviewed. 
The  right  of  appeal  exists  in  all  cases  from  an  order  of  a  special 
term  or  a  judge,  "when  it  involves  the  merits  of  the  action,  or 
some  part  thereof,  or  affects  a  substantial  right."  (Code,  §  349, 
Bubd.  3.)  To  say  that  an  entirely  new  and  different  cause  of 
action,  inserted  in  a  complaint  eight  years  after  issue  joined, 
requiring  a  different  defence,  does  not  affetct  a  substantial  right 
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or  involve  the  merits,  caimot  be  allowed;  both  reason  and  au- 
thority are  against  this  idea.  An  appeal  lies  from  such  an  or- 
der. (St.  John  a.  Croel,  10  How.  Pi\,  253  ;  Harrington  a. 
Slade,  22  Bai*b>,  161.)  The  amendment,  in  its  nature,  is  based 
upon  the  doubt  whether  the  plaintiff  can  recover  upon  his 
complaint  as  it  is,  or  can  recover  more  than  a  part  of  the  amount. 
He  now  desires  (and  the  amendment  is  to  allow  him  to  carry 
out  that  desire)  to  recover  either  a  larger  sum,  or  for  a 
different  cause  of  action.  This,  clearly,  affects  a  substantial 
right. 

The  merits  of  the  motion  must  then  stand  upon  its  being 
granted  "in  furtherance  of  justice."  If  it  cannot  stand  upon 
this  ground,  it  should  be  reversed.  Let  us  see  how  it  looks  in 
this  view.  It  is  now  the  settled  doctrine  of  the  Court  of  Ap- 
peals, that  in  allowing  amendments,  no  discrimination  should 
be  made,  in  the  exercise  of  that  power,  between  legal  defences  of- 
fered to  be  set  up,  on  account  of  their  character ;  that  is,  whether 
they  are  such  as  have  sometimes  been  called  unconscionable, 
as  the  Statute  of  Limitations,  Usury,  &c.,  or  otherwise;  that 
is  to  say,  all  defences  recognized  by  statute  to  be  such,  are  in 
this  regard  to  stand  equal,  and  that  it  is  not  the  duty  of  courts 
to  make  discrimination  against  the  spirit  of  a  statute.  In  other 
words,  that  a  party  has  a  vested  right  to  set  up  these  defences 
as  well  as  any  other,  when  they  have  become  perfect ;  and  the 
Statute  of  Limitations  has  been  approvingly  called  by  distin- 
guished jurists  "  the  statute  of  repose."  (8  Cow.,  615 ;  22  Barb., 
164.) 

The  notes  in  questio'n,  if  they  were  original  stock-notes, 
made  for  the  organization  of  the  company,  as  they  bear  date  in 
1851,  had  become  outlawed  as  such,  and  no  action  could  be 
maintained  upon  them  if  the  defence  of  the  Statute  of  Limita- 
tions should  be  interposed.  By  the  effect  of  this  order,  these 
outlawed  notes  are  put  into  a  complaint  in  an  action  brought  in 
1853,  as  if  sued  on  then,  and -thus  the  defendant  is  cut  off  from 
the  defence  of  the  Statute  of  Limitations ; '  and  this  is  claimed  to 
be  "in  furtherance  of  justice."  They  had  been  so  outlawed 
four  years  when  the  order  appealed  from  was  granted.  (Bell 
a.  Yates,  33  Barb.,  629  ;  Howland  a.  Edmonds,  7J.,  433  ;  re- 
versed 24  N.  Y.,  307.)  By  this  order,  these  notes,  put  to  their 
f  repose  by  statute,  and  to  which  if  sued  upon  directly,  the  de- 
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fen  dan ts  could  interpose  a  perfect  legal  statutory  defence,  are, 
in  the  exercise  of  this  power  at  special  term,  revived  against 
the  defendants,  without  the  proniise  or  acknowledgment  by  the 
defendants  in  writing,  required  by  section  110  of  the  Code ; 
and  to  sustain  this  order  is,  in  effect,  to  give  the  plaintiff  the 
right  to  commence  this  action  by  an  order,  without  commencing 
it  by  summons  and  complaint,  as  is  required  by  section  127  of 
the  Code.  Not  only  that,  but  a  note  which,  by  the  company's 
charter,  and  which,  by  the  defendant's  policy,  it  is  made  a  con- 
dition in  his  contract  shall  only  be  assessed  for  losses  in  one 
class  of  hazards,  is  permitted  to  be  sued  on  as  a  stock-note  and 
made  liable  for  all  losses.  These  are  extraordinary  favors,  cer- 
tainly, to  be  conferred  upon  a  plaintiff  who  has  now  awakened 
after  an  eight  years'  slumber  upon  his  case ;  and  it  is  in  effect, 
by  indirection,  extending  the  provision  of  the  Statute  of  Limi- 
tations, from  six  to  ten  years,  against  the  vested  rights  of  the 
defendants.  This  is  too  great  an  exercise  of  power  to  be  ac- 
complished by  an  order ;  yet  we  see  that  all  this,  it  is  claimed 
now,  was  done  "  in  furtherance  of  justice,"  and,  therefore,  not 
to  be  reviewed.  We  do  not  see  it  in  that  light,  and  it  is 
not  probable  that  the  point  was  presented  to  the  learned  justice 
at  special  term. 

But  without  reference  to  the  absolute  injustice  to  the  defend- 
ants, which  would  result  from  the  order  appealed  from  if  per- 
mitted to  stand,  the  papers  used  upon  the  motion  show  a  de- 
cided preponderance  of  weight,  I  think,  against  the  granting  of 
the  motion  upon  the  facts.  Sheldon,  the  receiver,  who  lived  at 
the  place  of  location  of  this  company;  the  place  where  its  offi- 
cers resided,  where  its  office  of  business  was  kept,  who  was 
appointed  receiver  two  years  after  the  organization  of  the  com- 
pany, and  who  must  be  presumed  to  be  cognizant  of  the  facts, 
from  his  examination  of  the  books,  vouchers,  and  notes  of  the 
company,  made  in  order  to  the  proper  assessment  upon  premium 
notes,  and  which  assessrnent  he  did  make  while  in  the  posses- 
sion of  all  such  advantages, — himself  verified  the  complaint  in 
April,  1854,  which  states  the  notes  to  be  premium-notes,  made 
to  be  liable  in  only  one  of  its  departments,  and  made  after  the 
organization  of  the  company.  Against  this  quite  full  and  satis- 
factory evidence,  we  have  only  the  statement  of  the  present 
attorney  of  the  present  receiver,  who  resides  at  Oxford,  Che- 
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nango  county,  made  in  July,  1862,  more  than  eight  years  there- 
after, who  states  that  he  has  investigated  the  affairs  of  said 
company,  and  endeavored  to  ascertain  whether  said  notes  were 
"  capital  stock  or  premium-notes,  and  that  this  deponent  cannot 
determine,  and  does  not  know  whether  the  said  notes  are  capital 
stock  or  premium-notes."  Indeed,  there  is  no  ground  of  merit 
at  all,  nor  any  reason  for  the  order,  even  had  it  been  moved  for 
in  twenty  days  after  issue  joined.  This  is  not  improved  by 
waiting  eight  years,  and  until  after  the  death  of  the  first  plain- 
tiff, and  of  the  defendants'  attorney.  Such  laches  should  be 
discountenanced.  The  excuse  offered  is  not  sufficient  at  any 
time.  We  do  not  intend  to  reason  against  the  propriety  of 
having  two  counts  in  a  complaint  upon  the  same  instrument, 
which  may  even  appear  to  be  inconsistent  with  each  other,  if 
necessary  to  attain  justice,  or  to  meet  a  possible  or  contingent 
variance  in  the  proof  on  the  trial.  Birdseye  a.  Smith  (32  Barb., 
217)  is  not  in  conflict  with  our  views,  but  we  mean  to  say.  if 
after  issue  joined  the  party  desires  a  favor  by  way  of  amend- 
ment, he  must  show  a  strong  reason  ;  and  if  he  desires  to 
thus  get  before  the  court  indirectly  a  cause  of  action  that  he 
could  not  recover  upon  directly,  the  courts  should  refuse  his 
application. 

The  order  in  each  of  the  cases  appealed  from,  except  so 
much  as  substitutes  Frederick  A.  Sands  as  plaintiff,  should  be 
reversed,  with  ten  dollars  costs,  and  disbursements  in  each, 
and  with  ten  dollars  costs  in  each  for  opposing  the  motion  at 
special  term. 

BOCKES,  J. — These  actions  were  brought  on  premium-notes, 
alleged  to  have  been  given  to  the  company  prior  to  its  dissolu- 
tion, and  the  complaint  in  each  case  averred  losses  and  due 
assessment  of  the  notes,  and  a  recovery  was  claimed  for  the 
amount  of  the  assessments.  The  amendment  allowed  by 
the  order  from  which  the  appeal  was  taken,  was  to  the  effect 
that  the  plaintiff  might  add  in  each  case  a  further  cause  of 
action  or  count  on  the  notes,  as  original  formation  or  stock- 
notes. 

I  am  unable  to  see  any  valid  or  substantial  objection  to  the 
order,  so  far  as  it  permits  the  substitution  of  Mr.  Sands  as  plain- 
tiff in  the  actions  in  the  place  of  Mr.  Sheldon.  It  seems  that 
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Mr.  Sheldon  had  been  removed,  and  Mr.  Sands  appointed  in 
his  stead.  It  was  therefore  appropriate  and  proper  to  allow 
and  direct  such  substitution.  It  is  urged  that  the  action  abated 
by  the  death  of  Mr.  Sheldon,  which  occurred  in  July,  1860. 
But  this  plainly  is  no  answer  to  the  motion  for  substitution.  It 
was  not  a  motion  to  revive  the  actions,  and  the  cases  stood  the 
same  as  if  Sheldon  was  still  living.  If  living  it  would  have 
been  proper  to  substitute  Mr.  Sands,  as  soon  as  he  was  ap- 
pointed to  supersede  or  succeed  Mr.  Sheldon  as  receiver. 

The  facts  disclosed,  by  the  papers  are  these :  Sheldon  as  re- 
ceiver, commenced  the  actions  in  1853,  and  they  were  put  at 
issue  early  in  the  year  1854.  In  1859  Sheldon  was  removed, 
and  Isaac  Jackson  was  appointed  in  his  place.  In  1861,  Mr. 
Jackson  was  removed,  and  Mr.  Sands  was  appointed  in  his  place. 
Sheldon  died  in  1860,  after  his  removal.  Now,  so  soon  as  Mr. 
Jackson  was  appointed  in  the  place  of  Mr.  Sheldon,  it  was  his 
right  to  be  substituted  as  plaintiff  in  the  actions  in  the  place  of 
Mr.  Sheldon,  and  on  the  removal  of  Jackson  and  the  appoint- 
ment of  Sands,  it  was  the  right  of  the  latter  to  be  substituted 
in  Jackson's  place.  The  decease  of  Sheldon  did  not  take  away 
those  rights  or  either  of  them ;  indeed,  his  decease  had  nothing 
to  do  with  the  question.  Nor  can  it  make  any  difference  that 
Jackson  was  not  in  fact  substituted  in  the  action  as  plaintiff,  in 
the  place  of  Sheldon.  Mr.  Sands  succeeded  to  the  rights  and 
duties  of  Sheldon  and  Jackson  respectively,  as  receiver,  and  his 
substitution  as  plaintiff  was  properly  allowed  by  the  order  of 
the  special  term. 

The  important  question  on  this  appeal  is  in  regard  to  the 
permission  given  by  the  order  to  amend  the  complaint  in  the 
several  actions.  The  effect  of  such  permission  is  to  allow  the 
plaintiff  to  introduce  into  each  suit  an  entirely  new  and  distinct 
cause  of  action ;  one  too  barred  by  the  Statute  of  Limitations, 
unless  saved  from  the  operation  of  the  statute  by  incorporating 
it  into  an  old  suit.  Can  this  result  be  attained  under  the  guise 
of  an  amendment?  It  is  claimed  that  it  may  be  under  section 
173  of  the  Code,  which  declares  that  the  court  may,  in  further- 
ance of  justice  and  on  terms,  amend  any  pleading  "by  insert- 
ing other  allegations  material  to  the  case." 

It  becomes  necessary  now  to  determine  what  the  plaintiff's 
case  was  as  made  or  attempted  to  be  made  by  his  complaint.  It 
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was  a  case  for  a  recovery  on  a  premium-note,  alleged  to  have 
been  given  on  an  application  for  insurance,  on  which  a  recovery 
could  be  had  only  after  due  assessment.  And  this  case  it  was 
not  proposed  to  change  in  any  respect.  The  plaintiff  then 
claimed  to  recover  on  a  contract  of  a  special  character.  Did 
he  base  his  application  to  amend  on  omission  of  some  allegation 
which  by  possibility  might  be  material  to  his  right  of  recovery 
on  it  as  a  premium-note?  Not  at  all.  The  amendment  was 
not  asked  for  to  cover  any  error,  omission,  or  mistake  in  the 
original  pleading.  His  case  as  it  stood  was  perfect.  He  needed 
then  no  amendment,  for  there  was  no  allegation  omitted  or  im- 
properly inserted.  But  to  a  perfect  complaint  he  wished  to 
add  a  cause  of  action  not  suggested  by  the  original  pleading,  a 
cause  of  action  in  direct  contradiction  of  it.  Can  this  be  deemed 
an  amendment  of  the  original,  when  in  fact  it  is  destructive  of 
it  ?  Plainly  it  cannot,  and  if  not,  then  there  is  no  authority  for 
the  order  which  allows  the  addition  of  a  distinct  cause  of  action 
inconsistent  with  and  destructive  of  the  original,  without  re- 
moving the  original  from  record. 

Suppose  a  party  holds  two  promissory  notes  both  past  due, 
and  made  by  the  same  person,  on  one  of  which  he  commences 
an  action.  Can  he  after  the  action  has  been  at  issue  ten  years, 
introduce  into  it  the  other  note,  under  the  pretence  of  an 
amendment  of  the  original  complaint  and  cause  of  action  ?  I 
think  not.  In  my  judgment  this  was  not  contemplated  by  sec- 
tion 173,  which  admits  of  amendments  of  pleadings  in  further- 
ance of  justice,  "by  inserting  other  allegations  material  to  the 
case."  The  case  at  bar  is  more  objectionable  than  that  sup- 
posed, for  the  reason  that  Ahe  plaintiff  proposes  to  insert,  by 
way  of  amendment,  allegations  inconsistent  with  those  on  which 
the  action  was  originally  based,  and  that  too  without  alleging 
any  omission  or  mistake.  It  has  been  stated  in  several  cases 
that  amendments  will  be  allowed,  even  though  the  effect  may 
be  to  change  entirely  the  cause  of  action  or  defence.  But  there 
is  no  case  within  my  observation,  in  which  it  has  been  decided 
that  an  amendment  may  be  made  by  adding  a  distinct  and  in- 
dependent cause  of  action  inconsistent  in  all  its  material  bear- 
ings with  that  already  stated  in  the  complaint. 

The  case  of  Birdseye  a.  Smith  (32  Barb..  217),  is  not  in  point. 
There  was  no  question  in  that  case  as  to  the  power  or  authority 
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of  the  court  to  allow  amendments  of  pleadings.  The  question 
there  was  whether  the  plaintiff  should  be  compelled  to  elect 
between  the  two  causes  of  action  stated  in  the  complaint,  and 
determine  on  which  he  would  proceed.  But  if  that  question 
were  before  us  on  this  appeal,  as  at  present  advised,  I  could  not 
accede  to  the  doctrine  of  that  case.  In  my'judgment,  a  com- 
plaint which  cannot  by  possibility  be  verified — one  that  is  un- 
true on  its  face — is  not  contemplated  by  the  Code  of  Procedure, 
the  leading  feature  of  which  is  the  attainment  of  simplicity  and 
truthfulness  in  pleading. 

Does  a  complaint  containing  two  counts,  each  contradictory 
of  the  other,  show  or  state  a  cause  .of  action  ?  The  first  count  is 
•contadicted  on  the  record  by  the  second,  and  the  second  by  the 
first.  Certainly,  in  such  case  there  can  be  no  recovery  until 
the  record  is  reformed. 

It  seems  to  me  that  there  is  no  authority  or  power  in  the 
•court  to  permit  by  amendment  an  addition  of  an  independent 
cause  of  action,  inconsistent  with  the  original.  There  may  be 
cases  where  justice  would  require  a  change  of  the  cause  of  ac- 
tion, but  such  was  not  this  case.  It  was  not  proposed  to  change 
the  action  from  an  action  on  a  premium  note  to  an  action  on  a 
stock  note.  If  there  was  no  authority  in  the  court  to  make  the 
order,  the  granting  of  the  motion  was  not  a  matter  of  discretion 
simply.  The  order  is  therefore  open  to  review  on  appeal.  It 
is  open  to  review  on  appeal  too,  inasmuch  as  it  affects  a  sub- 
stantial right.  (10  How.  Pr.,  253  ;  22  Bairl.,  161.)  The  de- 
fendants had  a  right  to  their  defence  of  the  Statute  of  Limita- 
tions, and  the  order  in  effect  deprived  them  of  that  defence. 

In  my  judgment  the  order  appealed  from  should  be  affirmed, 
so  far  as  it  permits  and  directs  Mr.  Sands  to  be  substituted  as 
plaintiff  in  the  action,  and  reversed  as  to  all  the  rest. 
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SHOE  AND  LEATHER  BANK  a.  THOMPSON. 

Supreme  Court,  First  District ;  General  Term,  February,  1865. 

COMPLAINT. — LIBEL  UPON  CORPORATION. 

Incorporated  companies  established  for  the  purpose  of  transacting  business,  may 
maintain  actions  of  libel,  the  same  as  individuals,  for  words  affecting  their 
business  or  property,  if  special  damages  be  alleged  and  proved.  (SUTHERLAND, 
J.,  dissented.) 

In  such  an  action  by  a  bank,  allegations  that  divers  neighbors  and  citizens,  to 
whom  the  innocence  of  the  plaintiff  was  unknown,  have  since  the  publication 
refused  to  receive  the  notes  of  the  plaintiffs,  and  have  refused  to  have  any 
dealings  or  business  transactions  with  the  plaintiffs  in  their  business  of  bank- 
ing, as  they  formerly  had,  to  the  great  damage  of  the  plaintiffs,  sufficiently 
show  special  damages  to  sustain  the  complaint  on  demurrer.  The  remedy  to 
make  them  more  specific  is  by  motion. 

The  action  might  be  maintained  even  without  showing  special  damage.     (Per 

CLERKS,  J.) 

Appeal  from  an  order  overruling  a  demurrer  to  complaint. 

The  plaintiffs,  a  banking  incorporation  formed  under  the 
laws  of  the  State  of  New  York,  brought  this  action  to  recover 
damages  for  a  publication  made  by  the  defendant  in  a  paper 
called  "  Thompson's  Bank  Note  and  Commercial  Reporter," 
which  stated  that  there  were  50's  and  100's  of  notes  of  the  bank 
said  to  be  counterfeits,  and  as  the  signatures  on  the  genuine 
notes  of  the  bank  are  engraved,  the  officers  were  in  doubt  as  to 
which  were  good. 

The  complaint  after  setting  ont  the  above  matters  and  the 
circulation  of  the  paper,  averred  that  divers  neighbors  and  citi- 
zens to  whom  the  innocence  of  the  plaintiff  was  unknown,  have 
since  the  publication,  refused  to  receive  the  notes  of  the  plain- 
tiffs, and  have  refused  to  have  any  dealings  or  business  transac- 
tions with  the  plaintiffs  in  their  business  of  banking  as  they 
formerly  had,  to  the  great  damage  of  the  plaintiff. 

The  complaint  also  contained  similar  allegations  as  to  another 
publication  by  the  defendant,  that  the  bank  would  not  pay 
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drafts  upon  it,  and  that  he  saw  no  reason  why  the  bank  may 
not  at  any  time  be  closed  by  an  injunction,  with  similar  aver- 
ments as  to  damage. 

The  defendant  demurred  to  the  complaint : 

1st.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2d.  That  the  plaintiff  has  no  legal  capacity  to  sue. 

These  causes  of  demurrer  were  applied  to  both  counts  of  the 
complaint. 

The  demurrer  was  overruled  by  Mr.  Justice  Clerke  at  special 
term,  and  judgment  ordered  for  the  plaintiffs. 

The  court  placed  the  decision  upon  the  ground  that  a  corpo- 
ration has  the  same  right  as  an  individual  for  its  business  and 
property,  and  could  maintain  an  action  for  libel. 

The  following  opinion  was  rendered. 

CLEEKE,  J. — Words  which  are  calculated  to  impair  the  credit, 
or  in  any  way  to  affect  the  standing  of  a  person  in  relation  to 
his  trade  or  business,  are  actionable  per  se,  precisely  like  words 
importing  a  charge  of  having  been  guilty  of  a  crime,  or  of  hav- 
ing a  contagious  distemper.  Thus,  to  say  falsely  of  a  merchant 
that  a  debt  will  be  lost  because  he  is  unable  to  pay  it,  is  per  se 
actionable.  (Mott  a.  Comstock,  7  Cow.,  654.)  On  being 
asked,  were  there  any  failures  yesterday,  the  defendant  an- 
swered, "Not  that  I  know  of,  but  I  understand  that  there  is 
trouble  with  the  Messrs.  S.,"  who  were  merchants ;  held,  that 
the  words  being  spoken  of  the  plaintiffs  as  merchants,  were  ac- 
tionable. (Sewell  a.  Catlin,  3  Wend.,  291.)  . 

The  cases  which  I  could  quote  are  legion.  The  defendant  is 
the  publisher  of  Thompson's  Bank  Note  and  Commercial  Re- 
porter, a  paper  having  a  large  circulation  among  the  inhabit- 
ants of  the  city  and  State  of  New  York,  and  other  cities  and 
States  of  the  United  States.  He  is  charged  in  the  complaint 
with  having  published  in  this  paper  several  items  manifestly 
calculated  to  affect  the  plaintiffs'  credit  as  a  banking  institu- 
tion* Among  other  items  of  intelligence  contained  in  it  are  the 
following :  "  We  would  observe  to  those  interested,  that  we  see 
no  reason  why  the  Shoe  and  Leather  Bank  may  not  at  any  time 
be  closed  up  by  an  injunction."  "  After  promising  to  quote  the 
Merchants'  Bank  at  Trenton,  I  was  informed  that  legal  proceed- 
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ings  against  the  Shoe  and  Leather  Bank  were  already  under 
•advisement." 

These  words  being  clearly  calculated  to  impair  the  credit 
and  affect  the  standing  of  any  banking  concern,  would,  beyond 
all  question,  be  actionable^?1  se,  if  spoken  or  written  of  an  in- 
dividual, without  the  necessity  of  proving  special  damage ;  in 
other  words,  would  be  actionable  per  se,  if  they  were  published 
in  relation  to  any  financial  establishment  not  incorporated.  If 
•they  were  intended  to  apply  to  any  individual  banker  in  Wall- 
street,  he  would  have  a  clear  remedy  for  damages,  without  any 
allegation  of  special  damage.  The  question,  then,  in  the  pres- 
ent case  is,  whether  this  remedy  is.  not  equally  available  in  favor 
of  a  banking  institution  which  is  incorporated. 

It  is  remarked  by  the  defendant's  counsel,  in  his  brief,  in 
support  of  the  demurrer  to  the  complaint,  that  he  could  find  no 
precedent  in  favor  of  the  plaintiffs'  claim  ;  and  in  the  report  of 
a  case  in  New  Jersey,  involving  the  same  question,  it  is  af- 
firmed that  the  court  could  find  no  precedent,  and  that  the 
oracle  was  dumb. 

I  have  not  myself  been  able  to  find  any  reported  case  of  an 
action  commenced  by  a  corporation  aggregate  for  the  publica- 
tion of  words  affecting  its  credit,  although  the  temporary  ill- 
ness, under  which  I  now  labor,  prevents  me  from  making  that 
thorough  search  which  the  importance  of  the  subject  requires. 

But,  happily,  our  system  of  jurisprudence  does  not  render  it 
necessary  that  a  case  precisely  similar  should  be  found  in  the 
books,  to  authorize  courts  of  justice  to  arrive  at  legal  con- 
clusions. 

It  would  be  at  variance  with  the  spirit  and  nature  of  that 
system  to  hesitate  for  the  want  of  a  precise  precedent,  when 
we  are  all  to  have  recourse  to  its  general  principles ;  u  these  are 
not  dumb." 

And  no  principle  is  more  generally  recognized,  and  more 
capable  of  practical  application,  than  that  there  is  no  wrong 
without  a  remedy. 

Have  not  incorporated  institutions,  established  for  the  pur- 
pose of  transacting  any  business,  as  complete  a  right  to  legal 
protection  as  any  individual  against  any^wrong  affecting  their 
success  ? 

The  law  makes  no  distinctions  which  have  not  some  founda- 


416  ABBOTTS'  PKACTICE  REPORTS. 

Shoe  and  Leather  Bank  a.  Thompson. 

tion  in  reason  or  necessity ;  at  least  this  is  the  dictate  of  the 
source  from  which  our  law  is  derived  ;  although,  in  some  tech- . 
nical  points,  distinctions  without  a  difference  may  have  been 
sanctioned.  But  the  present  period  does  not  favor  distinctions 
of  this  character.  An  incorporated  institution,  if  entitled  to 
any  protection,  is  entitled  to*  protection  for  its  business  and 
property. 

It  is  recognized  by  the  law  as  being  engaged  in  business,  and 
as  being  possessed  of  property.  This  recognition,  as  to  its  rights 
in  these  respects,  is  as  effectual  and  complete  as  in  the  case  of 
private  individuals.  And  it  would  be  very  illogical  to  suppose, 
because  corporations  have  more  limited  rights  than  individuals 
in  other  respects,  that,  with  regard  to  the  rights  which  they  do 
possess,  they  have  not  the  same  remedi'es  as  individuals. 

And  I  repeat,  that  the  law  has  conferred  on  business  corpo- 
rations, as  well  as  on  individual  bankers  or  merchants,  the 
right  of  protection  against  all  aggression  affecting  their  business 
or  property.  • 

I  therefore  think  that  the  plaintiffs  have  a  right  to  maintain 
this  action  without  setting  out  any  specific  damage. 

The  other  objections  raised  by  the  demurrer  are  equally  un- 
tenable. 

The  demurrer  must  be  overruled,  with  costs,  with  leave  to 
the  defendant  to  answer  in  twenty  days. 

From  the  order  entered  in  pursuance  of  this  decision  the  de- 
fendant appealed. 

« 

Samuel  Gr.  Courtney,  for  the  appellant. 
H.  A.  Cram,  for  the  respondents. 

INGRAHAM,  P.  J. — There  can  be  no  doubt  that  the  publica- 
tion, if  it  had  been  made  concerning  an  individual  banker  would 
have  been  libellous  per  se,  and  that  he  could  have  maintained 
an  action  therefor  without  proof  of  special  damage ;  and,  if  so, 
that  his  complaint  would  have  been  good  without  any  such 
averment.  The  law  is^so  well  settled  that  it  is  unnecessary  to 
cite  any  authorities  on  this  point. 

I  think,  also,  _there  can  be  no  doubt  that  a  corporation  may 
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maintain  an  action  for  damages  to  the  property  or  business  of 
the  incorporation,  no  matter  in  what  way  that  injury  was  af- 
fected, whether  by  trespass,  by  negligence,  or  by  wilful  acts  of 
any  kind  causing  such  damage.  But  when  it  is  proposed  to  go 
further  and  maintain  an  action  for  defamation  without  showing 
that  any  injury  has  been  sustained,  upon  the  same  grounds  as 
that  on  which  an  individual  may  maintain  an  action  for  injury 
to  his  character,  it  may  well  be  doubted  whether  such  an  action 
can  be  sustained. 

Such  cases  are  very  rare  in  the  books,  and  probably  for  the 
reason  that  the  profession  have  not  generally  supposed  such  an 
action  could  be  maintained.  We  have  been  referred  only  to 
two.  (The  Trenton  Mutual  Life  &  Fire  Ins.  Co.  a.  Perrine,  3 
Zabriskie  (N. «/!),  403 ;  The  Metropolitan  Co.  a.  Hawkins,  4 
Hurl  &  Norm.,  146.) 

In  the  former  the  judge  expressed  the  opinion  that  the  action 
could  not  be  maintained  without  proof  of  special  damage.  The 
declaration  in  that  case  stated  that,  by  means  of  the  libel  many 
and  divers  people  have  been  prevented  and  hindered  from  in- 
suring their  lives  with  the  plaintiffs'  company,  and  that  by 
reason  thereof  their  gains  and  profits  have  been  greatly  les- 
sened. 

In  the  latter  case  the  question  was  not  distinctly  presented 
whether  an  action  for  »  libel  could  be  maintained,  and  the 
question  raised  was  in  regard  to  the  rights  of  the  defendant  to 
examine  the  books  of  the  company  for  the  purpose  of  getting 
evidence  in  the  action. 

That  a  corporation  is  entitled  to  protection  in  the  law,  and  to 
recover  damage  for  any  injury  sustained  in  its  property  is,  I 
think,  beyond  doubt.  The  power  to  sue  for  such  damages  is 
inherent  in  its  existence  as  a  corporate  body,  and  necessarily 
incident  to  its  right  to  hold  property,  even  if  the  statute  did  not 
give  full  power  and  autliprity  to  sue,  and  maintain  actions  in 
the  courts.  But  such  right  to  sue  is  confined  to  actions  relat- 
ing to  the  property  and  pecuniary  interests  of  the  corporation. 

It  can  maintain  no  actions  like  individuals  for  personal  in- 
juries, because,  although  it  is  deemed  in  the  law  to  have  an 
existence,  yet  it  can  sustain  no  personal  injury  for  which  such 
an  action  will  lie. 

The  true  rule  seems  to  be  as- to  the  power  of  corporations  to 
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maintain  actions,  that  they  may  do  so  in  all  cases  necessary  for 
the  preservation  of  their  property  and  rights,  and  for  the  re- 
.. co very  of  any  damages  occasioned  by  the  wrongs  of  others,  but 
not  for  those  damages  to  person  and  character  for  which  an  in- 
dividual may  recover  unconnected  with  loss  or  injury  to 
property. 

There  have  been  decisions  made  in  a  class  of  case#  bearing 
some  analogy  to  that  of  a  corporation,  in  which  a  similar  rule 
has  been  laid  down.  I  refer  to  the  cases  where  a  partnership 
has  been  libelled,  and  an  action  brought  by  the  firm.  There  it 
has  been  held  that  the  firm  may  mainta'in  an  action  in  their 
joint  name  if  they  had  sustained  special  damage  (Goldstein  a. 
Foss,  12  Corn.  L.  7?.,  556),  and  it  was  doubted  whether  any  ac- 
ction  would  lie  if  no  special  damage  was  proved ;  and  in  Hay- 
thorn  a.  Lawson  (3  C.  (&  P.,  196)  it  was  expressly  held  that  in 
a  joint  action  by  two  partners,  damages  could  only  be  given  for 
such  injury  as  they  may  have  sustained  in  their  joint  trade  or 
business. 

This  question  was  in  the  Court  of  Appeals  of  this  State,  but 
the  court  was  divided  upon  it,  and  the  point  was  not  decided. 
(Taylor  a.  Church,  4  Sdd.,  452.) 

I  do  not,  however,  think  it  necessary  for  the  decision  of  this 
case  to  discuss  more  at  length  this  question.  There  is  another 
view  of  the  pleading  which  will  dispose  of  it. 

The  Code  requires  the  plaintiffs  to  set  out  in  the  complaint 
the  facts  constituting  a  cause  of  action,  not  the  evidence  for 
which  those  facts  are  to  be  inferred.  This  complaint  contains 
all  the  necessary  averments  as  to  the  publication,  and  it  also 
avers  as  damage  sustained,  that  citizens  have  refused  to  receive 
the  notes  of  the  bank,  and  to  have  any  dealings  or  business 
transactions  with  it.  This  is  admitted  by  the  demurrer,  and 
such  admission  makes  out  all  the  necessary  facts  by  which  the 
cause  of  action  could  be  sustained  before  a  jury.  The  defend- 
ant undoubtedly  has  a  right  to  ask  that  this  averment  of  special 
damage  may  be  made  more  specific,  but  the  mode  of  obtaining 
that  is  by  motion  and  not  by  demurrer.  Special  damages  are 
averred,  viz.,  that  divers  neighbors  and  citizens  refuse  to  -take 
bills  of  the  bank,  and  refuse  to  have  any  dealings  with  it. 

I  understand  the  defendant  to  concede  that  ah  action  might 
be  sustained  on  proof  of  special  damage  occasioned  by  the  pub- 
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lication.  When  the  defendant  admits  the  facts  set  up  in  the 
complaint,  he  admits  a  cause  of  action  to  exist.  His  remedy  is 
theu  by  motion. 

The  order  should  be  affirmed. 

CLERKE,  J.,  concurred  in  the  decision,  but  adhered  to  the 
opinion  expressed  at  special  term,  that  the  plaintiffs  may  main- 
tain the  action  without  showing  special  damage. 

SUTHERLAND,  J.,  dissented. 


SMITH  a.  THE  NEW  YORK  CONSOLIDATED  STAGE 

COMPANY. 

New  York  Common  Pleas ;  Chambws,  December,  1864. 
Again,  January  and  February,  1865. 

FRAUDULENT   ASSIGNMENT. — PARTIES    TO    ACTION. — COUNSEL.— 
DATE  OF  ORDERS. — RECEIVERS. — CONTEMPT. — INJUNCTION. 

A  general  assignment  by  the  directors  of  a  corporation,  of  all  its  property,  is  frau- 
dulent and  void  as  against  the  stockholders  not  consenting  thereto,  whether 
the  company  be  solvent  or  not. 

If  such  assignment  be  made  in  contemplation  of  insolvency,  it  is  void  by  the 
statute.  Any  stockholder  thus  defrauded  may  bring  an  action  in  his  own  name 
to  have  such  an  assignment  set  aside. 

It  teems,  that  it  is  necessary  to  make  the  company  a  party  to  such  an  action. 


Where  an  action  is  brought  to  set  aside  an  assignment  for  fraud,  it  is  a  strong 
reason  against  appointing  a  person  receiver  of  the  property  assigned,  that  he 
was  a  party  to  the  assignment. 


Bringing  a  suit  to  recover  choses  in  action  of  a  company  is  a  violation  of  an  in- 
junction restraining  the  plaintiff  from  disturbing  or  interfering  with  the  prop- 
erty or  effects  of  the  company,  and  may  be  punished  as  a  contempt  of  court.* 

*  It  was  held  in  McQueen  a.  Babcock  (41  Barb.,  331),  that  an  injunction  by 
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Where  the  party  enjoined  acted  in  good  faith  under  advice  of  counsel,  the  viola- 
tion may  be  excused  on  terms,  on  his  discontinuing  the  action. 


A  receiver  may  without  impropriety  be  represented  by  the  attorney  of  a  partyr 

unless  the  interests  of  the  receiver  and  such  party  are  adverse. 
The  order  appointing  a  receiver  relates  back  to  the  time  of  the  decision  directing 

such  an  order,  so  as  to  give  the  court  control  of  the  subject-matter  from  that 

time. 
The  court  has  the  power  of  appointing  a  receiver  to  carry  on  a  business,  and  will 

exercise  it  on  proper  occasions. 

A  majority  of  the  directors  of  the  New  York  Consolidated 
Stage  Company,  at  a  special  meeting  on  the  4th  day  of  No- 
vember, 1864,  passed  a  resolution  assigning  all  the  property 
and  effects  of  the  company  to  one  Augustus  Schell,  and  on  the 
same  day  a  deed  was  executed  in*  pursuance  of  the  resolution, 
assigning  all  their  property  to  the  said  Schell,  in  trust  to  sell 
and  pay  creditors  pro  rata,  and  the  residue,  if  any,  to  the 
company. 

Hugh  Smith  and  John  Kerr,  two  large  stockholders  in  the 
company,  brought  an  action  against  the  company,  Augustus 
Schell  and  the  eight  directors  who  had  taken  part  in  the  special 
meeting,  to  set  aside  the  assignment,  on  the  grounds  that  the 
meeting  under  whose  authority  it  had  been  made,  was  irregu- 
larly called,  and  that  the  assignment  to  Schell  was  in  itself  a 
fraud  upon  the  stockholders,  and  void. 

I. — Decemh&r,  1864.     Motion  for  a  receiver. 

On  the  22d  day  of  November,  1864,  the  usual  injunction- 
order  was  granted  restraining  Mr.  Schell  from  interfering  with 
the  property  or  effects  of  the  company. 

which  a  person  is  forbidden  to  sell,  assign,  or  in  any  way  or  manner  to  dispose 
of  or  incumber  certain  property,  does  not  forbid  the  commencement  of  a  suit  to 
recover  for  taking  the  property  in  question  from  the  plaintiff's  possession.  The 
words  ' '  receiving  or  collecting' '  any  of  such  property,  apply  to  notes  and  ac- 
counts, or  property  not  in  possession  of  the  plaintiff  at  the  time  of  the  service  of 
the  injunction.  The  phrase  "  intermeddling  with  such  property"-in  the  injunction- 
order  meant,  to  meddle  with  it  improperly,  to  do  something  to  or  with  it  that 
might  affect  injuriously  the  plaintiff's  rights  in  that  action.  It  was  used  as  a 
more  comprehensive  word  than  any  other  employed  to  forbid  such  interference 
with  the  property.  It  did  not  mean  that  the  defendant  should  not  take  care  of 
or  protect  such  property. 
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A  motion  to  dissolve  this  injunction,  and  a  counter-motion 
for  a  receiver  were  made,  and  these  were  argued  on  the  1st  day 
of  December,  1864. 

The  motion  to  dissolve  the  injunction  was  denied,  and  the 
following  opinion  rendered  on  the  12th  day  of  December, 
1864. 

H.  W.  Robinson  <&  Abm.  R.  Lawrence,  Jr.,  for  the  plaintiffs. 
Charles  A.  Rapallo  and  William  F.  Allen,  for  the  defendants. 

CAKDOZO,  J. — This  case  is  directly  within  the  authority,  and 
must  follow  the  disposition  of  Abbot  a.  The  American  Hard 
Rubber  Co.  (33  Barb.,  578). 

If  the  company  be  regarded  as  solvent,  the  case  is  extremely 
plain. 

The  directors  were  chosen  to  manage  the  business  of  the  cor- 
poration, not  to  destroy  it.  And  yet,  without  the  concurrence 
of  the  stockholders,  they  do  an  act  which  substantially  termi- 
nates, for  all  practical  purpose,  at  all  events,  the*  existence  of  the 
company. 

All  its  property  is  transferred  to  an  assignee,  and  the  com- 
pany is  left  without  any  thing  but  a  name.  The  act  in  the 
language  of  Judge  Sutherland  was  "  void  as  to  the  plaintiffs 
and  other  stockholders  not  consenting." 

In  the  language  of  Judge  Allen  '*  it  was  ultra  vires." 

It  seems  superfluous  •  after  the  elaborate  examination  by 
Judges  Sutherland  and  Allen  in  the  case  I  have  quoted,  to  re- 
view the  authorities,  or  attempt  to  add  anf  thing  to  the  reasons 
which  they  have  so  well  expressed  in  support  of  the  doctrine, 
that  such  an  act  is  beyond  the  power  of  the  directors.  If  the 
corporation  were  solvent,  the  act  of  the  directors  being  ultra 
vires,  was  in  contemplation  of  law,  although,  perhaps,  not  so 
intended,  "  a  fraud  upon  the  stockholders  of  the  company,"  as 
charged  in  the  complaint. 

I  do  not  understand  that  such  an  action  as  this  cannot  be 
maintained  except  in  the  name  of  the  company. 

It  was  maintained  by  a  stockholder  in  Abbot's  case,  and  as 
the  transfer  is  void  as  to  the  stockholders, — and  they  are  ulti- 
mately the  real  parties  in  interest, — I  see  no  reason  why  they 
may  not  have  a  standing  in  court  to  have  it  so  declared. 
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Whether  the  corporation  must  nojt  be  before  the  court  is 
quite  another  question ;  and  as  it  is  a  party-defendant  here,  that 
is  a  question  which  does  not  arise  in  this  case.  I  do  not  under- 
stand Robinson  a.  Smith  (3  Paige,  233)  to  hold  that  the  action 
cannot  be  maintained  except  by  the  corporation,  but  only  that 
as  plaintiff  or  defendant,  it  must  be  before  the  court.  This  dis- 
poses of  the  present  application.  But,  perhaps,  it  may  be  proper 
to  add  that  after  my  careful  consideration  of  Mr.  Lamb's  affi- 
davit, the  conclusion  is  irresistible  that  this  transfer  was  made 
in  contemplation  of  insolvency,  and  is  therefore  void.  (2  Rev. 
Stat.,  5  ed.,  600.) 

I  think  no  one  can  read  Mr.  Lamb's  affidavit,  which  sub- 
stantially declares  that  the  company  was  largely  in  debt ;  and 
that  suits  were  pressing  upon  it ;  and  that  it  had  no  money  to 
discharge  its  obligations ;  and  that  this  transfer  was  resorted  to 
with  a  view  to  have  its  affairs  judiciously  nursed,  without  be- 
ing impelled  to  the  conclusion  that  the  company  was  believed 
to  be  insolvent. 

Unable  to  pay  its  debts  it  certainly  was,  and  Mr.  Lamb's 
statement  as  certainly  indicates  his  belief  in  its  insolvency. 

In  whatever  aspect,  therefore,  this  case  can  be  viewed,  the 
act  was  void,  and  it  must  be  so  declared,  and  a  receiver  ap- 
pointed. 

But  I  do  not  think  it  best  to  adopt  the  view  of  the  plaintiffs' 
counsel,  and  send  it  to  a  referee  to  appoint  a  receiver. 

It  was  suggested  by  one  of  the  counsel  that  there  might  be 
considerable  difficulty  in  determining  who  should  be  the  re- 
ceiver. And  if  there  is  likely  to  be  a  contest  about  it,  I  think 
it  best  to  have  that*matter  directly  before  the  court.  Upon 
the  settlement  of  the  order,  however,  which  may  be  on  one 
day's  notice,  the  parties  can  suggest  the  names  of  suitable  per- 
sons to  be  the  receiver  ;  and  I  will  determine  that  matter,  and 
then  send  it  to  a  referee  to  have  the  assignee  account  and  con- 
vey to  the  receiver. 

Motion  granted,  with  $10  costs  to  the  plaintiffs. 


II.  January,  1865. — Settlement  of  the  order  appointing  a 
receiver. 
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The  order,  under  the  above  decision  was  not  immediately 
settled  or  entered. 

The  Supreme  Court,  on  the  17th  of  December,  1864,  granted 
a  writ  of  prohibition  restraining  the  Court  of  Comtnon  Pleas 
from  proceeding  in  this  action. 

On  the  19th  and  20th  of  the  same  month  Mr.  Schell  as  as- 
signee commenced  a  suit  against  each  of  the  plaintiffs  in  this 
action  and  others,  on  behalf  of  the  company. 

On  the  22d  of  December  a  suit  was  brought  in  the  Supreme 
Court  by  one  John  Siney,  a  stockholder,  for  substantially  the 
same  relief  and  on  the  same  causes  of  action,  and  against  the 
same  defendants,  as  in  the  present  action ;  and  on  the  24th,  by 
the  consent  of  all  the  parties  to  that  action,  Mr.  Schell  was  ap- 
pointed receiver,  the  order  being  dated  as  of  the  23d. 

The  court  having  directed  that  Kerr  and  Smith,  the  plaintiffs 
in  this  action,  should  be  heard  before  Mr.  Schell  entered  on  the 
discharge  of  his  duties  as  receiver,  the  matter  was  argued  on 
the  27th  of  December.* 

On  the  6th  day  of  January,  1865,  the  writ  of  prohibition  was 
quashed,  and  the  order  appointing  Mr.  Schell  receiver  in  that 
suit  modified,  by  appointing  John  Murphy  in  his  place. f 

On  the  same  day  the  following  opinion  was  rendered,  in  this 
action,  appointing  John  Murphy  receiver.  The  various  other 
names  proposed  by  the  parties  appear  in  the  opinion.  The  or- 
der appointing  him  was  antedated  as  of  the  12th  of  December, 
the  day  of  the  decision  of  the  motion  to  appoint  a  receiver. 

CARDOZO,  J. — The  counsel  for  the  plaintiffs  having  served  me 
with  an  order  quashing  and  vacating  the  writ  of  prohibition 
granted  by  the  Supreme  Court,  requests  me  to  proceed  to  dis- 
charge my  duty  to  settle  the  order  herein. 

I  shall  say  a  few  words  in  regard  to  the  selection  of  a  re- 
ceiver. 

first.  As  to  the  names  suggested  on  behalf  of  the  defend- 
ants. After  having  decided  that  Mr.  Chester  Lamb  had  either 
been  guilty  of  a  breach  of  trust,  or  a  clear  violation  of  law,  it 
is  not  likely  that  I  should  immediately  confer  another  trust 
upon  him. 

*  The  decision  on  that  proceeding  is  reported,  Pott,  435.  f  lb.,  438. 
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Nor  is  it  reasonable  to  expect  me  to  appoint  Mr/Schell.  He 
is  a  lawyer,  and  must  certainly  be  presumed  to  have  known 
that  the  assignment  to  him  was  either  a  fraud  or  a  violation  of 
an  express  statute,  and  having  assented  to  be  the  assignee  under 
such  circumstances,  it  is  unreasonable  to  ask  the  court  to  make 
him  the  receiver. 

Recorder  Hoffman  is  my  personal  friend.  I  have  the  highest 
respect  and  esteem  for  him.  And  that  respect  and  esteem  pre- 
vent my  appointing  him.  The  indelicacy  of  his  appointment 
in  this  case  is  so  manifest  that  I  am  quite  certain  his  name  has 
not  been  suggested  with  his  concurrence. 

Mr.  Oliver  Charlick  I  know  from  having  when  at  the  bar 
argued  a  case  as  counsel  on  his  behalf.  I  believe  him  to  be  a 
gentleman  of  character  and  capacity,  but  my  personal  acquaint- 
ance with  him  is  not  sufficient  to  justify  me  in  appointing  him 
against  the  objection  of  the  plaintiffs. 

As  to  the  gentlemen  proposed  by  the  plaintiffs,  I  have  only 
to  say  that  I  am  not  aware  that  I  have  any  personal  acquaint- 
ance with  either  of  them,  and  as  they  are  not  assented  to  by  the 
defendants,  they  must  also  be  rejected.  It  devolves  upon  me, 
therefore,  to  select  a  receiver  myself,  and  I  have  concluded  to 
tender  the  place  to  John  -Murphy,  Esq.,  the  receiver  of  taxes. 

An  additional  reason  for  selecting  Mr.  Murphy  is  that  I  am 
informed  that  the  Supreme  Court  in  a  similar  suit  has  also  ap- 
pointed him. 


HI.  January,  1865. — Motion  to  punish  for  contempt. 

Subsequently,  on  the  18th  day  of  January,  an  order  was 
granted  against  Mr.  Schell,  to  show  cause  why  he  should  not 
be  punished  as  for  a  contempt  for  commencing  the  suits  above- 
mentioned  as  assignee.  Those  suits  were  brought  by  him  to 
recover  from  Smith  and  others  the  amount  of  dividends  which 
it  was  alleged  they  had  declared  unlawfully,  whereby  as  officers 
of  the  corporation  they  became  liable,  under  the  statute. 

The  motion  was  argued  on  the  21st  of  January. 

A.  It.  Lawrence,  Jr.,  for  the  plaintiffs. — I.  It  is  a  contempt 
of  court  to  violate  an  order  of  injunction  granted  in  a  case  in 
which  the  court  has  jurisdiction.  (People  a.  Spalding, 
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326 ;  Sullivan  a.  Judah,  4  lb.,  444 ;  Major,  &c.,  of  N.  Y.  a. 
Conover,  5  Abbotts'  Pr.,  244 ;  People  a.  Compton,  1  Duei\ 
512  ;  People  a.  Stnrtevant,  5  Sd&.,  263  ;  Ross  a.  Clussman,  3 
Sandf.,  676  ;  Neele  a.  Osborne,  15  How.  Pr.,  81.) 

II.  It  is  the  duty  of  a  party  served  with  an  injunction  to 
direct  the  officers  of  the  court,  and  others  who  act  in  the  pro- 
ceedings at  his  instance  and  under  his  control,  to  delay  further 
steps  in  the  matter  pending  the  injunction.     (Mayor,  &c.,  of 
N.  Y.  a.  Conover,  5  Abbotts'  Pr.,  244 ;  Neele  a.  Osborne,  15 
HOMO.  Pr.,  81 ;  People  a.  Compton,  1  Duer,  512 ;  People  a. 
Stnrtevant,  5  Seld.,  263'.) 

III.  And  the  court  on  a  proceeding  against  the  party  for  a 
contempt  will  not  look  into  the  merits  of  the  cause  to  see  if  the 
injunction  was  properly  issued.     (People  a.  Spalding,  2  Paige, 
326  ;  People  a.  Stnrtevant,  5  Seld.,  263  ;  Sullivan  a.  Judah,  4 
Paige,  444.) 

IV.  It  is  no  answer  where  the  rights  of  an  adverse  party  are 
involved,  that  the  violation  of  the  injunction  was  committed 
under  the  advice  of  counsel.     (Hawley  a.  Bennett,  4  Paige, 
163 ;  Ragen  a.  Patterson,  4  lb.,  450;  Lansing*  a.  Easton,  7  lb., 
364 ;  Capet  a.  Parker,  3  Sandf.,  662.) 

V.  The  party  applying  to  the  court  to  punish  a  party  for  a 
breach  of  an  injunction  in  the  nature  of  a  civil  remedy,  must 
show  that  he  has  some  interest  in   the  subject-matter  of  the 
injunction,  or   has  a  right   to  prosecute   for   breach   thereof. 
(Hawley  a.  Bennett,  4  Paige,  163.)     In  this  case  it  is  apparent 
that  the  plaintiffs  are  interested  in  the  subject-matter  of  the 
injunction,  and  have  a  right  to  prosecute  for  a  breach  thereof. 

VI. '  If  the  defendant  does  not  appear  at  the  day  appointed, 
or  at  such  other  day  as  may  be  afterwards  designated  for  that 
purpose,*or  if  he  appears  and  does  not  deny  the  alleged  miscon- 
duct, the  court  may  at  once  proceed  to  make  a  final  decision, 
that  the  defendant  has  been  guilty  of  the  offence  charged,  and 
to  award  the  punishment  directed  by  the  statute.  (Crary, 
397.) 

VII.  In  respect  to  the  punishment  to  be  inflicted  for  miscon- 
duct which  has  been  productive  of  actual  injury  to  the  relator, 
the  court  has  no  discretion,  but  must  impose  a  fine  sufficient  to 
indemnify  the  party  for  the  injury,  and  for  his  costs  and  ex- 
penses. (2  Rev.  Stat.,  538,  §  21  ;  Lansing  a.  Easton,  7  Paige, 
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364  ;  People  a.  Compton,  1  Duer,  513 ;  Ross  a.  Clussman,  3 
Sand/.,  676.) 

VIII.  If  the  misconduct  has  not  produced  any  actual  loss  to 
the  relator,  yet,  if  the  violation  of  the  injunction  was  wilful, 
the  contempt  is  criminal  and  may  be  punished  according  to 
the  aggravation  of  the  case.  (People  a.  Compton,  1  Duer, 
512.)  In  such  case  the  court  may  impose  a  fine  of  not  exceed- 
ing $250,  imprison  the  accused  for  a  term  not  exceeding  six 
months,  for  no  other  purpose  than  that  of  punishment.  (/&•) 

Where  no  actual  loss  is  sustained  by  the  relator,  and  the  con- 
tempt is  not  of  such  a'nature  as  to  be  punished  as  criminal,  the 
relator  is  only  entitled  to  his  costs  and  expenses.  (People  a. 
Com^pton,  1  Duer,  512 ;  Hawley  a.  Bennett,  4  Paige,  163.) 

These  costs  are  to  be  at  the  rate  allowed  for  similar  -services 
in  civil  actions.  (Laws  of  1854,  592,  ch.  270 ;  Crary's  Pro- 
ceedings, 417  ;  People  a.  Sturtevant,  3  Duer,  616.) 

The  court  may  order  a  reference  to  ascertain  the  costs  and  ex- 
penses to  which  the  party  prosecuting  the  attachment  is  en- 
titled. (People  a.  Cornpton,  1  Duer,  546,  note.) 

In  determining  the  costs  and  expenses  to  which  the  party  is 
put,  and  which  the  defendant  is  obliged  to  pay,  the  court  may 
allow  reasonable  counsel  fees  to  the  aggrieved  party.  Such 
fees  form  a  part  of  the  expenses  to  which  such  party  is  jointly 
entitled.  (Davis  a.  Sturtevant,  4  Duer,  148.) 

C.  A.  Rapallo  and  Wm.  F.  Allen,  for  Augustus  Schell, 
argued  that  the  suits  were  not  a  violation  of  the  injunction ; 
and  urged  that  Mr.  Schell  had  acted  under  advice  of  counsel, 
and  that  the  suits  had  been  authorized  by  Mr.  Schell  before  the 
injunction. 

CARDOZO,  J. — The  defendant  Schell  does  not  deny  bringing 
the  suits  against  the  plaintiffs  and  others,  which  are  complained 
of  as  being  a  violation  of  the  injunction  in  this  case.  If  bring- 
ing those  suits  was  a  breach  of  the  injunction,  it  is  clear  that, 
even  if  the  power  of  the  court  be  limited  by  the  provisions  of 
the  Revised  Statutes  respecting  proceedings  as  for  contempts 
to  enforce  and  protect  the  rights  of  parties  in  civil  actions, 
which  I  by  no  means  concede,  it  was  misconduct  on  his  part 
by  which  the  rights  or  remedies  of  plaintiffs  have  been  "  im- 
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paired,  impeded,  or  prejudiced."  The  plaintiffs  had  a  right, 
and  that  was  part  of  the  object  of  this  action,  to  prevent  any 
meddling  with  the  property  of  The  New  York  Consolidated 
Stage  Company  by  a  person  not  legally  authorized  to  have  the 
custody,  of  or  to  interfere  with  it ;  and  it  will  be  difficult  to  see 
why  they  are  not  impeded  and  prejudiced  when  one  having  no 
right  attempts,  in  violation  of  the  order  of  the  court,  to  inter- 
fere with  it.  It  was  an  attempt  to  do  the  very  thing  which 
the  court  has  decided  the  plaintiffs  had  the  right  to  prevent 
the  defendant  Schell  from  doing,  and  it  is  the  merest  sophistry 
to  say  that  the  plaintiffs'  rights  and  remedies  have  not  been 
impaired,  impeded,  or  prejudiced,  when  that  which  the  court 
decides  the  plaintiffs  are  entitled  to  prevent  the  defendants 
from  doing  is  done,  despite  the  order  of  the  court.  Nor  does 
the  fact,  that  it  was  understood  in  open  court  that  any  proper 
act  for  the  preservation  of  the  line  should  not  be  deemed  a 
violation  of  the  injunction,  afford  any  answer  or  protection. 
That  stipulation  was  .  given  on  the  suggestion  that  the  line 
would  have  to  be  stopped,  and  that  the  horses  would  die  from 
want  of  feed,  unless  Mr.  Schell  were  allowed  to  do  what  was 
necessary  to  keep  it  going,  and  it  could  not  possibly  have  misled 
any  one. 

"Were  the  suits  brought  by  Mr.  Schell  a  violation  of  the  in- 
junction ?  A  very  specious,  but,  I  think,  manifestly  unsound 
argument  has  been  made  on  his  behalf.  The  assignment  to  Mr. 
Schell  purported  to  convey  all  the  property  of  every  character 
of  the  company. 

The  complaint  in  this  suit  sought  to  annul  that  assignment. 

It  charged  that  the  assignment  was  illegal  and  void  ;  that  the 
directors  had  no  power  to  make  it,  and  that  Mr.  Schell  had 
taken  possession  under  it  of  all  the  property  and  effects  of  the 
company,  and  it  prayed  among  other  things  that  Mr.  Schell 
might  be  enjoined  and  restrained  from  "  in  any  manner  dis- 
turbing, holding  possession  of,  or  interfering  with  the  property 
and  effects  of  The  New  York  Consolidated  Stage  Company,  or 
any  part  thereof,  and  that  a  receiver  of  said  property  and  effects 
might  jbe  appointed."  The  order  to  show  cause  why  an  injunc- 
tion should  not  issue  and  a  receiver  be  appointed,  which,  with 
the  summons  and  complaint,  was  duly  served  on  Mr.  Schell, 
commanded  him  "  and  his  agents,  servants,  attorneys,  and  all 
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persons  acting  under  him,  to  refrain  and  desist  from  disturbing, 
holding  possession  of,  or  interfering  in  any  manner  with  the 
property  and  effects  of  The  New  York  Consolidated  Stage  Com- 
pany, or  any  part  or  portion  of  the  same."  It  is  admitted  that 
the  suits  complained  of  were  commenced  after  Mr.  Schell  had 
been  duly  served  with  the  order.  It  is  claimed,  and  authorities 
are  cited  quite  unnecessarily  to  show,  that  the  language  of  an 
injunction  should  be  plain,  and  that  a  party  is  not  to  be  punished 
for  violating  an  order  which  is  so  ambiguously  expressed  as  to 
mislead  him  into  the  belief  that  the  act  complained  of  was  not 
prohibited.  This  is  undoubtedly  the  rule — it  is  only  just — and, 
if  applicable  to  the  facts  here,  will  be  acted  on.  It  is  said  that 
the  subject  of  the  suits  brought  by  Mr.  Schell  were  neither 
"  property"  nor  "  effects,"  and  that  therefore  the  injunction  has 
not  been  violated.  A  very  natural  question  arises,  and  it  is 
this :  If  they  are  neither  "  property"  nor  "  effects,"  what  are 
they  ?  The  counsel  for  Mr.  Schell  said  they  were  "  mere  choses 
in  action."  But  "  choses  in  action"  are"  covered  by  the  term 
"  property"),  which  is  a  most  comprehensive  word.  (See  Bou- 
m&r's  Law  Diet.  "PROPERTY.") 

While  it  is  true  that  an  injunction  must  be  so  expressed  that 
ordinary  people  will  not  be  misled,  it  is  equally  true  that 
learned  persons  are  not  to  be  permitted  to  give  an  unusual, 
forced,  and  ingenious  construction  to  language,  and  then  plead 
their  learned  ingenuity  as  an  excuse  for  a  violation. of  an  order 
which  would  have  been  understood  by  the  most  ordinary  in- 
tellect. A  person,  astute  enough  to  see  the  very  nice  and  fine 
distinction  which  is  made  on  behalf  of  Mr.  Schell,  must  have 
been  quite  conscious  that  the  words  "  property  and  effects" 
were  of  a  very  sweeping  and  general  character,  and  could  not 
have  been  ignorant  that  they  included  "  mere  choses  in  action." 
Any  person  of  ordinary  capacity  would  have  understood  that 
"  all  the  property"  of  the  Consolidated  Stage  Company  meant 
every  thing  to  which  that  company  could  have  any  right,  and 
no  one  of  ordinary  mind  could  have  imagined  that,  when  or- 
dered to  let  "  every  thing"  alone — not  to  interfere  with  it  in 
any  manner — he  was  not  ordered  to  let  that  part  of  "  every 
thing"  alone  which  was  only  a  "  mere  chose  in  action."  Mr. 
Schell  cannot  be  permitted  to  shield  himself  by  asserting  that 
he  misapprehended  that  which  is  plain  to  the  meanest  under- 
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standing.  The  language  of  the  order  is  to  be  understood  ac- 
cording to  its  ordinary  import,  and  we  are  not  to  strive  to  put 
upon  it,  by  ingenious  construction,  a  meaning  different  from  its 
natural  significance,  because  of  the  position  which  the  defend- 
ant occupies.  It  is  especially  the  duty  of  prominent  citizens  to 
obey  scrupulously  the  orders  of  the  court,  and  they  should  re- 
ceive no  encouragement  in  efforts  to  evade  them  by  shallow 
pretexts.  The  administration  of  the  law  will  become  justly 
contemptible  when  persons  of  education,  character,  and  position 
can  escape  the  consequences  of  disobedience  to  the  order  of  the 
court  by  resorting  to  such  refined  and  artificial  attempts  at 
construction  as  have  been  invoked  on  behalf  of  the  defendant. 

A  single  other  remark  will  exhibit  the  groundlessness  of  the 
defendant's  plea.  If  Mr.  Schell  supposed  that  the  words  "  prop- 
erty and  effects"  contained  in  the  injunction  did  not  include 
mere  "choses  in  action,"  how  did  it  happen  that  he  gave  a 
different  construction  to  those  words  when  contained  in  the  as- 
signment ?  If  they  did  not  cover  "  choses  in  action,"  then  he 
cannot  pretend  to  have  any  title  to  the  choses  in  action,  which 
he  is  endeavoring  to  collect  by  the  suits  complained  of,  and 
that  is  a  position  he  will  hardly  assume.  It  is  very  idle  for 
Mr.  Schell  to  say  that  he  understood  "  all  property  and  effects" 
one  way  when  he  read  the  assignment,  and  another  way  when 
he  read  the  injunction.  It  is  manifestly  an  afterthought  and  a 
subterfuge.  I  am,  therefore,  of  opinion  that  Mr.  Schell  has 
clearly  violated  the  injunction,  and  that  the  case  is  within  the 
provisions  of  the  Revised  Statutes.  But  it  is  sworn  that  the 
acts  done  by  Mr.  Schell  were  done  under  the  advise  of  counsel, 
that  they  were  not  prohibited  by  the  injunction,  and  were  in- 
nocent. While,  undoubtedly,  advice  of  counsel  will  not  excuse 
a  violation  of  an  injunction,  yet,  if  given  in  good  faith,  it  is  an 
important  element  in  considering  what  the  judgment  of  the 
court  should  be.  If  the  suggestions  which  1  am  about  to  make 
are  acted  upon,  the  authority  of  the  court  will,  probably,  have 
been,  after  what  I  have  said,  sufficiently  vindicated  to  render 
any  further  action,  except,  perhaps,  to  determine  a  question  of 
costs  of  motion,  unnecessary  in  this  case.  It  is  within  Mr. 
Schell'e  power  to  undo  his  violation  of  the  injunction.  That 
must  be  done.  The  suits  brought  in  disobedience  of  the  order 
of  the  court  must  be  discontinued.  I  cannot  listen  for  a  mo- 
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ment  to  any  other  suggestion  after  having  carefully  examined 
and  decided,  and  not  having  the  slightest  shadow  of  a  doubt, 
that  the  assignment  to  Mr.  Schell  was  utterly  void,  and  when  I 
can  see  that  no  harm  can  possibly  accrue  by  his  obeying  the 
order  of  the  court,  since  it  is  not  pretended  that  the  supposed 
causes  of  action  are  in  danger  of  being  barred  by  the  Statute 
of  Limitations,  or  that  any  other  reason  exists  for  such  great 
haste.  If  the  order  made  be  right,  and  the  alleged  cause  of 
action  exists,  the  receiver  is  the  only  proper  person  to  bring 
and  prosecute  the  suits.  There  is  not  the  slightest  reason  to 
apprehend  any  mismanagement  of  or  damage  to  a  trust  con- 
fided to  the  gentleman  who  has  been  made  the  receiver  in  this 
matter.  ^Beyond  this,  he  is  under  the  immediate  supervision  • 
and  control  of  the  court,  and  certainly  a  person,  who  it  has 
been  decided  has  no  interest  in  the  premises,  cannot  be  per- 
mitted to  dictate  or  interfere  with  him.  A  little  less  haste  on 
the  part  of  Mr.  Schell,  in  a  matter  in  which  no  especial  occa- 
sion for  speed  has  been  disclosed,  would  have  saved  the  necessity 
of  the  present  motion,  and  even  if  he  be  right  in  claiming  that 
the  assignment  is  valid,  a  little  loss  of  time,  very  unimportant 
when  compared  with  upholding  the  dignity  of  the  court,  will  be 
the  only  detriment  which  can  arise  from  his  discontinuing  the 
suits  in  question,  and  obeying  the  order,  "  not  in  any  manner 
to  interfere"  with  the  property  or  effects  of  The  New  York 
Consolidated  Stage  Company.  If,  within  two  days  after  notice 
of  this  opinion  (which  notice  may  be  given  by  a  letter  to  de- 
fendant's attorneys,  apprising  him  that  my  opinion  herein  has 
been  filed),  Mr.  Schell  causes  the  suits  brought  in  violation  of 
the  injunction  to  be  discontinued,  and  presents  to  me  an  affi- 
davit of  the  fact  within  the  same  time  (a  copy  of  which,  with 
notice  of  the  time  and  place,  when  and  where  it  will  be  handed 
to  me,  must  be  served  on  the  attorney  for  the  plaintiffs  in  this 
action),  probably,  except  to  dispose  of  the  question  of  the  costs 
of  this  motion,  I  shall  feel  that  all  has  been  done  which  is  neces- 
sary to  vindicate  the  majesty  of  the  law.  If  this  suggestion  be 
disregarded,  I  will  make  such  order  as  I  think  the  circumstances 
demand. 


IV.  February,  1865. — Motion  to  authorize  the  receiver  to 
sell 
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The  counsel  for  the  plaintiffs  moved  on  behalf  of  the  receiver, 
for  an  order  empowering  the  receiver  to  sell  the  property  of  the 
company,  on  the  grounds,  among  others,  that  the  current  re- 
ceipts were  not  sufficient  to  meet  current  expenses ;  that  there 
was  danger  that  the  United  States  Marshal  w.ould  seize  the 
property  and  make  a  forced  sale  for  arrears  of  the  revenue  .tax ; 
and  that  the  landlord  of  their  leashold  property  was  threatening 
an  eviction  for  arrears  of  rent. 

Horace  F.  Clarke,  on  behalf  of  the  company  opposed  the 
motion,  urging  that  the  counsel  for  the  plaintiffs  should  not 
also  act  for  the  receiver ;  that  the  appointment  of  the  receiver 
was  invalid,  the  court  having  no  power  to  authorize  a  receiver 
to  carry  on  a  business,  and,  further,  that  the  assignment  being 
void,  the  property  reverted  back  to  the  company  directly.  That 
the  receiver  being  an  officer  of  the  court  could  not,  be  evicted 
by  summary  proceedings  ;  and  that  if  such  an  order  were  to  be 
made,  a  reference  should  be  first  directed  to  inform  the  court 
what  it  was  necessary  and  convenient  to  sell,  and  the  manner 
of  the  sale. 

CARDOZO,  J. — This  is  a  very  simple  matter.  The  application 
is  the  ordinary  one  of  a  receiver  appointed  by  the  court, 
petitioning  for  instructions  respecting  the  management  of  the 
estate  confided  to  his  care. 

It  might  have  been  made  and  granted  ex  parte,  although,  of 
course,  the  wiser  plan  was  to  give  notice  (and  undoubtedly  the 
court  would  ordinarily  require  that  to  be  done)  to  those  inter- 
ested in  the  estate.  Whether,  however,  objections  which  may 
be  termed  of  a  technical  character  should  be  entertained  may 
be  a  question,  but  it  will  not  be  necessary  to  consider  it.  Nor 
will  it  be  requisite  to  examine  whether,  in.  any  case,  there 
would  be  any,  and  if  so,  what  force  in  the  objection  raised  that 
the  attorney  for  the  plaintiffs  in  the  suit:  appears  as  attorney  and 
counsel  for  the  receiver.  Whether  any  general  practice  ever 
existed,  prohibiting  such  an  appearance,  or  if  there  did,  whether 
it  ought  not  to  be  deemed  obsolete,  since  it  is  certain  that  for 
very  many  years  it  has  been  disregarded  almost  daily,  and  thus 
seems  to  have  met  with  the  condemnation  of  the  profession — 
and  who  could  avail  themselves  of  the  objection,  if  it  be  one — 
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are  also  questions  which  need  not  be  determined,  because  it 
never  was  pretended  that  the  rule  applied  to  a  proceeding  like 
the  present.  It  was  only  when  the  receiver  was  acting  ad- 
versely to  one  of  the  parties  that  it  has  ever  been  supposed  there 
was  any  impropriety  in  employing  the  counsel  of  the  other. 
That  is  not  the  case  here. 

It  was  also  urged  that  this  court  should  not  give  any  direc- 
tions to  the  receiver,  but  should  leave  it  to  the  Supreme  Court 
to  instruct  him.  If  it  were  necessary,  I  think  I  should  have 
very  little  difficulty  in  reaching  the  conclusion  that  the  suit  of 
Siney  against  these  defendants,  in  the  Supreme  Court,  in  which 
Mr.  Murphy  has  also  been  appointed  receiver,  was  a  colorable 
proceeding,  not  taken  with  a  view  to  obtain  the  relief  demanded, 
but  with  the  design  to  enable  the  defendants  to  escape  the  con- 
sequences of  a  decision  which  had  been  announced  in  this  case. 
Indeed,  Mr.  Siney  almost  tells  us  so  in  his  affidavit.  But  there 
is  really  no  ground  for  this  objection  of  the  defendants.  The 
order  appointing  Mr.  Murphy  receiver  in  the  suit  in  this  court 
was  properly  made  to  relate  back  to  the  time  when  the  decision 
that  a  receiver  should  be  appointed  was  announced,  and  is  prior 
to  the  appointment  made  by  the  Supreme  Court.  (See  Deming 
a.  K  Y.  Marble  Co.,  12  Abbotts'  Pr.,  66.) 

The  casej  then,  presented  for  my  consideration  is  simply  this : 
The  receiver,  who  by  the  order  was  to  take  possession  and  hold 
the  assigned  property  and  the  proceeds  arising  from  conducting 
the  business  of  the  company,  finds  that  the  business  is  so  un- 
profitable that  it  will  not  yield  enough  to  bear  its  current  ex- 
penses, and  that  the  receivership  has  no  other  means  to  defray 
those  expenses,  and  that  the  property  which  he  was  directed  to 
hold  is  subject  to  liens  to  a  large  amount,  which  are  becoming 
urgent. 

The  receiver  took  the  property  subject  to  whatever  liens  were 
upon  it,  and  those  liens  should  be  paid.  (In  re  North  American 
Gutta  Percha  Co.,  17  How.  Pr.,  549,  and  9  Abbotts'  Pr.,  79 ; 
Rich  a.  Loutrel,  9  Abbotts'  Pr.,  356.) 

The  petition  shows  that,  except  by  sale,  the  receiver  cannot 
discharge  the  liens ;  that  he  has  no  means  of  the  company  either 
for  that  purpose  or  to  continue  its  business. 

One  of  the  counsel  for  the  defendants  complained  of  the  re- 
ceiver for  carrying  on  the  business,  denied  that  the  receiver 
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had  been  authorized  to  do  so,  and  more  than  hinted  a  doubt 
whether  the  court  had  the  power  to  confer  such  authority.  This 
complaint  sounds  singularly  when  it  proceeds  from  the  counsel 
of  those  who  attempted  to  transfer  the  property  of  the  company 
to  an  assignee,  and  when  that  assignee  had  conducted  the  busi- 
ness for  a  considerable  time. 

The  right  of  the  court  to  authorize  the  receiver  to  continue 
the  business  is,  however,  indubitable,  and  the  cases  are  numer- 
ous, in  which  the  power  has  been  exercised  both  by  the  late 
Court  of  Chancery  and  by  the  tribunals  possessing  equity  juris- 
diction, since  the  abolition  of  that  court.  (See  Martin  a.  Yan 
Schaick,  4  Paige,  479 ;  Crane  a.  Ford,  Hopk.,  114;  Jackson  a. 
De  Forest,  14  How.  Pr.,  81 ;  Dayton  a.  Wilkes,  17  Ib.,  510  ; 
Clarke  a.  Brooks,  decided  by  Judge  Brady,  in  this  court.) 

I  shall  not  stop  to  inquire  whether  the  receiver  has  been  so 
authorized  in  this  case,  because,  if  he  has  been,  it  is  clear  on 
the  papers  before  me  that  the  concern  cannot,  and  if  he  has  not 
been,  ought  not  to  be  kept  going  by  him.  It  cannot  be,  because 
there  is  a  lack  of  means,  and  it  ought  not  to  be,  because  it  is 
apparent  that  it  is  a  losing  business. 

It  appears,  among  other  things,  and  is  uncontradicted,  that 
the  moneys  arising  from  the  prosecution  of  the  business  are  in- 
sufficient to  defray  the  current  expenses,  and  that  there  are  no 
other  means  of  the  company  to  do  so  ;  that  the  United  States 
authorities  threaten  to  distrain  for  non-payment  of  revenue  tax, 
and  that  the  landlord  of  the  stables  threatens  to  dispossess  for 
back  rent.  It  is  very  easy  to  say,  as  was  suggested  on  the 
argument,  let  the  receiver  get  another  stable  or  make  terms  to 
hire  the  same  premises  from  the  date  of  his  appointment. 

Even  if  these  things  were  practicable,  only  one  difficulty 
would  be  removed,  and,  moreover,  it  does  not  appear  how  the 
receiver  is  to  pay  the  rent  either  of  other  or  the  same  premises 
from  the  date  of  his  appointment  or  any  other  time.  But  the 
landlord  of  the  present  premises  may  decline  renting,  and  it 
may  not  be,  probably  is  not,  and  at  all  events,  without  proof  it 
ought  not  to  be  assumed  that  it  is  always  feasible  to  obtain 
premises  suitable  for  stabling  so  many  horses  and  vehicles.  Even 
if  it  were  proper  for  the  receiver,  or  for  the  court  to  permit  him 
to  do  so,  to  endeavor  to  hire  the  present  stables  without  the 
means  or  the  prospect  of  means  to  pay  the  rent,  it  is  not  too 
VOL.  XVIII.— 28 
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much  to  assume  that  the  landlord,  under  the  circumstances  dis- 
closed in  this  petition,  would  decline  to  let  them.  Whether  the 
landlord  can  or  not  avail  himself  of  the  statutory  remedy  of 
summary  proceedings  as  against  the  receiver,  it  would  be  mon- 
strous to  say  to  him  "  you  shall,  whether  willing  or  not,  make 
terms  with  the  receiver  to  allow  him  to  remain  in  possession  of 
your  property,  though  the  rent  is  largely  in  arrear,  and  there 
is  not  the  slightest  possibility  that  he  will  be  able  to  realize 
enough  from  the  business  to  pay  you." 

None  of  the  allegations  of  the  receiver  were  denied,  and  I 
must  frankly  say,  from  what  has  transpired  before  me  on  the 
various  motions  in  this  case,  I  do  not  see  how  they  could  be. 
But  it  was  suggested  that  possibly  the  company  would  pay  the 
demands.  It  was  not  suggested  that  possibly  the  company 
would  furnish  the  money  to  continue  running  the  line ;  but, 
had  it  been,  the  answer  would  be  the  same  as  to  the  sugges- 
tion just  previously  mentioned.  If  any  of  the  stockholders  de- 
signed to  furnish  the  means  either  to  run  the  line  or  discharge 
pressing  liabilities,  it  would  have  been  very  easy  to  have  said 
so,  and  not  leave  it  to  be  intimated  by  way  of  argument.  That 
they  have  not  done  so  is  very  strong  proof  that  they  did  not 
and  do  not  intend  to  do  any  such  thing.  The  suggestion  that 
possibly  the  company  might  furnish  the  means  requires  but  a 
single  remark.  The  assignment  by  the  company  to  Mr.  Schell 
purported  to  convey  every  thing  it  had ;  and  all  that  was  at- 
tempted to  be  assigned  has  been  ordered  to  be  transferred  to 
the  receiver.  After  having  parted  with  every  thing,  it  is  diffi- 
cult to  imagine  where  the  company  will  find  the  means  to  carry 
out  the  suggestions  of  the  counsel. 

The  receiver,  finding  things  in  this  plight,  asks  the  court 
what  he  shall  do.  The  answer  is  inevitable,  "  You  must 
sell." 

One  of  the  counsel  for  the  defendants,  while  not  objecting  to 
a  sale,  argued  that  I  should  order  a  reference  to  ascertain  what 
should  be  sold. 

I  do  not  see  that  any  thing,  except  to  create  additional 
charges  on  the  fund,  is  to  be  attained  by  that  course.  How 
much  the  property  will  produce,  and,  therefore,  supposing  that 
it  were  unnecessary  to  sell  all,  how  much  would  have  to  be  sold 
to  pay  liens,  and  whether  the  property  would  realize  more  if  sold 
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together  than  if  sold  in  parcels,  and  what  is  the  most  discreet 
method  of  making  the  sale,  must  all  necessarily  be  mere  matter 
of  opinion  and  speculation,  on  which  judgments  would  be  as 
diverse  as  there  was  witness.es  examined.  I  think  it  quite  as 
well  to  trust  the  judgment  of  the  present  receiver  as  that  of  a 
referee,  and  that,  therefore,  the  wiser  course  is  to  vest,  as  I 
shall,  a  discretionary  power  in  the  receiver  to  .sell  all  or  any 
part  of  the  property  as  he  thinks  best,  and  either  at  public  or 
private  sale  as  he  deems  most  advisable,  but  all  the  sales  must 
be  made  on  condition  of  being  subject  to  the  approval  of  the 
court,  and  the  receiver  will  make  no  disposition  of  the  proceeds, 
except  upon  application  to  the  court. 

This,  it  seems  to  me,  will  protect  everybody. 


SINEY  a.  THE  NEW  YORK  CONSOLIDATED  STAGE 
COMPANY.         ^ 

Supreme  Court,  First  District;  General  Term,  Feb.,  J.865. 
RECEIVER. — CHANGING  APPOINTMENT. 

The  court  may  at  any  time  before  the  appointment  of  a  receiver,  which  they 
have  directed,  is  consummated,  revoke  such  appointment  and  appoint  another. 

An  order  making  such  revocation  and  new  appointment  is  discretionary  and  not 
appealable. 

Appeal  from  an  order  changing  the  receiver. 

This  action  was  brought  by  John  Siney  for  substantially  the 
same  causes  as  the  action  brought  by  Smith  and  Kerr  against 
the  same  defendants,  in  the  New  York  Common  Pleas,  the  pro- 
ceedings in  which  are  reported  Ante,  419. 

This  suit  was  commenced  on  the  24th  dav  of  December,  and 

•  " 

on  the  same  day  Mr.  Schell  was  by  consent  of  parties  appointed 

receiver,  the  court  directing,  however,  that  the  plaintiffs  in  the 
Smith  and  Kerr  suits  should  be  heard  before  Mr.  Schell  entered 
upon  the  execution  of  his  duties. 
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After  hearing  the  counsel  for  Smith  and  Kerr,  the  order  ap- 
pointing a  receiver  was,  on  the  6th  of  January,  modified  by 
substituting  Mr.  Murphy  in  the  place  of  Mr.  Schell. 

From  the  order  thus  modifying  the  previous  order,  the  plain- 
tiffs appealed. 

C.  A.  Rapallo  and  W.  F.  Allen,  for  the  appellants. — I.  The 
only  parties  to  this  appeal  or  entitled  to  be  heard  are  the  origi- 
nal parties  to  the  action.  If  other  individuals  have  interests  to- 
protect  tHey  should  first  be  made  parties  upon  petition,  or  bring 
an  independent  action  to  protect  their  interests.  (De  Ruyter 
0.  Trustees  of  St.  Peter's  Church,  3  Barb.  Ch.,  119 ;  Martin  a, 
Kanouse,  2  Abbotts'  Pr.,  390  ;  Beach  a.  Gregory,  lb.,  203.) 
.  II.  It  was  error  to  allow  persons  not  parties  to  the  action, 
mere  strangers,  to  be  heard  on  the  selection  of  a  receiver  in  the 
action.  A  receiver  is  an  officer  of  the  court,  indifferent  be- 
tween the  parties  to  the  action  to  protect  the  property  pending 
the  litigation.  As  strangers  cannot  in  the  action  acquire  or 
have  any  rights  in  or  to  the  property  under  the  judgment,  the 
receiver  cannot  and  does  not  represent  them.  A  stranger  to 
the  action  cannot  T>e  heard  as  to  the  temporary  custody  of  the 
proper^  any  more  than  he  can  on  the  final  disposal  of  it. 
(Howell  a.  Ripley,  10  Paige,  43  ;  Ellis  a.  Evans,  5  Denio,  640; 
S.  C.,  11  Paige,  46T.) 

III.  It  was  error  to  make  the  change  without  notice  to  all  the 
parties,  plaintiff  as  well  as  defendant.  It  was  error  to  make  the 
change  against  the  wishes  of  all  the  parties  to  the  action  who 
alone  were  entitled  to  be  heard. 

It  was  without  precedent  if  not  erroneous,  to  remove  a  re- 
ceiver upon  whom  all  the  parties  had  agreed,  and  appoint 
another  in  his  stead. 

Ordinarily  a  receiver  is  appointed  only  on  the  nomination  of 
a  party.  It  is  only  in  extreme  cases  even  when  the  parties  do 
not  agree  that  a  receiver  will  be  suggested  or  named  by  the 
court,  if  the  same  rule  prevails  as  formerly  prevailed  in  the 
master's  office.  The  reasons  for  it  remain.  (Attorney-general 
a.  Day,  2  Mad.  Ch.,  246  ;  1  Smith's  Ch.  Pr.,  488 ;  Jfltlson  a. 
Poe,  1  Hogan,  322.) 

A.  M.  Lawrence,  Jr.,  and  H.  W.  Robinson,  for  the  respon- 
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dents. — I.  The  action  of  Judgo  Barnard  in  substituting  John 
Murphy  as  receiver  instead  of  the  defendant,  Augustus  Schell, 
is  not  appealable. 

The  action  was  brought  by  one  cestui  que  trust  on  behalf  of 
himself  and  all  other  stockholders,  or  as  a  director  of  the  Con- 
solid  ated^itage  Company,  under  2  Rev.  Stat.,  462,  §  33,  subd. 
7,  §  35. 

Before  the  defendant,  Schell,  had  given  any  bond  or  entered 
on  his  duties  as  receiver,  the  judge  became  convinced  of  the 
impropriety  of  the  appointment,  and  exercising  the  same  dis- 
cretion under  which  he  made  the  selection,  he  reconsidered  his 
action  and  appointed  a  third  person  in  no  way  connected  with 
the  suit. 

His  power  to  make  the  substitution  cannot  be  questioned. 
His  discretion  in  exercising  it  cannot  be  reviewed  on  appeal. 
It  affected  no  right  of  the  plaintiff  and  did  not  involve  the 
merits.,  ISTo  attempt  has  been  made  to  have  it  set  aside  for  any 
irregularity  or  petition  for  a  review.  (Re.  Eagle  Iron  Works, 
8  Paige,  385.) 

The  interference  of  Smith  and  Kerr,  whose  rights  were  in- 
terfered with,  was  necessary.  (Howard  a.  Ripley,  10  /£>.,  43.) 

II.  There  can  be  no  question  but  that  plaintiff's  entire  pro- 
ceeding was  an  attempt  to  forestall  the  action  of  the  Common 
Pleas  and  oust  it  of  its  jurisdiction,  and  to  collusively  continue 
the  defendant,  Schell,  in  the  management  and  control  of  the 
property.  (Conover  a.  The  Mayor,  &c.,  of  ]S\  Y.,  5  Abbotts' 
Pr.,  393.) 

BY  THE  COURT. — CLEKKE,  J. — It  is  not  necessary  to  consider 
whether  Kerr  and  Smith  have  a  right  to  be  heard  on  this  ap- 
peal. Both  .the  plaintiff  and  defendants,  being  alike  dissatisfied 
with  the  order  of  the  special  term,  have  appealed.  They  bring 
the  matter  to  the  cognizance  of  the  general  term,  and,  if  it  is 
appealable  at  all,  the  court  has  entire  control  of  the  matter  on 
appeal. 

But  this  is  not  an  appealable  order.  Before  the  person  who 
was,  in  the  first  instance,  appointed  receiver,  entered  on-  his 
duties,  and,  indeed,  before  the  appointment  was  consummated 
by  the  filing  of  the  requisite  bond,  the  judge,  in  the  exercise  of 
the  same  discretion  which  induced  him  to  make  the  first  nomi- 
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nation,  reconsidered  his  action,  revoked  that  nomination  and 
substituted  another  person.  It  is  of  no  consequence  how  or 
•where  he  received  any  information  which  induced  him  to  make 
the  substitution.  "We  think  he  exercised  a  discretion  which 
cannot  be  controlled  by  us. 

The  appeal  should  be  dismissed.  • 

INGRAHAM,  P.  J.,  and  SUTHERLAND,  J.,  concurred. 


PEOPLE  a.  THE  NEW  YORK  COMMON  PLEAS. 

Swpreme  Court,  First  District ;    General  Term,  Feb.)  1865. 

JURISDICTION. — POWERS  OF  SUPREME  COURT. — COURT  OF  COM- 
MON PLEAS. 

The  Supreme  Court  has  power  to  issue  a  writ  of  prohibition  to  prevent  an  in- 
ferior court  only  from  exceeding  its  jurisdiction.  It  cannot  restrain  the  court 
in  the  exercise  of  its  lawful  jurisdiction. 

The  Court  of  Common  Pleas  has  as  ample  jurisdiction  of  ordinary  equity  pro- 
ceedings as  the  Supreme  Court,  though  the  visitatorial  powers  over  corporations 
belong  exclusively  to  the  Supreme  Court. 

An  action  to  set  aside  an  assignment  made  by  the  directors  of  a  company  as  fraud- 
ulent as  against  stockholders,  is  an  ordinary  equity  proceeding  within  the 
jurisdiction  of  the  Court  of  Common  Pleas. 

During  the  pendency  of  the  action  of  Smith  against  The 
New  York  Consolidated  Stage  Company,  a  motion  was  made 
in  the  Supreme  Court,  as  stated  in  our  report  of  that  case,  Ante, 
423,  on  behalf  of  The  New  York  Consolidated  Stage  Company 
for  a  writ  of  prohibition  restraining  the  Court  of  Common  Plea& 
from  proceeding  with  the  action.  Such  a  writ  was  issued  but 
was  subsequently  quashed  at  special  term. 

From  the  order  quashing  the  writ  the  company  appealed. 

Wm.  F.  Allen  and  C.  A.  Rapallo,  for  the  appellants. 

A.  'R.  Lawrence,  Jr.,  and  H.  W.  Robinson,  for  the  respond- 
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ents. — I.  The  writ  of  prohibition  ought  to  have  set  out  facts 
sufficient  to  show  on  its  face  that  in  no  possible  contingency 
could  the  Court  of  Common  Pleas  have  jurisdiction  of  any 
subject-matter  involving  the  question  of  the  validity  of  the  as- 
signment to  Augustus  Schell,  or  the  appointment  of  a  receiver 
of  all  the  property  and  effects  of  The  New  York  Consolidated 
Stage  Company.  This  process  being  considered  as  the  declara- 
tion, the  relator  can  only  succeed  upon  the  strength  of  his  own 
allegations  demonstrating  the  error  and  entire  want  of  jurisdic- 
tion. The  People  a.  Ransom,  2  Corns.,  490 ;  Com.  Dig.,  Tit. 
Prohibition,  (D.) 

1.  The  writ  can  only  issue  where  it  is  made  to  appear  that 
the  inferior  court  has  assumed  to  act  upon  a  matter  or  upon  the 
right  of  a  party  which  it  could  not  determine,  or  against  which 
it  could  not  proceed. 

2.  For  aught  that  appears  in  the  writ,  the  suit  of  Smith  and 
Kerr  was  an  ordinary  equitable  action  to  establish  fraud  or 
breach  of  trust,  and  a  right  to  all  the  assets  of  the  New  York 
Consolidated  Stage  Company,  and  to  follow  them  into  the  pos* 
session  of  Augustus  Schell  as  a  mere  voluntary  or  unauthorized 
assignee,  or  it  may  have,  been  an  action  brought  by  a  director 
or  creditor  under  the  provision  of  2  Rev.  Stat.,  462,  §  33,  subd. 
7,  and  §  35,  in  which  case,  the  appointment  of  a  receiver  pen- 
dente  lite  would  be  a  necessary  and  proper  measure  for  the 
preservation  of  the  property.     Such  a  suit  is  not  a  creature  of 
this  statute,  but  is  a  re-enactment  of  an  acknowledged  principle 
of  equity.    (Revisers'  Notes,  3  Rev.  Stat.,  2  ed.,  755 ;  Abbott  a. 
American  Hard  Rubber  Co.,  33  Barb.,  578 ;  and  also  see,  The 
People  a.  Sturtevant,  5  Seld.,  263  ;  Dodge  a.  Woolsey,  18  How. 
Pr.,  331.) 

3.  The  Court  of  Common  Pleas  of  the  city  and  county  of 
New  York  has  complete  jurisdiction  of  any  action,  legal  or 
equitable,  against  The  New  York  Consolidated  Stage  Company, 
that  corporation  being  established  by  law  within  the  city  of 
New  York  (Laws  o/*1854,  ch.  142),  and  having  its  place  of 
business  in  that  city.     (Code,  §  33,  subd.  3.) 

4.  An  action  on  behalf  of  a  stockholder,  director,  or  creditor 
to  set  aside  an  assignment  made  by  a  corporation  or  its  direc- 
tors in  violation  of  their  rights,  does  not  invoke  any  visitorial 
power  over  a  corporation  enumerated  in  2  Rev.  Stat.,  462,  §  33, 
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nor  any  but  the  ordinary  powers  of  a  court  of  equity,  to  pre- 
vent or  redress  a  fraud  or  injury  to  the  rights  of  parties.  (Re- 
vised Notes,  3  Rev.  Stat.,  2  ed.,  755.) 

5.  The  jurisdiction  conferred  on   "the  chancellor"  is  now 
vested  in  the  Court  of  Common  Pleas  as  well  as  in  the  Supreme 
and  Superior  Court  whenever  an  action  "  by  bill"  might  be 
brought,  and  the  corporation  is  such  a  one  as  is  designated  in 
subdivision  3,  of  section  33  of  the  Code.     (Bowen  a.  Irish  Pres- 
byterian Church,  6  JBosw.,  265,  and  cases  cited  ;  N.  Y.  Harlem 
R.  R.  Co.  a.  The  Mayor,  &c.,  1  Hilt.,  563 ;  Forrest  a.  Forrest, 
6  Duer,  114;  S.  0.,  25  N.  Y.,  507.) 

6.  Even  if  the  object  of  the  suit,  or  the  purpose  of  the  Com- 
mon Pleas  was  to  appoint  a  receiver  of  all  the  property  of  the 
corporation,  the  Court  of  Common  Pleas  had  complete  equita- 
ble jurisdiction  over  it.  and  such  an  action  would  not  have 
worked  a  dissolution,  nor  necessarily  interfere  with  its  fran- 
chises.    (Mann  a.  Pentz,  3  Comst.,  415,  419.) 

.  II.  The  writ  was  improvidently  granted  ex  parte. 

1.  The  facts  as  disclosed  by  the  affidavits  of  Mr.  Lawrence, 
and  the  complaint  of  Smith  and  Kerr  showed  the  subject-mat- 
ter complained  of  was  within  the  jurisdiction  of  the  Common 
Pleas.     (People  a.  Seward,  7  Wend.,  578  ;  State  a.  Judge,  14 
Louisiana,  An.,  504;  4  Com.  Dig.,  Tit.  Prohibition,  491 ;  "Wash- 
burn  a.  Phillips,  2  Mete.,  296  ;  Arnold  a.  Shields,  5  Dana,  18.) 

2.  The  party  aggrieved  had  a  perfect  remedy  by  appeal  for 
any  erroneous  decision  of  the  judge,  and  the  issuing  of  the 
writ  of  prohibition  in  such  a  case  could  not  but  operate  as  a 
great  public  inconvenience. 

BY  THE  COURT. — CLERKS,  J. — The  weight  of  authority  is 
certainly  in  favor  of  the  proposition,  that  a  refusal  to  grant  a 
writ  of  prohibition  is  not  appealable.  It  seems  to  have  been 
held  by  the  greater  number  of  judges  in  England  that  the 
awarding  of  a  prohibition  is  discretionary ;  that  is,  in  the  lan- 
guage of  Matthew  Bacon  :  "from  the  circumstances  of  the  case 
th^Superior  Courts  are  at  liberty  to  exercise  a  legal  discretion, 
but  not  an  arbitrary  one,  in  refusing  prohibitions,  where  in 
such  like  cases  they  have  been  granted,  or  where  by  the  laws 
and  statutes  of  the  realm,  they  ought  to  be  granted."  (Bacon's 
Abridgment,  Tit.  Prohibition  B. ;  see,,  also,  ex  parte  Braudlacht, 
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2  Hill,  367.)  The  determination  of  this  question  is,  however, 
not  necessary  in  the  present  case,  for  the  justice,  from  whose 
order  this  appeal  is  taken,  was  abundantly  justified  in  refusing 
to  grant  a  writ  of  prohibition,  or,  which  is  the  same  thing,  in 
revoking  a  writ  which  he  had  inadvertently  issued. 

The  writ  is  granted  by  the  Superior  Courts  of  Westminster, 
and  in  this  State  by  the  Supreme  Court  alone,  to  prevent  in- 
ferior courts  from  exceeding  their  jurisdiction.  It  appears  to 
me  very  plain  that  the  Court  of  Common  Pleas,  in  entertain- 
ing jurisdiction  of  the  action  entitled  Hugh  Smith  and  John 
Kerr  a.  The  New  York  Consolidated  Stage  %  Company  and 
others,  did  not  exceed  its  jurisdiction.  In  doing  so,  that  court 
does  not  necessarily  exercise  the  visitatorial  power  intrusted 
alone  to  the  Supreme  Court. 

The  main  object  of  the  action  was  to  have  an  alleged  fraudu- 
lent assignment  executed  by  a  majority  of  the  directors  de- 
claredfriull  and  void,  and  to  enjoin  the  assignee  from  holding 
possession  of,  or  interfering  with  the  property  and  effects  of  the 
company.  This  is  the  exercise  of  the  ordinary  equity  powers, 
with  which  the  Court  of  Common  Pleas  is  as  amply  intrusted 
as  the  Supreme  C<$irt. 

To  grant  a  writ  of  prohibition,  therefore,  in  that  action,  would 
be  an  attempt  to  deprive  the  Common  Pleas  of  a  jurisdiction 
which  the  law,  in  its  wisdom,  has  thought  proper  to  give  it; 
,  whereas,  this  court  is  only  allowed  to  issue  the  writ  to  prevent 
the  usurpation  of  a  jurisdiction.  If,  in  the  exefcise  of  its  lawful 
authority,  or  if,  having  taken  rightful  cognizance  of  an  action, 
the  Common  Pleas  should  not  only  declare  the  assignment  null 
and  void,  and  enjoin  the  assignee  from  taking  possession  of  the 
prope'rty  of  the  company'but  it  should  go  further  and  assume  ad- 
ditional powers  which  it  does  not  possess,  or  commit  any  other 
error,  the  remedy  is  not  for  the  injured  parties  to  apply  to  this 
court  for  a  writ  of  prohibition,  but  to  have  recourse  to  the  ap- 
propriate appellate  jurisdiction  for  a  correction  of  euch  errors. 

In  short,  although  this  court,  in  the  exercise  of  its  supreme 
superintending  power  over  all  other  courts  of  original  jurisdic- 
tion in  the  State,  will,  unhesitatingly,  issue  a  writ  of  prohibi- 
tion, where  visitatorial  or  any  other  authority  is  usurped,  it 
will  refuse  the  writ  when  the  general  scope  or  purpose  of  the 
action  is  within  the  jurisdiction  of  the  inferior  court — an  over- 
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stepping  of  its  authority  in  a  portion  of  its  judgment,  or  any 
other  error  in  its  proceedings,  being  a  ground  of  appeal  or  re- 
view, but  not  of  prohibition.  (See  Grant  a.  Gould,  2  H.  Black., 
100,  for  various  reasons  a  most  interesting  case.) 

The  order  should  be  affirmed,  with  $10  costs. 
SUTHERLAND,  J.,  concurred. 


COOPE  a.  BOWLES. 

Supreme  Court,  first  District;  General  Term,  June,  1864. 

RECEIVER. — COMPLAINT. — ASSIGNMENT  FOR  BENEFIT  OF  CREDI- 
TORS BY  ONE  PARTNER. — RIGHTS  OF  ASSIGNEE  UNDER  VOID 
ASSIGNMENT. — IRREGULAR  JUDGMENT  ON  REFEREE'S  REPORT. 

t 

Where  a  receiver  brings  an  action  to  set  aside  an  assignment,  he  must  state  in 
his  complaint  the  equity  of  the  party,  whose  rights  under  the  order  of  the 
court  appointing  him  he  represents,  to  maintain  the  action  which  he  attempts 
to  prosecute.  A  receiver  in  general  is  not  clothed  with  any  right  to  maintain 
an  action  which  the  parties  or  the  estate  which  he  represents  could  not 
maintain. 

He  must  show  a  cause  of  action  existing  in  those  parties,  and  that  by  the  ap- 
pointment of  the  court,  lawfully  made,  in  a  matter  where  the  court  had  juris- 
diction, the  power  has  been  conferred  on  him,  in  his  representative  capacity  as 
receiver,  to  prosecute  the  action.  It  is  not  enough  to  allege  generally  that  he 
was  appointed  receiver  in  supplementary  proceedings.  The  judgment  and  other 
facts  necessary  to  maintain  supplementary  proceedings  must  be  set  forth.* 

An  assignment  of  partnership  property  for  the  benefit  of  creditors  made  by  a  part 
only  of  the  partners  in  the  absence  of  others,  cannot  be  supported,  unless  due 
authority  for  its  execution  by  the  absent  members  of  the  firm,  or  its  subse- 
quent ratification,  is  proven.f 

Where  an  assignment  is  set  aside  as  fraudulent  as  against  creditors,  whatever 
moneys  of  the  estate  were  paid  for  expenses,  or  to  creditors  under  the  assign- 
ment, in  good  faith,  before  the  commencement  of  the  action,  should  be  allowed 
to  the  assignee,  but  not  payments  to  himself  or  to  his  own  firm. 

*  To  similar  effect  is  Campbell  a.  Foster,  16  H&w.  Pr.,  276. 
f  Compare  Baldwin  «.  Tynes,  19  Post. 
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Where  after  a  trial  by  a  referee  he  settles  the  form  of  the  judgment  and  directs  its 
entry,  and  it  is  entered  without  any  direction  from  a  judge  of  the  court,  this 
is  an  irregularity  merely,  and  the  remedy  is  by  motion  at  special  term  to  set 
the  judgment  aside.  It  is  not  a  ground  of  reversal  on  appeal. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Henry  H.  Coope  as  receiver, 
against  Charles  S.  P.  Bowles,  Gushing  Stetson,  Wiliam  B. 
Bowles,  Joseph  S.  De  Agreda,  Lorenzo  Jove,  Esteban  Ponte, 
and  Antonio  Jove  Ponte. 

The  object  of  the  action  was  to  set  aside  ail  assignment  for 
the  benefit  of  creditors,  executed  by  or  in  behalf  of  the  defend- 
ants, De  Agreda,  Jove,  and  Ponte  (who  were  partners  under 
the  firm-name  of  De  Agreda,  Jove  &  Co.),  to  the  defendant  C. 
S.  P.  Bowles. 

The  allegation  of  the  complaint  in  reference  to  the  plaintiff's 
capacity  to  sue  as  receiver,  was  as  follows : 

"  The  complaint  of  the  plaintiff  suing  under  the  direction  of 
this  court  alleges  that,  on  the  19th  day  of  July,  1858,  he  was, 
by  an  order  of  this  court, 'appointed  receiver  of  all  the  prop- 
erty, credits,  and  effects  of  or  belonging  to  the  above-named 
defendant,  Joseph  S.  De  Agreda,  and  all  property  belonging  to 
the  defendants,  Joseph  S.  De  Agreda,  Lorenzo  Jove,  Esteban 
Ponte,  and  Antonio  Jove  Ponte  as  co-.partners,  wheresoever 
and  whatever  the  same  may  be,  with  power  to  sell  personal 
property  and  bring  suits,  and  with  all  the  powers  of  receivers 
in  similar  cases,  and  has  filed  security  according  to  the  terms  of 
the  order  appointing  him  such  receiver." 

The  complaint  alleged  that  the  assignment  was  void  by  reason 
of  fraud,  and  especially  by  the  preference  of  fictitious  claims ; 
among  others,  a  pretended  claim  in  favor  of  C.  Stetson  &  Co., 
of  which  firm  the  assignee  was  a  party ;  and  also  insisted  that 
it  was  ineffectual  because  it  was  executed  by  onlydwo  of  the 
four  co-partners. 

The  cause  was  tried  before  I.  T.  Williams,  Esq.,  referee,  who 
found  that  the  defendants  were  not  guilty  of  any  of  the  frauds 
alleged  ;  but  he  found  as  matter  of  fact  that  the  assignment  in 
question  was  executed  by  only  two  of  four  partners ;  that  there 
was  no  proof  that  the  executing  parties  held  powers  of  attorney 
of  a  character  that  would  authorize  the  execution  of  that  instru- 
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ment.  Also,  that  there  was  received  by  the  firm  of  Stetson  & 
Co.,  of  the  assigned  estate,  $21,873.81.  He  further  found,  as  a 
matter  of  fact,  that  the  testimony  offered  by  the  defendants 
tending  to  show  a  ratification  of  the  assignment  by  the  non- 
executing  partners  was  too  vague,  indefinite,  and  uncertain  to 
establish  the  allegations  of  such  ratification  ;  and,  therefore, 
that  the  executing  partners  had  no  power  from  the  non-execut- 
ing partners  to  execute  the  assignment  at  the  time  they  so  exe- 
cuted the  same,  and  that  the  non-executing  partners  had  not 
since  that  time  ratified  the  same. 

He  found  as  matter  of  law  that  the  plaintiff  may  legally  take 
this  objection,  and  that  as  to  him  the  assignment  is  absolutely 
void. 

He  found  as  a  matter  of  fact  that  the  assignors  preferred  in 
the  assignment  certain  sums  claimed  to  be  owing  by  said  co- 
partners to  the  wives  of  two  of  them  ;  and  that  the  proof  tend- 
ing to  show  that  said  wives  had  separate  estates,  was  sufficient 
to  establish  such  allegation. 

He  therefore  found  as  a  matter  of  law  that  the  assignment  was 

I  O 

not  void  as  against  the  plaintiff  by  means  of  such  preferences. 

He  further  found  as  a  matter  of  law  that  unless  the  said  ex- 
ecuting partners  had,  at  the  time  of  the  execution  of  said  as- 
signment, full  and  legal  power  from  the  non-executing  partners 
to  execute  the  same,  so  as  to  transfer  the  assigned  property  to 
the  assignee  irrevocably  at  the  moment  of  the  execution  of  said 
assignment,  it  would  be  absolutely  void,  and  that  no  subsequent 
act  of  ratification  on  the  part  of  the  non-executing  partners 
would  be  sufficient  to  give  validity  to  said  assignment. 

He  therefore  concluded  that  the  plaintiff'  was  entitled  to 
the  relief  prayed  for,  and  directed  that  a  decree  might  be  drawn 
by  the  plaintiff,  and  settled  before  him  on  notice. 

The  judgment  was  accordingly  settled,  and  was  entered  by 
the  clerk  upon  the  direction  of  the  referee,  without  any  applica- 
tion to  the  court. 

The*  defendants  Bowles,  Stetson,  and  Bowles  having  excepted 
to  the  report,  appealed  from  the  judgment  to  the  court  at  gene- 
ral term. 

Osborn  E.  Bright,  for  the  appellants. — I.  The  assignment, 
though  not  executed  by  all  the  partners,  was  valid. 
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II.  The  objection  of  want  of  authority  to  make  the  assign- 
ment in  any  number  of  the  partners  less  than  the  whole  cannot 
be  made  by  the  plaintiff;  it  can  only  be  made,  if  at  sfil,  by  the 
partners  themselves.     (Pierpoint  a.  Graham,  4  Wash.  C.    C., 
235 ;  Sheldon  a.  Smith,  28  Barb.,  593.) 

III.  Subsequent  ratification  of  the  assignment  by  the  non- 
executing   partners  gave   it   validity.     Pierpoint  a.  Graham, 
supra  ;  Clement  a.  Brush,  3  Johns.  Cos.,  2  ed.,  180 ;  Sheldon 
a.  Smith,  supra  ;  Smith  a.  Kerr,  3  N.  Y.,  144. 

IV.  Material  findings  of  fact  are  contrary  to  the  evidence. 

V.  The  decree  and  judgment  are  unauthorized  and  irregular. 

1.  The  referee  had  no  power  to  settle  the  decree  nor  to  direct 
the  entry  of  judgment.  .  His  powers,  except  to  settle  the  case 
on  appeal,  were  at  an  end  when  he  signed  his  report.     (Code, 
§  272 ;  Hancock  a.  Hancock,  22  N.  Y.,  568.) 

The  judgment  should  have  been  entered  as  by  the  court. 

2.  The  allegations  of  fraud  having  been  unsustained,  the 
plaintiff  was  not  entitled  to  the  relief  granted.     Neither  the 
assignee  nor  the  preferred  creditors  could  be  required  to  account 
for  moneys  received  and  applied  in  good  faith,  in  accordance 
with  the  terms  of  the  assignment,  before  the  commencement  of 
the  suit.     (Wakemah  a.  Grover,  4  Paige,  24 ;  Ames  a.  Blunt, 
5  2b.,  13 ;   Hawley  a.  James,  16  Wend.,  61,  182  ;   Barney  a. 
Griffin,  4  Sandf.  Ch.,  552 ;  affirmed,   2  Comst.,  395 ;  Averill 
a.  Loucks,  6  Earl.  S.  C.,  470,  471 ;  Collumb  a.  Read,  24^".  JF., 
505.) 

The  action  was  commenced  August  16th,  1858.  Nearly  the 
wl^le  sum  collected  by  the  assignee  was  received  and  paid  out 
to  oond'-jide  preferred  creditors  prior  to  July,  1858. 

3.  £ut  assuming  that  the  assignee  and  the  preferred  creditors 
could  be  compelled  to  account  for  moneys  so  received  and  ap- 
plied, yet  C.  Stetson  &  Co.  are  improperly  charged  with  an 
amount  which  they  never  received.     An  unascertained  portion 
of  the  $21,873.81  was  certainly  paid  to  other  preferred  credi- 
tors and  to  the  attorneys  of  the  assignee. 

VI.  The  judgment  should  be  reversed,  and  a  new  trial  or- 
dered. 

VII.  The  order  of  reference  should  be  vacated. 

TF.  W.  Goodrich,  for  the  respondents. 
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BY  THE  COURT. — LEONARD,  P.  J. — Neither  the  statements  of 
the  complaint,  nor  the  evidence  adduced  at  the  trial,  gives  the 
court  jurisdiction  to  declare  the  assignment  from  De  Agreda, 
Jove  &  Co.,  to  Charles  S.  P.  Bowles,  void,  or  to  set  it  aside. 
~No  authority  is  stated  in  the  complaint  or  proven  in  the 
case,  which  will  authorize  the  court  to  direct  a  receiver  to 
prosecute  an  action  for  such  a  purpose.  It  is  alleged  that  the 
receiver  was  appointed  in  supplementary  proceedings.  That 
is  not  enough.  .The  judgment  and  other  facts  necessary  to 
maintain  supplementary  proceedings  are  wanting.  A  simple 
contract-creditor  cannot  maintain  an  action  to  set  aside  an  as- 
signment for  the  benefit  of  creditors.  Receivers  are  appointed 
by  the  court  with  the  like  powers  with  the  plaintiff  in  this  case 
in  various  other  kinds  of  actions,  as  in  actions  between  partners, 
<fec.,  but  the  receiver  must  state  in  his  complaint  the  equity  of 
the  party,  whose  rights  under  the  order  of  the  court  appointing 
him  he  represents,  to  maintain  the  action  which  he  here  at- 
tempts to  prosecute.  A  receiver  in  general  is  not  clothed  with 
any  right  to  maintain  an  action  which  the  parties  or  the  estate 
which  he  represents  could  not  maintain. 

He  must  show  a  cause  of  action  existing  in  those  parties,  and 
that  by  the  appointment  of  the  court  lawfully  made,  in  a  mat- 
ter where  the  court  had  jurisdiction,  the  power  has  been  con- 
ferred on  him,  in  his  representative  capacity  as  receiver,  to 
prosecute  the  action. 

The  complaint  and  the  proofs  are  wholly  defective  in  these 
particulars.  The  judgment  has  not  cured  it. 

The  assignment  was  declared  void  because  it  was  not  ^:e- 
cuted  by  all  the  members  of  the  firm  personally.  The  firm 
consisted  of  four  members.  Two  were  here  and  executed  for 
themselves,  and  also  as  attorneys  for  the  others,  who  were  ab- 
sent from  the  State.  I  think  it  was  sufficiently  proven  that  De 
Agreda  held  a  power  of  attorney  from  one  of  the  absent  mem- 
bers, Mr.  Jove,  authorizing  him  to  do  any  act  in  connection 
with  the  business  of  the  firm  in  his  discretion.  The  proof  was 
entirely'  defective  in  showing  a  sufficient  power  of  attorney 
from  the  other  absent  member,  Mr.  Ponte.  The  evidence  of 
ratification  as  to  Ponte,  is  also  insufficient ;  but  as  to  Mr.  Jove, 
there  can  be  no  doubt  that  he  was  satisfied  with  the  act  of  his 
partners  here,  and  ratified  it. 
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It  is  not  necessary  to  pursue  the  examination  of  the  facts 
found  by  the  referee,  or  his  conclusions  of  law,  unless  it  be  as 
a  guide  to  the  court  in  this  case,  should  there  be  any  future 
trial.  It  must  be  conceded  that  the .  assignment  cannot  be 
supported  unless  due  authority  for  its  execution  by  the  ab- 
sent members  of  the  firm,  or  its  subsequent  ratification,  is 
proven. 

Whatever  moneys  of  the  estate  were  paid  for  expenses,  or  to 
creditors  under  the  assignment,  in  .good  faith,  before  the  com- 
mencement of  this  action,  should  be  allowed  to  the  assignee,  if 
the  assignment  should  finally  be  held  invalid.  Payments  to 
himself,  or  to  his  own  firm,  would  not  come  within  this 
principle. 

The  referee,  it  appears,  settled  the  decree  and  directed  its 
entry  by  the  clerk,  but  no  judge  of  the  court  has  directed  the 
entry  of  judgment.  The  question  is  one  of  regularity  merely, 
and  is  not  a  ground  of  reversal  on  appeal  from  the  judgment. 
The  question  can  properly  arise  only  on  a  practice-motion  at 
special  term  to  set  it  aside  for  irregularity.  The  powers  of 
the  referee  to  hear  and  decide  are  terminated  when  he  has 
made  his  report,  with  the  exception  that  he  can  settle  the 
form  of  the  case,  and  the  findings  of  fact,  and  conclusions  of 
law. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  of  the  appeal  to  the  appellants,  with  leave  to  the 
respondent  to  apply  at  special  term  to  amend  his  complaint. 

Order  accordingly. 
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• 

BARTLETT  a.  JESSUP. 

Supreme  Court,  First  District ;  Special  Term,  July,  1862. 
SHERIFF'S  FEES  ON  ATTACHMENT. 


In  consideration  of  the  great  responsibility  to  which  the  sheriff  of  the  city  and 
county  of  New  York  is  subjected  in  the  discharge  of  his  duty  under  an  attach- 
ment issued  to  him  in  a  civil  action  under  the  Code  of  Procedure,  it  is  reasona- 
ble to  allow  him  as  a  compensation,  on  the  settlement  or  withdrawal  of  such 
actions,  an  amount  at  the  rate  of  poundage  on  execution.* 


*  See  also  the  Laws  o/"1865,  ch.  615,  §  4,  and  the  two  following  cases  in  the  text. 

In  the  case  of  ALLAIRE  WORKS  a.  STEAMER  Hu  QUANG,  ETC. — (New  York  Superior 
Court ;  Special  Term,  May,  1862),  it  was  held  that  when  the  sheriff  levies  an  attach- 
ment upon  a  vessel  under  the  act  of  1860,  which  gave  proceedings  by  attachment 
for  collection  of  demands  against  ships  and  vessels  (since  repealed  by  the  act  of 
1862),  and  the  parties  in  whose  favor  the  attachment  issues  secure  their  debt  or 
lien  by  compromise,  or  receiving  a  bond  as  security  for  the  debt  or  lien,  that  the 
sheriff  is  entitled  to  his  poundage, 

An  attachment  was  issued  by  the  plaintiff  under  the  Revised  Statutes  and  the 
Session  Laws  of  1860,  entitled  "Of  Proceedings  for  Collections  of  Demands 
against  Ships  and  Vessels,"  to  collect  the  sum  of  $16,622.93  against  the  steamer 
Hu  Quang,  and  delivered  to  the  sheriff  of  the  city  and  county  of  New  York  on 
the  26th  day  of  May,  for  service.  The  sheriff,  by  his  deputy,  on  the  same 
day,  under  this  attachment,  seized  the  steamer,  and  placed  her  in  charge  of 
keepers,  &c.  The  steamer  was  about  to  proceed  to  sea  on  a  voyage ;  she  was 
valued  at  $200,000.  On  the  27th  day  of  May,  the  vessel  was  bonded  under  the 
statute,  and  was  discharged  by  an  order  of  this  court  on  payment  of  the  sheriff's 
fees. 

The  sheriff  made  out  his  bill  as  follows,  viz.  : 

• 

Compensation  (or  poundage) ,- $211 . 91 

Service  and  return  fee 2.69 

Appraisement,  &c 25 . 00 

Keepers'  fees 15 .00 

$244.60 

William  A.  Armstrong,  for  the  plaintiff,  objected  to  the  first  item  of  the  bill. 
R.  H.  Shannon,  for  the  sheriff. 

MONCRIEF,  J.— 'No  objection  being  made  as  to  any  item  of  the  above  bill,  ex- 
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The  fee  for  copy  of  attachment  is  fixed  by  statute  at  nineteen  cents,  and  that  for 
service  at  fifteen  cents,  and  the  court, has  no  discretion  to  allow  a  greater  fee. 

Where  the  sheriff  attaches  a  vessel,  the  charge  for  watching  it  ought  not. to  be 
more  than  that  allowed  the  United  States  Marshal  for  the  same  service. 

Appeal  from  taxation  of  costs. 

This  case  and  another,  viz.,  Duncan  a.  Bradstreet,  came  be- 
fore the  court  at  the  same  time  for  the  taxation  of  the  sheriff's 
charges  under  attachments. 

In  the  first  action  an  attachment  was  issued  in  the  sum  of 
$2,000,  and  it  appeared  that  the  sheriff  attached  goods  of  a 
sufficient  value  to  satisfy  the  attachment,  not,  however  taking 
actual  possession  of  the  goods,  but  receiving  certificates  from 
certain  debtors  of  the  defendant  of  their  holding  his  property  to 
an  amount  exceeding  the  attachment. 

Upon  the  settlement  of  the  action  the  sheriff  charged  as 
follows : 

Service  six  copies  attachment  and  notices,  at  $2  each  .  $12.00 
Attaching  fee  .....'...  69 
Compensation  for  services  of  sheriff  v  .  .  .  28.13 

In  the  second  of  these  actions,  Duncan  a.  Bradstreet,  an  at- 
tachment was  issued  in  the  sum  of  $3,538.25.  The  sheriff  at- 
tached property  sufficient  to  satisfy  the  attachment,  and  took 
possession.  Upon  the  settlement  of  this  action  between  the 
parties,  the  sheriff's  charges  were  as  follows : 

Service  two  copies  attachment  and  notices,  $2  each     .  $1.00 

Attaching  fee .         .         . 69 

Compensation  to  sheriff       ......  47.35 

Seven  days  watching  ship  "  Linsay"         .         .         .  21.00 

Seven  days  watching  brig  "  Ceres"      ....  21.00 

J.  IF.  Culver,  for  the  plaintiff  Bartlett. 
Dexter  A.  Hawkins,  for  the  plaintiff  Duncan. 

cept  the  charge  for  poundage,  and  it  appearing  to  my  satisfaction  that  the  plain- 
tiff has  taken  ample  security  for  the  payment  of  his  claim  for  which  the  attach- 
ment was  issued,  in  my  opinion  the  sheriff  is  entitled  to  his  poundage  upon  such 
amount.     I  therefore  adjudge  and  find  the  above  charges  correct. 
You  XVIII.-   20 
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Brown,  Hall  <&  Vanderpoel,  for  the  sheriff. 

CLEKKE,  J. — In  almost  every  case  submitted  to  the  justices 
of  this  district  relative  to  the  taxation  of  the  sheriff's  fees  in 
attachment  cases,  they  have  made  the  same  allowance  which 
Judge  Leonard  ordered  in  Earle  a.  Tode. 

I  myself  have  done  so ;  and  I  see  no  reason  why  I  should  now 
change  the  rule. 

In  consideration  of  the  great  responsibility  to  which  the 
sheriff  of  this  county  is  subjected  in  the  discharge  of  his  duty, 
I  do  not  think  it  unreasonable  to  allow  him  as  a  compensation 
on  the  settlement  or  withdrawal  of  such  cases,  an  amount  at  the 
rate  of  poundage  on  execution. 

With  regard  to  the  charge  for  copy  of  attachment  and  ser- 
vice, there  is,  I  think,  no  discretion  left  to  the  justice,  the  fee 
being  expressly  prescribed  by  the  statute ;  for  copy  of  attach- 
ment nineteen  cents,  and  for  service  fifty  cents. 

With  regard  to  the  charge  for  watching  in  the  second  of  the 
above  cases,  I  think  the  charge  ought  not  to  be  more  than  that 
given  to  the  United  States  Marshal  for  the  same  services — $2.50 
per  day. 

Let  the  bills  then  be  taxed  according  to  the  directions  of  this 
opinion. 


MULLER  a.  SANTLER. 

Su/preme  Court,  First  District ;  At  Chambers,  September,  1864. 
SHEEIFF'S  FEES  ON  ATTACHMENT. 


Where  a  sheriff  serves  an  attachment  under  the  Code  of  Procedure,  and  the  ac- 
tion is  settled  or  withdrawn,  it  is  reasonable  to  allow  the  sheriff  compensation 
at  the  rate  of  poundage  on  the  levy  of  an  execution.  • 

He  is  not  entitled  to  commissions  like  those  of  trustees  under  the  provisions  of 
the  Revised  Statutes  for  merely  serving  an  attachment,  though  he  would  be 
entitled  thereto  where  he  has  to  perform  services  similar  or  equivalent  to  those 
rendered  by  such  trustees. 
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Taxation  of  sheriff's  fees. 

In  this  action  an  attachment  against  the  property  of  the  de- 
fendant had  been  issued,  and  levied  by  the  sheriff  pursuant  to 
the  Code  of  Procedure,  and  upon  the  settlement  of  the  action 
between  the  parties,  the  sheriff  claimed,  with  other  fees,  com- 
missions on  the  amount  of  the  property  levied  on  at  the  rate 
allowed  to  official  trustees  in  insolvency  cases,  and  similar  pro- 
ceedings under  the  Revised  Statutes.  The  bill  being  objected 
to  by  the  plaintiff,  was  submittdti.  to  the  court  for  taxation. 

CLEKKE,  J. — I  do  not  agree  with  Judge  Leonard,  that  the 
services  rendered  by  the  sheriff  in  merely  serving  an  attach- 
ment under  the  Code  of  Procedure,  are  such  services  as  section, 
243  contemplates.*  There  are  services,  undoubtedly,  which 
the  sheriff  may  render  under  title  7,  which  may  be  considered 
similar  or  equivalent  to  those  rendered  by  trustees  under  the 
provisions  of  chapter  5,  title  1,  and  part  2  of  the  Revised 
Statutes.  (3  Rto.  titat.,  5  ed.,  119,  §  31.) 

For  instance,  the  duties  he  would  have  to  perform  under  sec- 
tion 237  of  the  Code,  chapter  4,  and  the  said  title  7,  would  im- 
pose upon  him  the  labor  of  receiving  the  proceeds  of  sales, 
paying  over  so  much  of  the  same  as  may  be  necessary  to  satisfy 
the  judgment.  In  case  of  the  sale  of  any  rights  or  shares  in  the 
stock  of  a  corporation,  he  has  to  execute  to  the  purchaser  a 
certificate  of  the  sale  thereof.  If  any  of  the  property  has  passed 
out  of  his  hands,  he  has  to  repossess  himself  of  the  same.  He 
has  to  proceed  to  collect  the  notes  and  other  evidences  of  debt, 
and  the  debts  that  may  have  been  seized  or  attached  under  the 
warrant,  and  to  prosecute  any  bond  he  may  have  taken  in  the 
course  of  such  proceedings. 

In  short,  in  many  instances,  under  title  7  of  the  Code,  par- 
ticularly under  chapter  4,  powers,  duties,  and  obligations, 
nearly,  if  not  quite,  as  onerous  devolve  upon  him,  as  those 
which  devolve  upon  trustees  under  chapter  5,  title  1,  part  2 
of  the  Revised  Statutes;  and  it  is  only  in  such  cases,  and  for 


*  The  decision  here  referred  to  is  that  of  Trenor  a.  Fachin  (\2AbboUs'  Pr., 
136),  which  is  further  explained  and  reconciled  with  the  decision  in  the  text  in 
the  case  of  Jellinghaus  a.  Scheldt.  Post,  452. 
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such  services  that  he  is  entitled  to  the  compensation  allowed  by 
section  243  of  the  Code. 

Instead  of  pronouncing  a  different  decision  from  that  in  Trenor 
a.  Fachin,  I  would  have  submitted  to  it  on  the  ground  of  stare 
decisis,  and  would  have  recommended  an  appeal ;  but,  that  de- 
cision is,  in  itself,  a  deviation  from  what  I  consider  the  current 
of  decisions  on  such  subjects  in  this  court. 

I  adhere  to  my  former  decisions  in  Bartlett  a.  Jessup,  and 
Duncan  a.  Bradstreet.*  I  repeat,  in  consideration  of  the  great 
responsibility  to  which  the  sheriff  is  subjected  in  the  discharge 
of  his  duty,  I  do  not  think  if  unreasonable  to  allow  him  as  a 
compensation  on  the  settlement  or  withdrawal  of  such  cases,  an 
amount  at  the  rate  of  poundage  on  the  levy  of  an  execution. 

Let  a  bill  be  presented  to  me  for  taxation  on  the  principles 
herein  indicated.  » 


JELLINGHAUS  a.  SCHEIDT. 

Supreme  Court,  First  District ;  Special  Term,  March,  1865. 
SHERIFF'S  FEES  ON  ATTACHMENT. 

Where  a  sheriff  serves  an  attachment  upon  the  debtors  of  the  defendant  therein, 
he  is  entitled  to  his  poundage  upon  the  sum  collected  thereby  as  upon  an  ex- 
'  ecution. 

He  is  not  entitled  to  commissions  as  a  trustee  under  the  provisions  of  the  Revised 
Statutes,  where  he  performs  only  the  duties  which  usually  devolve  upon  a 
sheriff. 

Appeal  from  taxation  of  costs. 

An  attachment  was  issued  to  the  sheriff  in  this  action  by 
virtue  of  which  he  attached  a  balance  of  $4,943.01,  in  the  Ger- 
man Savings  Bank,  belonging  to  the  defendant,  Gustavus  A. 
Scheldt,  and  received  from  the  cashier  of  the  bank  a  memoran- 

*  Reported,  Ante,  448. 
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dum  of  the  fact.  A  settlement  or  compromise  having  been 
made  between  the  parties,  the  sheriff  rendered  a  bill  for  $78.67, 
being  his  poundage  and  service-fees.  The  plaintiff's  attorneys 
tendered  him  $3.06  as  his  fees  for  the  service  of  the  summons 
and  attachment.  The  sheriff  thereupon  gave  notice  that  he 
would  present  the  following  bill  for  settlement  to  one  of  the 
justices  of  the  Supreme  Court : 

Compensation  at  the  rate  of  5  per  cent,  on  $4,943.01 

attached  .  $247.15 

Serving  copy  and  notice 2.00 

Serving  summons 1.06 

Return  fee  69 


$250.80 

The  plaintiffs  appeared  and   opposed  the  bill,  which  was 
finally  taxed  as  follows : 

Compensation  to  sheriff  at  rate  of  poundage  on  $4,943.01 

collected  on  attachment     ......  $64.91 

Serving  copy  attachment  ......  2.00 

Return  fee  on  attachment      .  ....          69 


$67.60 

It  appeared  by  the  affidavit  presented  on  behalf  of  the  sher- 
iff, that  the  entire  sum  attached  was  received  by  the  plaintiff 
on  settling  or  compromising  the  action. 

C.  Goepp,  for  the  plaintiff. — I.  The  sheriff  is  entitled  to  the 
same  fees  and  compensation  for  services,  and  the  same  dis- 
bursements, as  are  allowed  by  law  for  like  services  and  dis- 
bursements, under  the  provisions  of  chapter  5,  title  1.  part  2  of 
Revised  Statutes.  (Code,  §  243.) 

II.  The   services   mentioned   in  that   part   of   the   Revised 
Statutes  which  are  like  those  hese  performed  by  the  sheriff,  are 
those  mentioned  In  article  1  of  that  title,  §§  1-12;  2  Edmonds1 
ed.  3 ;  COWLKS,  J.,  in  Hoge  a.  Page  (11  How.  Pr.,  207). 

III.  No  compensation  of  the  sheriff  for  his  services  under 
these  provisions  is  provided  at  section  38,  tit.  3,  ch.  10,  part  3, 
p.  646.     (2  Edm.  ed.,  665;    14  Abbott  Pr.,  285;    S.   C.,  23 
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How.  Pr.,  236  :  Alburtis  a.  Dudley,  12  Abbotts'  Pr.,  361 ;  S.  C.. 
21  #bw>.  Pr.,  456.) 

IV.  Unless  property  attached  by  a  sheriff  is  sold,  he  is  not 
entitled,  as  a  matter  of  right,  to  poundage.    (Alburtis  a.  Dudley, 
Hoge  a.  Page,  supra.}     Fifty  cents  is  all  he  can  claim,  except, 
perhaps,  12£  cents  for  returning  the  writ,  and  19  cents  for  a 
copy  of  the  writ,  making  82  cents. 

V.  All  further  compensation  depends  upon  what  shall  be 
certified  by  the  officer  issuing  the  warrant  to  be  reasonable. 
(Alburtis   a.   Dudley,    Hoge  a.  Bage,   Birkbeck   a.  Stafford, 
supra.} 

VI.  Nothing  will  be  certified  to  be  a  reasonable  compensa- 
tion for  trouble  in  taking  possession  and  preserving  property, 
when  no  property  has  been  taken  possession  of  or  preserved. 

VII.  Nothing  will  be  certified  to  be  reasonable  which  is  not 
equitable. 

In  Trenor  a.  Fachin  (12  Abbotts'  Pr.,  136 ;  S.  C.,  20  How. 
Pr.,  405),  it  was  not  denied  that  the  attachment  brought  about 
the  compromise ;  and  in  allowing  the  sheriff's  percentage,  the 
court  relied  on  the  equitable  construction  of  the  statute  in  The 
Matter  of  Bunch  (12  Wend.,  280).  See,  also,  May  hew  a.  Wilson 
(10  Abbott^  Pr.,  289). 

VIII.  It  is  not  equitable  to  give  the  sheriff  commissions 
where  he  has  done  nothing  but  serve «a  notice,  and  where  his 
acting  has  had  no  influence  on  the  result  of  the  case. 

IX.  If  Trenor  a.  Fachin  (special  term  decision,  February, 
1861)  were  fairly  to  be  construed  to  decide  that  the  sheriff  is 
entitled  of  right  to  commissions  where  he  has  not  sold,  in  the 
absence  of  special  equities, — which  construction  is  disputed, — 
it  would  be  in  conflict  with  Alburtis  a.  Dudley  (decided  July, 
1861),  and  with  Birkbeck  a.  Stafford,  a  general  term  decision, 
May,  1862,  and  would  be  to  that  extent  overruled. 

LEONARD,  J.— The  services  performed  by  the  sheriff  in  this 
case  were  not  such  as  are  performed  by  a  trustee  under  chapter  5, 
title  1,  part  2,  Revised  Statutes,  referred  to  in  section  243  of 
the  Code. 

In  this  case  he  performed  only  the  duties.which  usually  de- 
volve upon  a  sheriff. 

In  the  present  case  the  sheriff  is  entitled,  I  think,  to  pound- 
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age  upon  the  sum  collected,  as  upon  an  execution.  Vide  opin- 
ion of  Judge  Clerke  in  Muller  a.  Santler.* 

The  opinion  in  the  case  of  Trenor  a.  Fachin  (12  Abbotts'  Pr., 
136 ;  S.  C.,  20  How.  Pr.,  405),  appears  -not  to  have  been  fully 
understood,  owing  to  the  defective  statement  of  facts  in  the 
report. 

The  sheriff  there  collected  a  considerable  sum  'from  open 
book-accounts,  due  to  the  debtor  in  the  attachment,  in  numer- 
ous small  amounts,  and  nothing  was  realized  from  the  sale  of 
property,  or  by  virtue  of  any  of  the  ordinary  powers  of  a  sher- 
iff under  process. 

The  services  of  the  sheriff  were,  in  that  case,  all  rendered 
pursuant  to  the  fourth  subdivision  of  section  237,  conferring 
new  powers  upon  sheriffs,  wholly  unknown  before  the  Code. 
These  duties  are  such  as  were  performed  by  trustees  under  the 
proceeding  by  attachment  mentioned  in  the  Revised  Statutes, 
and  are  entitled  to  be  paid  for  at  the  same  rate : 

Fees  taxed  at  the  rate  of  poundage  on  $4,943.01    . 

Serving  copy  attachment 

Return  fee 


SHAFFER  a.  MASON. 

Supreme  Court,  first  District ;   General  Term,  February,  1865. 

ATTACHMENT. 

The  Code  of  Procedure  does  not  authorize  the  issue  of  an  attachment  as  a  pro- 
visional remedy,  in  actions  for  damages  for  wrongs. 

Appeal  from  an  order  setting  aside  an  attachment. 

The  plaintiff  in   this  cause  brought  his  action  to  recover 
damages  for  an   alleged  conversion   of  his  personal  property, 

*  Reported,  Ante,  450. 
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situated  in  Accomac  county,  Virginia,  by  the  defendants,  who, 
'  it  was  claimed,  had  in  Virginia,  under  color  of  process,  levied 
on  it  and  sold  it  as  the  property  of  one  Nash. 

At  the  time  of  commencing  this  suit,  the  plaintiff  procured 
an  attachment  to  be  issued  against  the  property  of  the  defend- 
ant as  a  non-resident,  under  sections  227  and  229  of  the  Code 
of  Procedure. 

On  motion  of  the  defendant,  the  attachment  was  vacated  at 
special  term,  on  the  ground  that  the  Code  does  not  authorize 
an  attachment  as  a  provisional  remedy  in  an  action  of  tort. 

The  motion  is  reported,  Ante,  286.  From  the  order,  the 
plaintiff  now  appealed. 

L,  S.  Chatjield,  for  the  appellant. 
D.  McMahon,  for  the  respondent. 

BY  THE  COUET.* — SUTHERLAND,  J. — I  think  the  order  at 
special  term  vacating  the  attachment  was  clearly  right.  The 
words  of  section  227  of  the  Code  are  certainly  very  broad. 
That  section  allows  the  property  of  the  defendant  to  be  at- 
tached in  the  manner  thereinafter  prescribed,  in  an  action  for 
the  recovery  of  the  money  against  a  defendant  who  is  not  a 
resident  of  this  State.  Prior  to  1857,  this  section  read,  "  in  an 
action  for  the  recovery  of  money."  The  section  was  amended 
in  1857  by  inserting  the  article  "  the"  between  "  of"  and 
"  money,"  and  by  inserting  other  words  in  another  part  of  the 
section,  allowing  an  attachment  to  issue  on  the  ground  that 
the  defendant  was  about  to  remove,  secrete,  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  Both  amend- 
ments may  be  considered  as  a  legislative  construction  of  the 
section  to  the  effect  that  the  attachment  was  allowed  only 
where  the  action  was  for  a  money-demand  on  contract.  If  any 
significancy  or  effect  is  to  be  given  to  the  amendment  by  in- 
serting the  definite  article  "the,"  the  insertion  of  that  word 
was  intended  to  limit  or  define  the  general  signification  of  the 
word  "  money,"  so  that  the  words  "  the  money"  must  now 
mean  the  money  demanded  in  the  summons  in  the  action.  (See 
§  129,  subd.  1.) 

Present,  INGRA.HAM,  P.  J.,  CLEEKE  and  SUTHERLAND,  JJ. 


NEW  YOKE.  457 


Shaffer  a.  Mason. 


The  other  amendment  in  1857  also  goes  to  show  that  the  at- 
tachment was  to  issue  only  in  cases  where  it  was  claimed  by 
the  plaintiff  that  the  defendant  was  indebted  to  him.  But,  in- 
dependent of  these  considerations,  I  am  satisfied,  upon  looking 
at  the  whole  of  section  227,  and  other  sections,  particularly 
sections  229  and  231,  that  it  was  not  the  intention  that  the  at- 
tachment should  issue  in  an  action  for  a  trespass,  when  the 
claim  is  for  damages  to  be  assessed  by  a  jury. 

J3y  section  229,  "  the  warrant  may  be  issued  whenever  it 
shall  appear  by  affidavit  that  a  cause  of  action  exists  againsi 
such  defendant,  specifying  the  amount  of  the  claim,  and  the 
grounds  thereof,"  &c.  These  words  plainly  imply  that  the  at- 
tachment is  to  .issue  only  when  the  plaintiff  can  conscientiously .. 
specify  and  swear  to  the  amount  of  his  claim.  How  can  a 
plaintiff  do  that  in  an  action  for  an  assault  and  battery,  or  libel, 
•or  trespass  de  bonis,  when  the  very  object  of  the  action  is  to 
have  the  damages  (the  amount  he  is  entitled  to  recover)  assessed 
and  determined  for  him  ?  Can  it  be  supposed  that  the  Legis- 
lature intended,  in  such  a  case,  that  the  plaintiff  might  pre- 
liminarily assess  his  own  damages,  at  any  figure  Ije  chooses, 
and,  having  thus  specified  it,  swear  to  it  as  a  claim  which  he 
has  against  the  defendant  for  so  much  money?  I  think  not.  I 
think  the  Code  of  Procedure  never  contemplated  such  an  ex- 
traordinary proceeding. 

By  section  231,  the  sheriff  is  to  attach  sufficient  of  the  prop- 
erty of  the  defendant  to  satisfy  the  plaintiff's  demand,  according 
to  the  complaint,  together  with  costs  and  expenses. 

Without  referring  to  other  sections  of  the  Code,  I  will  say 
that  I  concur  generally  in  the  views  expressed  by  Justice  Iloge- 
boom  in  Gordon  a.  Gaffey  (11  Abbotts'  TV.,  1),  and  that  I  think 
his  decision  in  that  case  was  right. 

Mr.  Justice  James,  in  Floyd  a.  Blake  (19  How.  Pr.,  545), 
cites  the  beautiful,  poetical  extravaganza  of  Shakspeare,  "  He 
who  steals  my  purse  steals  trash,"  tfcc.,  to  show  that  a  "  good 
name,"  being  so  much  more  valuable  than  riches,  it  was  reasona- 
ble that  the  law  should  afford  the  same  facilities  for  enforcing  a 
judgment  for  an  assault  upon  character  that  it  does  for  an  as- 
sault upon  the  purse. 

Now,  as  my  reverence  for  Shakspeare  is  too  great  to  permit 
me  to  deny  that  he  may  be  cited  even  on  a  question  of  the  con- 
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struction  of  the  Code,  I  will  say  that  Shakspeare  contrasts  forcibly 
and  beautifully  the  stealing  of  a  purse  with  the  filching  of  a 
good  name,  and  that  the  question  is  whether  the  Legislature  in- 
tended a  plaintiff  in  an  action  for  a  libel  or  slander  to  determine 
preliminarily  that  his  name  was  good,  and  that  he  might  set  his 
own  value  upon  it,  and  fix  and  swear  to  any  amount  in  dollars 
that  he  chooses,  as  the  damages  for  filching  it,  and  thus  have 
sufficient  of  the  property  of  the  defendant  attached  at  the  com- 
mencement of  the  action  to  secure  the  payment  of  that  amount. 
It  is  strange  tnat  the  very  ground  upon  which  Judge  Edmonds 
discharged  the  attachment  in  Hernstien  a.  Matthewson  (5  How. 
Pr.,  196)  did  not  lead  him  to  doubt  the  correctness  of  his  con- 
.struction  of  section  227  of  the  Code. 
„  I  think  the  order  appealed  from  should  be  affirmed,  with  costs. 

CLEKKE,  J. — I  concur.     The  word  "  creditors"  cannot  be  ap- 
plied to  the  plaintiff  in  an  action  of  tort. 

• 
INGRAHAM,  J.  (dissenting). — Where  the  action  is  to  recover 

the  value  of  personal  property,  I  see  no  reason  why  the  attach- 
ment may  not  issue.  I  concur  that  the  attachment  should  not 
issue  in  actions  for  torts  against  the  person. 

Order  affirmed. 
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Viz.— 26  and  27  NEW  YORK  (12  and  13  E.  P.  SMITH)  ;  41  and  42  BARBOUR  ;  9  BOS- 
WORTH  ;  18  ABBOTTS'  PR.  ;  27  and  28  HOWARD'S  Pa. ;  and  in  the  LAWS  or  18C4, 
with  the  amendments  of  the  Code  of  Procedure  of  1865. 


ABATEMENT. 

1.  The  provisions  of  the  Code  of  Procedure  relating  to  the  revival  and  con. 
tinuance  of  actions,  do  not  apply  to  arbitration  proceedings  un^er  the 
statute ;  nor  does  the  equitable  power  of  the  court  authorize  such  a 
revival.     Supreme  Ct.,  1865,  Manning  a.  Pratt,  Ante,  344. 

2.  In  a  proceeding  under  the  act  of  1849  to  enforce  the  individual  lia- 
bility of  the  stockholders  of  an  insolvent  bank,  for  the  payment  of  its 
debts  remaining  after  its  assets  are  exhausted,  if  a  stockholder  is  liv- 
ing, and  a  resident  of  the  county  in  which  the  notice  to  stockholders 
is  published,  at  the  time  the  publication  commences,  his  death  after- 
wards will  not  abate  the  proceedings,  or  render  the  publication  in- 
effectual.    Supreme  Ct.,  1863,  Diven  a.  Duncan,  41  Barb.,  520. 

PARTITION,  3. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  It  must  now  be  deemed  settled  that  since  the  act  of  1849,  for  the  pro- 
tection of  the  rights  of  married  woman,  no  acknowledgment  is  requisite 
to  a  conveyance  of  the  separate  estate  of  one.  [17  Barb.,  660;  18 
N.  Y.,  27 1" ;  12  How.  Pr.,  44 1 .]  Ct.  of  Appeals,  1 862,  Wiles  o.  Peck, 
26  N.  Y.,  42. 
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2.  Under  the  statute  of  1863,  assignments,  bills  of  sale,  and  agreements 
are  admissible  in  evidence,  on  the  acknowledgment  and  proof  thereof 
before  a  commissioner  of  deeds,  accompanied  by  the  certificate  of  the 
county  clerk  of  his  appointment  and  authority  to  act  as  such  com- 
missioner, with  the  same  effect,  and  in  the  same  manner,  as  if  such  in- 
strument were  a  conveyance  of  real  estate.     [Laws  of  1863,  ch.  271, 
§  9.]     .Supreme  Ct.,  1864,  Sheldon  a.  Stryker,  42  Barb.,  284;  S.  C., 
27  How.  Pr.,  387. 

3.  A  certificate  of  the  commissioner  that  the  party  or  subscribing  wit- 
ness was  known  to  him,  sufficiently  imports  that  the  commissioner  was 
personally  acquainted  with  him.     It  is  not  necessary  that  the  precise 
language  of  the  statute  should  be  used.     Ib. 

4.  It  is  not  necessary  that  the  acknowledgment  or  proof  should  be  taken 
before  the  commencement  of  the  action,  on  the  trial  of  which  it  is 
offered.     Ib. 

ACTION. 

1.  A  proceeding  upon  mandamus,  where  there  has  been  a  return,  the  suit 
has  gone  to  pleadings,  and  a  trial  thereon  has  been  had,  is  not  a  special 
proceeding  under  the  Code,  but  an  action.     Supreme  Ct.,  1864,  People 
a.  Lewis,  28  How.  Pr.,  159. 

To  the  same  effect.     Ct.  of  Appeals,  1864,  S.  C.,  Ib.,  470. 

2.  Acflon  given  for  taking  fish  from  private  or  artificial  ponds.     Laws  of 
1864,  709,  ch.  288. 

3.  After  the  vendee  in  an   executory  contrac't  for  the  sale  of  lands  has 
perfected  his  title  to  the  lands  in  pursuance  of  it,  an  action  of  eject- 
ment will  not  lie  against  him  by  a  grantee  of  the  sheriff  by  deed  under 
a  judgment  against  the  devisee  of  the  vendor,  docketed  subsequent  to 
such  contract,  though 4uch  judgment  was  docketed  while  a  portion  of 
the  purchase-money  remained  unpaid,  and  before  the  vendee  received 
his  deed.     Supreme  Ct.,  1863,  Smith  a.  Gage,  41  Barb.,  60. 

4.  An  action  on  negotiable  paper  commenced  on  the  third  day  of  grace 
is  prematurely  brought.     [8  Cow.,  203  ;  3  Wend.,  170;  12  Ib.,  517; 
1  Cow.  Tr.,  220,  ed.  1844  ;  Edw.  on  Bills  &  Notes,  525-527 ;  1  Pars. 
on  Bills  &  Notes,  440,  and  note  i.~]     Supreme  Ct.,  1864,  Othout  a. 
Ballard,  41  Barb.,  33. 

CREDITORS'  SUIT;  DEFENCES,  8,  10,  12;  EJECTMENT;  INTERPLEADER; 
JOINDER  OF  ACTIONS. 
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AFFIDAVIT. 

1.  Where  an  affidavit  is  taken  in  a  foreign  country,  before  a  vice-consul 
of  the  United  States,  a  jurat  to  the  affidavit  if  in  the  usual  form  which 
states  that  the  deposition  was  subscribed  and  sworn  to  in  the  presence 
of  the  vice-consul,  and  he  so  certifies  under  his  seal  of  office,  is  suffi- 
cient.    So  far  as  the  act  of  1854  (Laws  of  1854,  475)  provides  to  the 
contrary,  it  must  be  regarded  as  abrogated.     The  third  section  of  the 
act  of  1863  (Laws  of  1813,  449)  confers  generally  the  authority  to 
administer  oaths  and  affirmations  to  be  read  in  evidence  and  used  in 
any  of  the  courts  of  this  State,  without  prescribing  any  particular  form 
of  authentication.     N.  Y.  Com.  PL,  1865,  City  Bank  a.  Lumley,  28 
How.  Pr.,  397. 

2.  Where  an  affidavit  made  for  the  purpose  of  a  motion  contains  scanda- 
lous and  impertinent  matter,  the  remedy  is  not  to  strike  out  the  objec- 
tionable part,  but  to  suppress  the  affidavit ;   and  a  motion  to  do  so 
should  not  be  entertained  until  the  affidavit  is  offered  to  be  read.     Su- 
preme Ct.,  1865,  Opdyke  a.  Marble,  Ante,  375. 

3.  Where,  however,  the  motion  to  strike  out  part  is  granted  before  the 
affidavit  is  presented,  if  the  matter  struck  out  be  such  as  would  have 
rendered  it  proper  to  suppress  the  affidavit,  the  court  will  not,  on  ap- 
peal, reverse  the  order  striking  it  out.     Ib. 

ARREST,  7,  8 ;  ATTACHMENT,  6  ;  DEPOSITION  ON  COMMISSION,  1  ;  DIS- 
COVERY AND  INSPECTION,  2  ;  SERVICE,  7-10. 


AFFIDAVIT  OF  MERITS. 

An  affidavit  of  merits  offered  on  a  motion  will  not  be  excluded  because  it  is  of 
the  same  date  as  a  copy  which  had  been  served  to  prevent  an  inquest ; 
for  the  court  will  not  presume  without  proof,  that  it  is  an  attempt  to 
use  the  same  affidavit  twice.  Supreme  Ct.,  1863,  Mygatt  a.  Garrison, 
Ante,  292,  note. 

ALIMONY. 

1.  Alimony  and  counsel-fees  not  granted  to  the  wife  in  an  action  by  her 
husband  for  divorce  for  adultery,  where  a  gross  case  is  clearly  made 
out  against  the  wife.     Supreme  Ct.,  Sp.  T^  1864,  Kock  a.  Kock,  42 
Barb.,  515. 

2.  It  is  not  a  matter  of  course  to  allow  temporary  alimony,  and  an  ad- 
vance to  her  counsel   in   an   action  by  the  wife  for  a  limited  divorce 
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[3  Edw.,  387.]  There  must  appear  to  be  .an  injury  and  a  meritorious 
cause  of  action.  If,  besides  general  statements  of  cruel  treatment,  the 
plaintiff's  affidavits  only  specify  a  single  instance  of  cruelty,  this  does 
not  make  out  a  meritorious  cause  of  action.  IT.  Y.  Superior  Ct., 
Sp.  T.,  1863,  Solomon  a.  Solomon,  28  How.  Pr.,  218. 

DIVORCE,  4. 

AMENDMENT. 

1.  A  justice  of  the  peace  cannot  amend  a  summons  issued  out  of  his 
court,  by  correcting  the  name  of  the  defendant  therein,  after  service  of 
the  summons,  and  the  defendant  not  appearing.     Genesee  County  Ct., 
1864,  Hoffman  a.  Fish,  Ante,  76. 

2.  But  where  he  has  assumed  to  do  so,  and  has  rendered  judgment  after 
the  default  of  the  defendant,  which  judgment  is  made  a  judgment  of 
the  County  Court,  the  latter  court  cannot  set  aside  the  judgment.    Ib. 

3.  The  County  Court  will,  however,  on  motion,  stay  plaintiff's  proceed- 
ings on  the  judgment,  without  prejudice  to  his  right  to  bring  a  new 
action  on  the  judgment,  or  on  the.  original  demand.     Ib. 

4.  The  plaintiff  has  a  right  to  amend  his  complaint  of  course,  and  with- 
out costs,  changing  the  place  of  trial.     So  held,  after  the  service  of 
the  answer.     Supreme  Ct.,  Sp.  T.,  1864,  Stryker  a:  N.  Y.  Exchange 
Bank,  42  Barb.,  511  ;  S.  C.,  28  How.  Pr.,  20. 

5.  Leave  to  amend  by  inserting  in  the  complaint  another  cause  of  action 
cannot  be  sustained,  unless  it  appears  to  be  in  furtherance  of  justice. 
No  discrimination  can  be  made  in  this  respect  between  defences  which 
have  been  sometimes  called  unconscionable  and  others.     Sheldon  a. 
Adams,  Ante,  405. 

6.  Thus,  where  the  receiver  of  an  insolvent  insurance  company  brought 
an  action  on  certain  notes,  alleging  that  they  were  premium-notes,  and 
many  years  afterwards,  when  the  Statute  of  Limitations  had  run,  and 
he  had  died,  his  successor,  substituted  as  plaintiff  in  the  action,  asked 
leave  to  amend  the  complaint  by  inserting  a  statement  of  a  cause 
of  action  upon  the  notes  as  stock-notes ; — Held,  that  the  application 
should  be  denied  ;  and  that  an  order  granting  it  should  be  reversed 
on  appeal.     Ib. 

7.  If  after  issue  joined,  a  party  desires  a  favor  by  way  of  amendment,  he 
must  show  a  strong  reason  ;  and  if  he  desires  to  thus  get  before  the 
court  indirectly  a  cause  of  action  that  he  could  not  recover  upon  direct 
ly,  the  court  should  refuse  his  application.     Ib. 

8.  Upon  a  complaint  being  amended  in  a  material  particular,  the  defend- 
ant's right  to  answer  the  amended  complaint,  by  interposing  any  de- 
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fences  which  he  may  possess,  is  absolute  and  unrestricted.     W.  Y.  Su- 
perior Ct.,  1862,  Harriott  a.  Wells,  9  Bosw.,  631. 

9.  The  rule  that  if  there  is  any  material  variance  between  the  pleadings 
and  the  proofs,  the   court  should   allow  an  amendment  of  the  com- 
plaint, in  conformity  with  the  facts  established,  unless  the  defendant 
shows  that  he  was  misled  by  such  variance,  to  the  satisfaction  of  the 
court, — applied  in  a  peculiar  case  of  an  action  for  fraud  in  the  sale  of 
stock.     Yates  a.  Alden,  41  Barb.,  172. 

10.  An  amendment  which  will  change  the  form  and  nature  of  the  ac- 
tion from  tort  to  assumpsit,  cannot  be  granted  at  the  trial  after  the 
whole  case  is  finished.     [39  Barb.,  104.]     The  variance  is  not   one 
which  can  be  disregarded,  or  amended  under  the  Code  of  Procedure, 
but  is  a  failure  to  prove  the  alleged  cause  of  action,  not  in  some  par- 
ticulars only,  but  in  its  entire  scope  and  meaning.     "Supreme  Ct.,  1864, 
Whitcoinb  a.  Hungerford,  42  Barb.,  177. 

11.  Where   a  complaint,   as   originally   framed,   set   up   three    separate 
causes  of  action,  but  after  the  proofs  were  closed  upon  the  trial,  and 
the  cause  submitted,  the  referee  permitted  an  amendment  thereto  by 
adding  a  statement  of  a  fourth  cause  of  action  (demanding  the  same 
sums  as  were  demanded  in  the  original  complaint),  in  which  it  was  al- 
leged  that  the   defendant  having  claimed   damages  for  delay  in  the 
work,  the  parties,  on  an  accounting  of  all  these  claims,  including  such 
last-mentioned   claim,  found  a  specified  balance  due,  which  defendant 
promised  to  pay  ; — Held,  1st.  That  the  defendant,  by  amending  his 
answer,  and  taking  issue  on  such  new  cause  of  action,  waived  all  ob- 
jections to  the  propriety  of  permitting  the  amendment.     2d.  That  the 
amendment  was  within  the  discretion  of  the  referee,  and  properly  per- 
mitted.    N.  Y.  Superior  Ct.,  1862,  Secor  a.  Law,  9  Bosw.,  163. 

12.  A  judgment  against  a  corporation  cannot  in  a  collateral  action  be 
deemed  void,  by  reason  of  there  being  no  proof  that  the  person  to 
whom  the  summons  was  delivered  was  a  managing  agent  of  the  com- 
pany, after  the  court  has  allowed  an  amendment.     Such  a  defect  is  not 
a  jurisdictional  one,  so  as  to  affect  the  validity  of  the  judgment.     It  is 
at  most  an  irregularity,  which  could  be  amended  at  any  time,  nunc 
pro   tune.     [17  How.   Pr.,  478;    3  Ib.,   213.]     Supreme   Ct.,    1862, 
Shaver,  41  Barb.,  151. 

13.  A  general  verdict'in  favor  of  one  party,  rendered  by  the  jury,  in  obe- 
dience to  the  instructions  of  the  judge,  cannot  be  corrected  on  motion, 
so  as  to  transform  it  into  a  verdict  for  the  other  party.     JV.  Y.  Su- 
perior Ct.,  1862,  Brush  a.  Kohn,  9  Bosw.,  589. 

14.  Where  defendants  had  appealed  to  the  general  term  from  an  order  of 
the  special   term,  denying  a  new  trial,  under  a  stipulation   that  the 
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appeal  be  heard  there  without  judgment  or  security ;  and  after  the 
order  was  affirmed  upon  the  appeal,  judgment  was  entered,  and  the 
defendants  appealed  from  the  decision  of  the  general  term  to  the  Court 
of  Appeals; — Held,  that  they  were  not  entitled  to  have  the  judgment 
amended,  by  adding  that  exceptions  had  been  heard  and  over-ruled  by 
the  general  term.  If  defendants  feared  the  Court  of  Appeals  would 
not  regard  the  exceptions,  they  should  take  an  appeal  from  the  judg- 
ment, and  the  exceptions  would  necessarily  form  part  of  the  judgment- 
record.  N.  T.  Superior  Ct.t  Sp.  T.,  1862,  Tracy  a.  N.  Y.  &  Harlem 
R.  R.  Co.,  9  Bosw.,  615. 

15.  The  court  cannot  allow  by  way  of  amendment,  or  otherwise,  notice 
of  appeal  to  be  served  after  the  time  for  appealing  has  gone  by.  The 
provision  of  section  327,  that  "when  a  party  shall  give  in  good  faith 
notice  of  appeal  .from  a  judgment  or  order,  and  shall  omit,  through 
mistake,  to  do  any  other  act  necessary  to  perfect  the  appeal  or  to  stay 
proceedings,  the  court  may  allow  an  amendment  on  such  terms  as  may 
be  just," — does  not  authorize  the  court  to  allow  an  amendment,  except 
a  notice  of  appeal  shall  have  been  given  in  good  faith,  and  the  party 
shall,  through  mistake,  have  omitted  to  do  some  other  act  than  giving 
the  notice  of  appeal  which  was  necessary  to  perfect  the  appeal.  Tljis 
section  applies  to  acts  other  than  the  service  of  a  notice  of  appeal,  and 
the  amendment  can  then  only  be  allowed  when  notice  of  appeal  has 
been  actually  served  on  the  adverse  party  against  whom  the  appeal  is 
desired  to  be  perfected,  [o  How.  Pr.,  114;  16  Ib.,  247  ;  26  Ib.,  23.] 
Supreme  Ct,,  1865,  Cotes  a.  Carroll,  28  How.  Pr.,  436. 

APPEAL,  15;  CONFESSION  OF  JUDGMENT,  !2;  JUDGMENT,  15;  STAMPS. 

ANSWER. 

1.  A  defendant  in  his  answer,  in  order  to  avoid  the  cause  of  action  al- 
leged, need  not  confess  it ;  he  may  aver  that  if  any  such  contract  as 
alleged  was  made,  it  was  made  jointly  with  others.     IV.  Y.  Superior 
Ct.,  Sp.  T.,  1863,  Taylor  «.  Richards,  9  Bosw.,  679. 

2.  The  Code  has  not  changed  the  rule  which  requires  certainty  and  par- 
ticularity in  stating  the  offence  charged  against  the  plaintiff,  in  a  plea 
of  justification  in  an  action  of  slander.     The  plea  or  answer  must  not 
deal  in  general   charges,  nor  in  vague  and  indefinite  language.     It 
must  state  specifically  the  offence  of  which  the  plaintiff  is  alleged  to 
have  been  guilty,  giving  time,  place,  and  circumstances.     Thus  where 
the  justification  charged  the  plaintiff,  a  miller,  with  dishonesty  in  taking 
tolls  from  grain,  and  retaining  flour  which  did  not  belpng  to  him,  thus 
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defrauding  and  cheating  his  customers; — Held,  that  the  defendant 
might  be  required,  by  motion,  to  make  the  answer  more  definite  and 
certain  by  stating  the  names  of  the  persons  who  had  thus  been  de- 
frauded and  cheated ;  the  times  when  and  the  kinds  and  quantities  of 
grain  and  flour  thus  dishonestly  taken  and  retained.  Supreme  Ct~, 
Sp.  T.,  1864,  Billings  «.  Waller,  28  How.  Pr.,  97. 

3.  It  seems,  that  an  allegation  in  the  answer  in  an  action  upon  a  contract 
that  the  contract  was  illegal,  coupled  with  an  enumeration  in  the  same 
paragraph,  of  specific  grounds  of  illegality,  does  not  entitle  the  defend- 
ant to  prove  any  ground  of  illegality  not  so  specified.     If.  Y.  Superior 
Ct.,  1861,  Dingeldein  a.  Third  Avenue  R.  R.  Co.,  9  Bosw.,  79. 

4.  In  an  action  brought  to  enjoin  the  defendants  from  infringing  plain- 
tiffs' trade-mark,  an  answer  alleging  that  the  defendants  had  sold  only 
a  very  small  and  specified  quantity  of  merchandise  bearing  the  label 
complained  of,  and  that  the  same  was  sold  to  the  plaintitfs'  agent  at 
their  request,  and  that  the  use  of  the  label  was  accidental,  without 
intent  to  defraud  plaintiffs  or  imitate  their  label,  and  did  not-represent 
the  article  to  be  the  plaintiffs',  is  not  frivolous.     N.  Y.  Superior  Ct., 
1862,  Guilhon  a.  Lindo  (No.  2),  9  Bosw.,  005. 

5.  In  a  creditors'  suit  to  set  aside  an  assignment,  an  allegation  in  the 
complaint  that  the  assignment  was  made  with  intent  to  hinder,  delay, 
and  defraud  creditors,  <fec.,  is  sufficiently  put  in  issue  by  a  denial  that 
the  assignment  was  made  with  intent  to  hinder  and  defraud  creditors. 
N.  Y.  Superior  Ct.,  1862,  Read  a.  Worthington,  9  Bosw.,  617. 

6.  An  answer  setting  up  the  non-joinder  of  third  persons,  averred  to  be 
jointly  liable  with  the  defendants,  sufficiently  alleges  that  they  are  still 
living,  if  it  alleges  that  they  reside  at  a  place  named.     N.  Y.  Sujyerior 
Ct.,  Sp.  T.,  1863,  Taylor  a.  Richards,  9  Bosw.,  679. 

7.  That  an  answer  merely  alleging  accord  and  satisfaction  may  be  sus- 
tained by  proof,  received  without  objection,  of  payment.     Prouty  a. 
Enton,  41  Barb.,  409. 

8.  Under  the  Code  of  Procedure,  an  answer  setting  up  payment  after 
suit  brought,  is  good,  although  it  demands  that  the  complaint  be  dis- 
missed, and  judgment  granted  for  costs,  instead  of  praying  judgment 
whether  the  plaintiff  should  further  maintain  his  action,  as  under  the 
old  practice.     UncW  the  Code,  no  formal  conclusion  is  required,  and 
no  judgment  or  relief  is  required  to  be  prayed  for,  except  when  the  de- 
fendant asks   affirmative  relief  against  the   plaintiff.      Supreme    Ct., 
1864,  Bendit  a.  Annesley,  42  Barb.,  192,  S.  C.,  27  How.  Pr.,  184. 

y.  An  answer,  to  a  complaint  upon  a  promissory  note,  that  the  maker  is 
a  married  woman,  is  sufficient  as  a  confession  and  avoidance,  and  the 
plaintiff  may  be  compelled  to  reply  to  such  answer,  showing  the  con-. 
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sideration,  and  that  the  note  was  for  the  benefit  of  her  estate.     jV.  Y. 
Superior  Ct.,  1864,  Scudder  a.  Gori,  Ante,  223. 

10.  An  answer  should  not«be  struck  out  as  sham  except  in  a  clear  case. 
Jf.  Y.  Com.  PL,  Sp.  T.,  1864,  Lockwood  a.  Salhenger,  Ante,  136. 

DEFENCES  ;  COUNTERCLAIM  ;  PLEADINGS. 


APPEAL. 

1.  From  an  order  for  judgment  on  demurrer,  unless  the  plaintiff  should 
amend,  no  appeal  lies  to  the  Court  of  Appeals.  The  case  cannot  be 
reviewed  there  until  final  judgment  has  oeen  entered.  Court  of  Ap- 
peals, 1863,  Adams  a.  Fox,  27  N.  Y.,  640. 

'2.  Where,  after  judgment  for  the  plaintiff  on  demurrer  in  an  action  for 
specific  performance,  each  party  moved  at  special  term  for  an  order  as 
to  the  conveyance  to  be  made,  each  seeking  different  methods  and 
terms  for  so  doing,  and  the  orders  made  at  special  term  on  these  mo- 
tions were  reversed  at  general  t^rm,  and  certain  other  proceedings  di- 
rected to  be  had  before  final  judgment ; — Held,  that  an  appeal  to  the 
Court  of  Appeals  from  such  decision  of  the  general  term  was  prema- 
ture before  final  judgment.  Court  of  Appeals,  1863,  Roorae  a. 
Philips,  27  N.  Y.,  357. 

3.  The  Court  of  Appeals  does  not  review  questions  upon  the  adjustment 
and  taxation,  of  costs.     Orders  made  for  re-adjustment  or  re-taxation, 
or  orders  made  affirming  such  adjustment  and  taxation  are  not  ap- 
pealable to  this  court.     [3  How.  Pr.,  426  ;   10  Ib.,  353.]      Ct.  of  Ap- 
peals, 1864,  People  a.  Lewis,  28  How.  Pr.,  470. 

4.  An  order  of  the  Supreme  Court  refusing  permission  to  appeal  from  a 
judgment,  after   the  statutory  time   for  appealing  had  expired,  is'  not 
appealable  to  the  Court  of  Appeals.     Denying  leave  to  bring  an  ap- 
peal after  the  statute  period  for  appealing  has  expired,  is  not  "  a  final 
order  upon  a  summary  application  in  an  action  after  judgment"  within 
the  meaning  of  the  Code.      Ct.  of  Appeals,  1863,  Salles  a.  Butler,  27 
N.  Y.,  638. 

5.  Section  1 1  of  the  Code  of  Procedure  which  defines  the  jurisdiction  of  the 
Court  of  Appeals  amended  by  adding  at  the  end  :   "4.  Whenever  the  de- 
cision of  any  motion  heretofore  made,  or  of  any  motion  hereafter  to  be 
made  in  the  Supreme  Court  of  this  State,  at  a  special  term  thereof,  in- 
volves the  constitutionality  of  any  law  of  this  State,  or  has  been  or  shall 
be  placed,  in  the  opinion,  or  reasons  for  such  decision,  of  the  justice  mak- 
ing such  decision,  upon  the  unconstitutionally  of  such  law,  then  an  ap- 
peal shall  lie  and  be  made  from  such  decision,  or  from  the  order  entered, 
or  to  be  entered  upon  such  decision,  to  the  general  term  of  said  court,  and 

•  an  appeal  shall  also  lie  and  may  be  made  from  the  decision  of  such  gene- 
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ral  term,  and  from  any  order  entered  or  to  be  entered  thereon  to  the 
Court  of  Appeals ;  provided,  however,  that  the  time  for  appealing  from 
such  decision,  or  from  such. order,  shall  not  be  extended  hereby. 

"  And  such  appeal  at  the  general  term,  and  at  the  Court  of  Appeals, 
shall  be  heard  as  a  non-enumerated  motion."     Laws  0/1865,  ch.  615. 

6.  An  order  made  by  a  justice  of  the  court,  out  of  court,  in  proceedings 
under  the  act  of  1858,  which  authorizes  assessments  in  the  city  of 
New  York  to  be  set  aside   for   fraud   or  legal   irregularity  (Laws  of 
1858,  ch.  338),  is  not  subject  to  review  under  the  general  laws  re- 
specting appeals  from  orders  and  judgments,  but  is  final  and  conclusive. 
Ct.  of  Appeals,  1863,  Matter  of  Dodd,  27  N.  Y.,  629. 

7.  An  appeal  lies  to  the  court  at  general  term  from  an  order  of  'the  court 
made  at  special  term  upon  an  application  to  vacate  an  assessment  in 
the  city  of  New  York,  for  fraud  or  legal  irregularity.     Supreme  Ct., 
1865,  Pinckney's,  Case,  Ante,  356. 

8.  An  appeal  lies  from  an  order  granting  leave  to  amend  a  complaint  by 
inserting  a  cause  of  action  which  has  been  barred  by  the  Statute  of 
Limitations ;  such  an  order  involves  the  merits  and  affects  a  substan- 
tial right.     Sheldon  a.  Adams,  Ante,  405. 

9.  Upon  an  application  by  the  assignee  of  a  judgment  for  leave  to  issue 
execution  (under  section  284  of  the  Code),  the  fact  that  the  judgment- 
debtor  is  the  owner,  by  assignment  of  judgments  to  a  greater  amount 
against  the  moving  party,  is  not  a  ground  for  denying  the  motion  un- 
qualifiedly.    The  denial  of  a  motion  for  leave  to  issue  execution  in 
such  a  case  affects  a  substantial  right,  and  the  order  is  appealable. 
Ct.  of  Appeals,  1863,  Betts  a.  Garr,  26  N.  F.,  383. 

10.  The  denial  of  a  motion  to  revive  an  action  against  the  surviving  de- 
fendant and  the  representatives  of  a  deceased  defendant,  on  the  ground 
that  the  case  was  such  that  the  action  could  not  be  revived  as  a  joint 
action,  and  tb.at  no  notice  of  the  motion  had  been  given  to  the  repre- 
sentatives, does  not  affect  substantial   rights,  for  the  order  asked  for 
would  have  been  nugatory  if  granted.     Hence,  an  appeal  to  the  Court 
of  Appeals  does  not  lie  from  the  denial.      Ct.  of  Appeals,  1863,  Union 
Bank  a.  Mott,  27  N.  Y.,  633. 

11.  An  order  directing  that  in  default  of  discovery,  the  party  who  is  re- 
quired to  make  the  discovery  shall  be  nonsuited,  is  an  order  involving 
merits  and  affecting  a  substantial  right,  and  is  appealable.     Supreme 
Ct.,  1864,  Broderick  a.  Shelton,  Ante,  213. 

To  the  same  effect  is  Woods  a.  De  Figanierre,  25  How.  Pr.,  522. 

12.  An  order  by  a  judge  who  has  directed  the  appointment  of  a  receiver, 
revoking  the  same  before  the  appointment  has  been  consummated,  and 
making  a  new  appointment,  is  discretionary  and  not  appealable.    Siney 
a.  N.  Y.  Consolidated  Stage  Co.,  Ante,  435. 
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13.  A  notice  of  the  entry  of  judgment,  if  served  before  the  costs  are  ad- 
justed, will  not  limit  the  time  within  which  to  appeal.     [14  How.  Pr., 
522.]     A  party  relying  on  the  statute  limitation  of  the  time  is  held  to 
strict  practice.     Supreme   Ct.,  1864,  Champion  a.  Plymouth  Cong. 
Soc.,  42  Barb.,  441. 

14.  Under  the  provision  of  the  code  that  "an  appeal  must  be  made  by 
the  service  of  a   notice  in  writing  on  the  adverse  party  and  on  the 
clerk," — the  adverse  party  within  the  intent  and  meaning  of  the  statute 
is  the  party  whose  interests  in  relation  to  the  subject  of  the  appeal  is 
in  conflict  with  the  reversal  of  the  order  or  decree  appealed  from,  or  the 
modification  sought  by  the  appeal.     Thus,  where  some  defendants  are 
successful,  and  others  unsuccessful,  in  an  action  to  establish  the  con- 
struction of  a  will,  notice  of  an  appeal  by  the  latter  must  be  given  to 
the  former.     Supreme  Ct.,  1865,  Cotes  a.  Carroll,'.  2o  How.  Pr.,  436. 

15.  The  Code  prescribes  the  time  within  which  an  appeal  may  be  taken 
from  the  special  to  the  general  term,  and-  it  is  not  in  the  power  of  the 
court  to  extend  that  period,  or  to  allow  an  appeal  when  the  time  has 
been  suffered  to  expire.    [Reviewing  conflicting  authorities.]    Supreme 
Ct.,  1863,  Sails  a.  Butler,    How.  Pr.,  133;  approved,  Ct.  of  Appeals, 
1863,  Salles  a.  Butler,  27  N.  Y.,  638.     And  see  AMENDMENT,  15. 

16.  The  voluntary  payment  of  the  costs  upon  judgment  dismissing  the 
complaint  with  costs  is  not  a  waiver  of  the  right  to  appeal  'from  the 
judgment,  if  there  is  nothing  to  show  that  the  dismissal  was  not  upon 
the  merits  of  the  action.     Supreme  Ct.,  1864,  Champion  a.  Plymouth 
Cong.  Soc.,  42  Barb.,  441. 

17.  Undertakings  to  effect  appeal  to  the  Court  of  Appeals  must  be  with 
the  limit  of  $500,  instead  of  $250  as  heretofore.      Code  of  Pro.,  §  334, 
as  amended;  Laws  of 1865,  ch.  615,  §  9. 

18.  Upon  un  appeal  from  the  special  term  to  the  general  term,  no  secu- 
rity is  required  unless. a  stay  of  proceedings  is  sought.  N.  Y.  Superior 
Ct.,  Sp.  T.,  1863,  Niles  a.  Battershall,  Ante,  161. 

19.  The  Court  has  the  power  to  direct  an  entry  to  be  made  on  the  docket 
of  a  judgment  that  it  is  "  secured  by  appeal,"  upon  condition  that  an 
additional  surety  be  given.    [Code,  §  282.]     Supreme  Ct.,  Sp.  T.,  1864, 
Bergen  a.  Stewart,  28  How.  Pr.,  6. 

20.  Whenever,  in  any  action  or  proceeding  in  which  the  people  of  this  State, 
or  any  State  Officer,  or  any  board  of  State  Officers,  is  or  are  sole  plaintiff 
or  defendant,  an  appeal  has  been  or  shall  be  brought  from  any  judgment 
or  order  for  or  against  him  or  them,  in  any  court,  such  appeal  shall  have 
a  preference  in  the  Supreme  Court  and  in  the*Court  of  Appeals,  and  may 
be  moved  by  either  party  out  of  the  order  on  the  calendar.     Code  of  Pro., 
§  13,  last  clause,  as  amended  by  Laws  of  1865,  ch.  615. 
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21.  An  order  of  the  court,  by  which  matter  which  is  a  good  defence  is 
struck  out  from  the  defendant's  answer,  may  be  reviewed  in  the  Court 
of  Appeals  on  an  appeal  from  a  judgment  subsequently  entered.     It 
is  an  intermediate  order  involving  the  merits  and  necessarily  affecting 
the  judgment.       Court   of  Appeals,  1863,    Rapalee   a.  Stewart,   27 
N.  Y.,  310. 

22.  Omissions  or  defects  in  the   proof  given   at  the  trial  which  might 
have  been  obviated  if  the  objection  had  been  taken  then,  are  not  avail- 
able as  grounds  for  reversing  the  judgment  on   appeal,  if  the  parties 
acted  at  the  trial  on  the  assumption   that  they  were   not  -matters  of 
contest.     It  is  not  enough   that  the  objection  was  a  point  which  was 
taken  in   the  answer  by   denying  the  allegations  of    the  complaint. 
The  attention  of  the  court  and  counsel  should  have  been  directed  to  it 
at  the  trial,  so  as  to  give  the  opposite  party  an  opportunity  to  meet  it 
if  he  could  do  so.     It  is  a  universal  rule  that  any  objection  must  be 
taken  at  the  trial  which  by  any  possibility  could  be  obviated  if  then 
taken.      [12  Barb.  9;  20  Barb.,  409  ;  4  Sandf.,  109.]     Supreme  Ct., 
1863,  McDonald  a.  Christie,  42  Barb.,  36. 

23.  In  an  action  to  recover  money  due  upon  a  building  contract  and  for 
extra  work,  the  complaint  averred  that  the  plaintiff,  at  the'  request  of 
the  defendant,  did  extra  work,  in  and  about  the  erection  and  complet- 
ing of  the  building  which  was  reasonably  worth  a  specified  sum ;  and 
the  defendant  answered,  denying  the  performance  of  the  work  and  the 
value  of  the   same.     The  contract  provided   that  if  any  dispute  arose 
respecting  the  true  value  of  the  extra  work  or  work  omitted,  the  same 
should  be  valued  by  arbitrators,  whose  decision  should  be  binding  on 
all  parties.     On  the  trial  before  a  referee  the  plaintiff  offered  evidence 
of  the  performance  of  extra  work,  which  evidence  offered  was  objected 
to  by  the  defendant  on  the  ground   that  the  same  was  irrelevant  and 
incompetent ;  and  the  objection  was  overruled  by  the  referee.     Held, 
that  this  objection  did  not  enable  the  defendant  to  take,  upou  appeal, 
the  ground  that  this  ruling  was  erroneous   because  the  contract  fixed, 
a  tribunal  for  valuation  of  extra  work,  and  that  it  could  not  rightfully 
be  investigated  by  a  court  of  law.      Ct.  of  Ajjpeals,  1862,  Thomas  a. 
Fleury,  26  N.  Y.,  26. 

24.  To  raise  a  question  of  law  in  the  Court  of  Appeals,  the  facts  must  be 
explicitly  found.     The  party  appealing  must  make  his  case,  and  have 
it   settled  with  such  a  statement  of  the  facts  as  will   necessarily  show 
that  the  law  is  in   his  favor.     If  he  does   not,  every  intendment,  not 
absolutely  unreasonable. in  itself,  will  be  against  him.     Judgments  are 
not  reversed  in  this  court  because  the  facts  found  by  a  referee  or  judjje 
do  not  affirmatively  sustain  them  ;  on  the  contrary,  the  judgments  of 
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subordinate  courts  are  presumed  to  be  right,  unless  it  appear  that  a 
rule  of  law  has  been  violated,  after  assuming  that  the  facts  have  been 
viewed  in  the  most  favorable  light  which  the  case  will  admit  of.  Ct. 
of  Appeals,  1862,  Phelps  a.  McDonald,  26  N.  Y.,  82. 

25.  Where  depositions  which  the  referee  refused  to  allow  to  be  read  after 
the  party  had  rested  are  not  embodied  in  the  case  on  appeal,  the  court 
cannot  i;eview  the  referee's  discretion  in  this  respect.     N.  Y.  Superior 
Ct.,  1861,  Delafield  a.  DeGraw,  9  Bosw.,  1. 

26.  Where  a  document  referred  to  in  the  case  made  on  appeal  as  a  part 
of  the  case  is  not  presented  on  the  appeal,  the  court  will  not  reverse 
the  judgment  for  want  of  evidence  which  'may  perhaps  be  contained 
in  such   documept.      Court  of  Appeals,  1863,  Sands  a,  Kimbark,  27 
N.  Y.,  147. 

27.  A  person  examined  as  a  witness  in  supplementary  proceedings  against 
a  judgment-debtor  cannot,  on  appeal  from  an  order  punishing  him  for 
contempt,  raise  for  the  first  time  the  objection  that  the  execution  on 
which  the  proceedings  were  founded  was  insufficient.     Supreme  Ct., 
1864,  People  a'.  Marston,  Ante,  257. 

28.  The  Court  will  not  reverse  a  judgment  because  the  referees,  before 
whom  the  cause  was  tried,  excluded  an  offer  of  further  evidence  on  the 
part  of  the  plaintiffs,  made  after  the  plaintiffs  had  rested  and  a  non- 
suit had  been  directed,  unless  the   offer  of  such  evidence  showed  at 
least  the  counsel's  belief  that  the  evidence,  if  admitted,  would  aid  the 
plaintiffs.   N.  Y.  Superior  Ct.,  1862,  Fielden  a.  Lahens,  9  Bosw.,  436. 

29.  Where  an  answer  by  the  defendants,  alleging  that  they  gave  their 
acceptances  for  the  amount  sued  for,  which  the  plaintiffs  had  never  sur- 
rendered, was  struck  out  upon  motion  as  sham,  and  judgment  entered 
for  the  amount  claimed,'  with  interest ; — Held,  on  appeal,  that  as  this 
was  the  amount  which  the  plaintiffs  were  entitled  to  be  paid,  and  was 
the  precise  sum  which  would  have  been  recovered  on  the  acceptances, 
the  judgment  was  right  and  must  be  affirmed.     N.  Y.  Superior  Ct^ 
1861,-Blakely  a.  Jacobson,  9  Bosw.,  140. 

30.  A  judgment  entered  on  a  report  of  a  referee  will  not  be  reversed 
on  appeal  upon  a  question  of  evidence  merely,  although  from  the 
evidence  in  the  case,  the  referee  might  well  have  found  the  other  way. 
Supreme  Ct.,  1864,  Eschbaugh  a.  Syracuse  Distilling  Co.,  27  How. 
Pr.,  125. 

81.  Where,  after  a  trial  by  a  referee,  he  settles  the  form  of  the  judgment 
and  directs  its  entry,  and  it  is  entered  without  any  direction  from  a 
judge  of  the  court,  this  is  an  irregularity  merely,  and  the  remedy  is  by 
motion  at  special  term  to  set  the  judgment  aside.  It  is  not  a  ground 
of  reversal  on  appeal.  Coope  a.  Bowles,  Ante,  442. 
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32.  Where  an  order  of  a  surrogate,  denying  a  motion,  declares  on  its 
face  that  the  motion  was  denied  "on  the  ground  that  the  surrogate 
has  no  power  to  grant  the  said  motion,  nor  any  part  of  the  relief  asked 
for,"  the  court  will,  on  appeal  from  the  order,  assume  that  the  motion 
was  denied  solely  on  the  ground  of  a  want  of  power ;  and  if  the  surro- 
gate had  power  to  grant  the  motion  the  order  should  be  reversed, 
though  the  court  may  think  that  if  the  surrogate  had  considered  the 
motion  on  its  merits,  he  probably  would  have  denied  it  on  the  merits. 
Supreme  Ct.,  1864,  Dobke  a.  McOlaran,  41  Barb.,  491. 

33.  On  such  appeal  the  court  will  not  inquire  whether  the  respondents' 
papers  in  opposition  to  the  motion  were  an  answer  to  it,  or  to  what 
extent  the  statements  in  the  moving  papers  were  contradicted,  ex- 
plained, or  qualified  by  them.     They  will  look  only  to  the  case  made 
by  the  moving  papers,  and  to  the  record  of  the  prior  proceedings. 
(Per  SUTHERLAND,  J.)     Ib. 

34.  Where  the  appellate  court  directs  a  new  trial,  restitution  will  not  be 
directed  unless  the  remittitur  contains  such  direction,  or  the  judgment 
is  reversed  for  such  reasons  as  would  preclude  the  plaintiff  from  suc- 
ceeding on  such  new  trial.     Supreme   Ct^   1864,  Young  a.  Brush, 
Ante,  171. 

AFFIDAVIT,  3;  AMENDMENT,  14,  15;  COURT  OF  APPEALS;  CASE;  EX- 
CEPTION; INJUNCTION,  16;  JUDGMENT,  5-15 ;  NEW  TRIAL;  STAY  or 
PROCEEDINGS;  STIPULATION,  2;  SURROGATE'S  COURT,  5-10. 

APPEARANCE. 

1.  The  Corporation  of  the  City  of  New  York,  with  the  consent  of  the 
counsel  to  the  Corporation,  may  appear  in  actions  to  which  they  are 
parties,  by  other  attorneys  of  record,  and  other  counsel.     N.  Y.  Su- 
perior Ct.,  1862,  The  Mayor,  &c.,  of  New  York,  a.  The  Exchange  Fire 
Ins.  Co.,  9  Bosw.,  424. 

2.  The  provision  of  the  act  of  1863,  declaring  that  the  head  of  the  law 
department  of  the  city  of  New  York  shaH  have  the  exclusive  right  to 
appear  for  the  mayor,  <kc.,  in  all  motions,  actions,  and  proceedings,  is 
unconstitutional  and  void,  because  it  is  a  subject  entirely  distinct  from 
the  subject  of  the  act,  and  is  not  expressed  in  the  title.     Therefore 
that  act  does  not  repeal  the  5th  section  of  the  act  of  1859,  which  au- 
thorizes the  comptroller  to   take   proceedings   to  vacate  judgments 
against  the  city.     Supreme  Ct.,  Sp.  T.,  1864,  Baldwin  a.  Mayor,  <fec., 
42  Barb.,  549. 

3.  Defendants  who  do  not  appear,  are  concluded  without  the  service  of 
any  other  notice  upon  them  than  the  primary  process,  by  all  proceed- 
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ings  in  the  action  which  the}7  had  reason  to  anticipate.     Supreme  Ct., 
1857,  McLean  a.  Tompkins,  Ante,  24. 

4.  But  the  substitution  of  one  plaintiff  for  another,  and  particularly  the 
substitution  of  one  of  the  defendants  as  plaintiff  without  notice  to  his 
co-defendants,  is  irregular.    Ib. 

5.  A  general  appearance  of  a  defendant  cures  an  irregularity  in  the  sum- 
mons; e.  g.,  in  a  statute  action,  the  want  of  an  indorsement  upon  the 
summons  referring  to  the  statute  under  which  the  action  is  claimed  to 
have  been  brought.     The  fact  that  the  defendant  was  ignorant  of  the 
irregularity  when  he  appeared  in  the  action,  is  not  a  sufficient  answer. 
[6   How.  Pr.,  441,  and  cases  cited.]      Supreme  Ct.,  Sp.  T.,   1864, 
Sprague  a.  Irwin,  27  How.  Pr.,  51. 

ARBITRATION. 

1.  The  submission  to  arbitration  of  any  claim  to  a  freehold  in  real  estate, 
being  prohibited  by  statute,  is  not  merely  voidable,  but  is  void  and  in- 
capable of  ratification.       Ct.  of  Appeals,   1862,  Wiles   a.  Peck,  26 
N.  Y.,  42. 

2.  The' case  of  the  People  a.  Hawes  (37  Barb.,  440),  which  denies  the 
power  of  the  Legislature  to  pass  a  law  obliging  a  municipal  corpora- 
tion to  submit  to  an  arbitration  of  a  claim  against  it,  overruled.      Ct. 
of  Appeals,  Darlington  a.  Mayor,  &c.,  of  N.  Y.,  28  How.  Pr.,  353. 

3.  In  case  of  the  death  of  a  party  to  a  proceeding  upon  an  arbitration 
and  judgment  entered  thereon,  under  the"  statute,  the  court  have  no 
power  to  revive  the  proceeding  or  to  substitute  another  person  in  the 
place  of  the  deceased.  Supreme  Ct.,  1865,  Manning  a.  Pratt,  Ante,  344. 

4.  After  the  death  of  a  party  to  such  an  arbitration,  a  person  who  by 
such  an  unauthorized  order  of  the  court  has  been  substituted  in  place 
of  the  deceased,  cannot  maintain  an  appeal  in  such  proceeding.     Ib. 

STIPULATION,  3. 
ARREST. 

1.  An  action  to  recover  damages  from  the  defendant  for  negligently  in- 
juring property  of  the  plaintiff  in  his  possession,  is  to  be  regarded  as 
an  action  for  misfeasance  or  malfeasance,  and  not  an  action  for  breach 
of  contract,  though  the  property  were  in  possession  of  the  defendant 
by  virtue  of  a  bailment ;  and  an  execution  against  the  person  may  be 
issued  upon  a  judgment  in  such  action.  Supreme  Ct.,  Sp.  T.,  1864. 
Keeler  a.  Clark,  Ante,  154.  Compare  Person  a.  Giver,  28  How.  Pr. 
139. 
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2.  A  defendant  may  be  arrested,  in  a  civil  action,  for  fraudulently  procur- 
ing possession  of  property  in  a  foreign  country,  if  he  brings  the  pro- 
ceeds of  his  fraud  into  this  State ;  and  this,  whether  he  could  have 
been  arrested  there  for  the  fraud,  or  not.     The  remedy  is  governed  by 
the  lexfori  [2  Johns.  Rep.,  148;  11  Ib.,  194;  14  Ib.,  364.]      N.  Y. 
Com.  PL,  1865.     City  Bank  a.  Lumley,  28  How.  Pr.,  397.  • 

3.  Where  goods  are  delivered  upon  a  promise  to  return  them  or  to  pay 
their  value,  and  the  owner,  without  insisting  upon  payment  or  a  re- 
turn, receives  a  part  payment  and  due-bills  for  the  residue,  he  thereby 
waives  his  right  to  an  arrest  in  an  action  to  recover  for  the  conversion 
of  the  property.     Supreme  Ct.,  Sj>.  T.,  1864,  Person  a.  Giver,  28  How. 
Pr.,  139. 

4.  Where  a  ward,  a  few  days  after  becoming  of  age,  wrote  a  letter  to  his 
guardian,  authorizing  him  to  use  his  moneys,  and  afterwards  executed 
and  delivered  to  him  a  power  of  attorney  to  collect  moneys  and  pro- 
perty which  had  previously  been  subject  to  his  authority  as  guardian  ; — 
Held,  that  the  guardian  was  liable  to  arrest  for  applying  to  his  own 
use  moneys  received  by  him  by  virtue  of  the  power  of  attorney.     1. 
Such  permission  by  a  ward  may  be  disregarded  by  the  court.     2.  The 
power  of  attorney  superseded,  and  by  implication  revoked  the  permis- 
sion.     Supreme  Ct.,  Sp.   T.,  1864,  Wheelock  a.  Stewart,  28  How. 
Pr.,  89. 

5.  A  sudden  failure  in  the  midst  of  a  business  represented  by  the  debtor, 
shortly  before,  to  be  profitable  and  safe,  followed  by  flight  from  credit- 
ors   and   from    home,  and  the  causes  of  which  he  persists  in  refus- 
ing to  explain  is  strong,  if  not  conclusive  evidence  of  fraud ;  and  in 
such  a  case  a  mere  denial  of  any  fraudulent  intention  will  be  dis- 
regarded.    N.  Y.  Com.  PL,  1865,  City  Bank  a.  Lumley,  28  How.  Pr., 
397. 

6.  Of  the  cases  in  which  a  married  woman  is  liable  to  arrest.     Hovey  a. 
Starr,  42  Barb.,  435: 

7.  The  objection   to  an  order  of  arrest  that  it  was   made  on   affidavits 
which,  though   sworn   to  before  the  action  was  commenced,  were  en- 
titled  in   the  action,  cannot  be  taken  after  the  defendant  has  put  in 
counter  affidavits  and  moved  thereon,  and  on  the  plaintiffs  affidavits: 
auch  a  proceeding  is  a  waiver  of  the  objection,  if  it  be  one.     N.  Y. 
Com.  P.,  1865,  City  Bank  a.  Lumley,  28  How.  Pr.,  397. 

8.  An  arrest  may  be  granted  upon  affidavits  based  upon  information  and 
belief,  if  they  fully  set  forth  the  information,  the  source  from  whence 
it  was  derived,  and  the  place  of  residence  of  the  informants,  at  dis- 
tances which  render  it  reasonable  to  dispense  with  the  sworn  state- 
ments of  the  informants  to  procure  the  arrest,  especially  where  the 
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defendant  had  hurriedly  left  his  own  domicil  for  foreign  places,  and. 
whose  flitting  thence  might  take  place  before  the  affidavits  could  be 
produced,  more  particularly  when  enough  is  disclosed  to  justify  the 
belief,  prima  facie,  that  the  charge  of  fraud  was  truly  made.  Ib. 

9.  In  an  action  to  recover  the  possession  of  specific  personal  property, 
•  an  order  of  arrest  which  recites  that  the  cause  of  action  is  for  a  de- 
tainer or  conversion,  and  requiring  the  sheriff  to  hold  the  defendant 
to  bail,  in  a  specified  sum,  is  unauthorized.    'In   such   an  action,  the 
ground  of  arrest  is  a  concealment,  &c.,  of  the  property,  and  the  order 
must  require  an  undertaking  to  pay  the  amount  which  may  be  re- 
covered.    N.  T.  Superior  Ct.,  1862,  Elston  a.  Potter,  9  fiosw.,  636. 

10.  Arrests  without  warrant  by  officers  of  the  Metropolitan  Police  author- 
ized and  regulated  by  Laws  of  1864,  p.  921,  ch.  403,  sec.  30. 

11.  No  person  holding  office  under  this  act  shall  be  liable  to  military  or  jury 
duty,  or  to  arrest  or  civil  process,  nor  to  service  of  subpoenas  from  civil 
courts  while  actually  on  duty.    Ib.  922,  sec.  34. 

EXECUTION,  1. 

ASSIGNABILITY  OF  CAUSE  OF  ACTION. 

1.  A  cause  of  action  is  not  rendered  unassignable  by  any  mere  personal 
disability  of  the  assignor  or  the  assignee  to  maintain  an  action  in  this 
State.      Thus  a  foreign  corporation  holding  an  assignable  demand 
against  another  foreign  corporation  may  assign  the  same  to  a  resident 
of  this  State,  so  as  to  enable  the  latter  t$>  maintain  an  action.     The 
assignee  takes  no  better  cause  of  action  than  the  assignor  had,  but  he 

"has  an  ability  to  sue  in  the  courts  of  this  State,  which  the  assignor 
may  not  have  had.  Ct.  of  Appeals,  1863,  McBridea.  Farmers'  Bank, 
26  N.  Y.,  450. 

2.  It  is  no  fraud  against  our  statute  or  the  defendant  to  assign  the  cause 
of  action  to  a  resident,  to  obviate  the  objection  to  an  attachment  by  a 
non-resident.     If  k  were,  it  lies  with  the  defendant  to  prove  the  fraud, 
by  showing  the  assignor's  knowledge  that  the  plaintiff  was  a  resident, 
and  it  seems  that  the  objection  is  waived  by  a  full  appearance  to  the 
action.     Ib. 

3.  The  statute  abolishing  distress  for  rent  (ch.  274  of  1846,  §  3)  recog- 
nizes the  assignable  quality  of  a  condition  of  re-entry  for  non-payment 
of  rent  reserved  in  a  grant  in  fee,  and  gives  to  an  assignee  of  the  rent 
the  same  right  to  maintain  ejectment  as  was  conferred  by  chapter  98 
of  1805,  repealed  in   1860  (ch.  396)  as  to  grants  made  prior,  to  its 
passage.     Ct.  of  Appeals,  1863,  Van  Rensselaer  a.  Slingerland,  26 
N.  Y.,  580. 


\ 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  An  assignment  of  partnership  property  for  the  benefit  of  creditors, 
made  by  a  part  only  of  the  partners  in  the  absence  of  others,  cannot 
be  supported,  unless  due  authority  for  its  execution  by  the  absent 
members  of  the  firm,  or  its  subsequent  ratification  is  proven.     Coope 
a.  Bowles,  Ante,  442. 

2.  Under  the  act  of  1860  (Laws  of  1860,  594),  an  assignment  for  benefit 
of  creditors  is  not  void  because  of  defects  in  the  inventory  filed  and  the 
bond  given  by  the  assignee.    W.  Y.  Superior  Ct.,  1862,  Read  a.  Worth- 
ington,  9  Bosw.,  617. 

3.  Where  an  assignment  is  set  aside  as  fraudulent  as  against  creditors, 
whatever  moneys  of  the  estate  were  paid  for  expenses,  or  to  creditors 
under  the  assignment,  in  good  faith,  before  the  commencement  of  the 
action,  should  be  allowed  to  the  assignee,  but  not  payments  to  himself, 
or  to  his  own  firm.     Coope  a.  Bowles,  Ante,  442. 

ATTACHMENT. 

1.  The  Code  of  Procedure  does  not  authorize  the  issue  of  an  attachment 
as  a  provisional  remedy  in  actions  for  damages  for  wrongs.     Shaffer  a. 
Mason,  Ante,  455. 

2.  Where  the  defendant,  on  being  informed,  after  his  refusal  to  pay  a 
note  held  by  the  plaintiffs,  that  he  would  be  sued,  threatened,  if  he 
was  sued,  to  turn  over  all  his  property,  and  that  the  plaintiff  would  not 
get  a  cent ; — Held,  that  this  was  ground  for  granting  an  attachment. 
These  expressions  evidence  an  Intention  (whether  from  anger  or  any 
other  cause  is  immaterial)  t<5  dispose  of  property  so  as  to  baffle  the 
plaintiffs  in  the  speedy  collection  of  their  debt,  which,  of  course,  could 
only  be  done  by  illegal  means.     [14  Abbotts'  Pr.,  64.]     N.  Y,  Su- 
perior Ct.,  Sp.  T.,  18G4,  Livermore  a.  Rhodes,  27  Now.  Pr.,  506. 

3.  In  no  case  is  a  warrant  of  attachment  authorized  against  executors. 
The  property  of  the  estate  is  trust-property  in  their  hands,  and  must 
be  dealt  with  as  such   for  the   benefit  of  all  having  an  interest  in  it. 
Proceedings  by  attachment  are  proceedings  at  law  for  the  benefit  of 
the  individual  claimant.     An  injunction  may  perhaps  issue,  in  some 
cases,  against  foreign  executors  or  administrators,  with  a  view  to  the 
preservation  of  the  trust-property,  but  the  action  then  must  be  one  in 
equity,  involving  some  unjust  and  unlawful  proceeding  in  regard  to  it 
on  the  part  of  the   executors  or  administrators.     Proceedings  by  at- 
tachment are  clearly  inapplicable  for  the  purpose  of  compelling  the 
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settlement  of  the  estate  of  a  deceased  person,  or  of  enforcing  payment 
by  the  executor  of  an  individual  demand  contracted  by  the  deceased, 
without  charging  the  executors  with  any  breach  of  duty  except  a  neg- 
lect to  pay  the  debt.  Supreme  Ct.,  1864,  Metcalf  a.  Clarke,  41  Barb., 
45. 

4.  The  Code  of  Procedure  does  not  authorize  the  issue  of  an  attachment, 
as  a  provisional  remedy  in  an  action  of  an  equitable  nature,  where  the 
amount  which  the  plaintiffs  may  recover  must  be  ascertained  by  an 
accounting,  and  the  costs  are  in  the   discretion  of  the  court.     JV.  Y. 
Superior  Ct.,  1862,  Guilhon  «.  Lindo  (No.  1),  9  JBosw.,  601. 

5.  Thus,  where  in  an  action  for  au  injunction  against  the  infringment  of 
trade-mark,  and  for  damages,  an  attachment  was  issued ; — Held,  that 
it  was  improvidently  granted,  and  must  be  set  aside.     Such  an  action 
is  not  "  an  action  for  the  recovery  of  money"  within  the  meaning  of 
section-  227  of  the  Code.     Ib. 

6.  Where  a  plaintiff  is  assignee  of  the  demand  on  which  he  sues,  and  in 
his  affidavit  made  for  the   purpose   of  obtaining  an   attachment,  sets 
forth  the  cause  of  action,  showing  that  it  is  assignable  in  its  nature,  and 
in  substance  states  that  the  original  holder  of  the  demand  assigned  it 
to  a  third  person,  and  that'  the  plaintiff  .is  now  the  owner  and  holder 
of  it  under  that  assignment,  this  is  not  insufficient,  as  to  the  plaintiffs 
right  to  the  -cause  of  action,  to  confer  jurisdiction   on  the   officer  to 
whom  application  for  the  attachment  is  made.     If  the  affidavits  after 
setting  out  a  cause  of  action,  had  stated  only  that  it  had  been  vested 
in  the  plaintiff,  who  had  become  the  holder  and  owner  of  it,  they  would 
confer  jurisdiction  upon   the  justice  to  issue   the   attachment.     The 
statute,  by  requiring  the   application  for  such   process   to   be   passed 
upon  by  a  judicial  officer,  assumes  that  a  judgment  in  its  nature  judi- 
cial, is  to  be  exercised  ;  and  unless  the  affidavits  are  wholly  defective 
upon  some  point  which  is  necessary  to  be  established,  the  process  can- 
not be  impeached  as  void  for  want  of  jurisdiction  in  the  magistrate 
issuing  it.     [1  Kern.,  331.]      Ct.  of  Appeals,  1863,  Hall  a.  Stryker,  27 
JT.  Y.,  596. 

7.  Where  property  is  in  the  custody  of  a  sheriff  under  attachments,  the 
temporary  absence  of  the  keeper  or  person  put  in  charge  by  the  sher- 
iff without  leave,  is  not  a  relinquishment  of  custody ;  and  the  act  of 
the  owner  in   repossessing  himself  of  the  property  is  wrongful,  and 
gives  him  no  legal   right  to  detain   it  from  the  sheriff.     Supreme  Ct., 
1864,  Rhoads  a.  Woods,  41  Barb.,  471. 

8.  Where  the  sheriff  of  the  county  in  which  a  vessel  was,  directed  the 
master  to  anchor  and  deliver  to  him   certain  goods  then  in   bulk  on 
board  the  vessel,  described  in  an  attachment,  and  the  master,  to  save 
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delay,  made  himself  a  reeeiptor  to  the  sheriff  for  the  goods  ; — Held, 
that  there  was  a  good  levy,  though  the  hatches  were  not  opened,  and 
the  sheriff  did  not  see  the  goods  until  the  arrival  of  the  vessel  at  her 
wharf  in  another  county.  Supreme  Ct.,  Sp.  T.,  1864,  Taacks  a. 
Schmidt,  Ante,  307. 

9.  A  bailee  of  goods  having  a  lien  thereon  for  a  sura  far  exceeding  their 
value,  who,  when  the  goods  are  attached  in  his  hands  by  a  creditor  of 
the  bailor,  certifies,  in  good  faith,  that  he  holds  no  goods  for  the  bene- 
fit of  the  latter,  does  not  thereby  forfeit  his  lien.     iV.  Y.  Superior  Ct^ 
Sp.  T.,  1802,  The  Bank  of  Mutual  Redemption  a.  Sturgis,  9  Bosw., 
660. 

10.  Where    the  plaintiffs  held  bills  drawn  by  R.,  upon,  and  accepted  by 
S.  <fe  Co.,  his  factors,  who  had  a  lien  upon  the  general  residue  of  goods 
in  their  hands  for  such  acceptances  and  other  advances,  and,  in  ac- 

•  tions  on  the  bills  against  R.,  the  plaintiffs  issued  attachments  against 
his  property,  and  levied  on  the  goods  in  the  hands  of  S.  &  Co.,  who 
certified  to  the  sheriff  that  they  had  no  property  of  R. ;  and  the  plain- 
tiffs, after  obtaining  judgments,  and  their  executions  being  returned 
unsatisfied,  brought  a  creditor's  suit  for  the  benefit  of  themselves  and 
all  other  creditors  similarly  situated,  seeking  .to  reach  the  goods  and 
have  them  applied  to  pay  their  judgments ; — Held,  that  even  if  S.  & 
Co.  should  be  deemed  to  have  lost  their  lien  as  faptors,  by  certifying 
that  they  had  no  goods  of  R.,  this  could  not  affect  the  right  of  other 
creditors,  who,  before  the  certificate  was  given,  had  acquired  an  equita- 
ble right  to  have  the  assets  applied  to  pay  acceptances  held  by  them. 
N.  Y.  Superior  Ct.,  1862,  The  Bank  of  Mutual  Redemption  a.  Stur- 
gis, 9  Bosw.,  608  ;  compare  S.  C.,  660 ;  and  Scheidt  a,  Sturgis, 
10/6. 

11.  An  assignment  in  bankruptcy  or  insolvency  under  the  laws  of  another 
State  will  not  transfer  to  the  assignees  in  such  other  State  the  title  to 
a  vessel  registered  there,  and  on  the  high  seas,  at  the  time,  as  against  a 
subsequent  attachment  sued  out   by  a  creditor  residing  within   this 
State.     Supreme  Ct^  1864,  Kelly  a.  Crapo,  41  Barb.,  603. 

12.  A  mere  contract  to  sell,  unaccompanied  by  payment,  will  not  trans- 
fer the  title  of  goods  as  against  an  attaching  creditor.     Supreme  Ct^ 
Sp.  T.,  1864,  Taacks  a.  Schmidt,  Ante,  307. 

13.  Where  a  sheriff  received  rents  from  real  property  which  he  had  at- 
tached, the  court  ordered  the  amount  thus  received  to  be  applied  on 
incumbrances  upon  the  property,  the  plaintiff's  security  appearing  to 
be  sufficient  without  it.     Fitzgerald  a.  Blake,  28  How.  Pr.,  109. 

14.  A  sheriff  who    has   seized   under  a  regular   attachment   against  A.? 
goods  which  A.  had  previously  assigned  to  B.,  may  justify  the  seizure 
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when  sued  therefor,  by  showing  that  the  assignment  was  fraudulent 
and  void  as  to  creditors.  [Reviewing  conflicting  authorities.]  Ct.  of 
Appeals,  1863,  Hall  a.  Stryker,  27  N.  Y.,  596. 

15.  Whether  the  attachment  is  conclusive  or  even  prima-facie  evidence 
on  the  question  of  the  existence  of  the  debt.      Query  ?     Ib. 

16.  Where   a  judgment-debtor,  upon   being  arrested  under  an  attach- 
ment, at  once   submits  himself  to  an  examination,  the  court  will  or- 
dinarily accept  his  excuse  and  discharge  him  'from  arrest ;  but  this 
will  not  be  done  where  the  debtor  puts  the  pursuing  creditor  to  ex- 
pense in  prosecuting  the  attachment,  and  raises  all  objections  possible. 
Supreme  Ct.,  Sp.  T.,  1864,  Hilton  a.  Patterson,  Ante,  245. 

CREDITOR'S  SUIT,  12. 


ATTORNEY  AND  CLIENT. 

1.  An  authority  given  to  attorneys  to  sue  the  maker  of  a  note  does  not 
empower  them  to  release  an  indorser  without  satisfaction  or  the  con- 
sent of  their  clients.     W.  Y.  Superior  Ct.,  1862,  East  River  Bank  a. 
Kennedy,  9  Bosw.,  543. 

2.  Where  an  attorney  has  once  been  employed  and  appeared  in  an  ac- 
tion, all  subsequent  proceedings  must  be  conducted  through  him,'  and 
a  judgment  entered  upon  the  offer  of  the  defendant  personally,  without 
notice  to  the  attorney,  is  in  such  case  irregular.     Supreme  Ct.,  Cham- 
bers, 1865,  Webb  a.  Dill,  Ante,  264. 

3.  One  who,  though  not  in  fact  a  licensed  attorney,  acted  in  that  capacity 
to  the  plaintiffs,  and  was   their  legal  and  confidential   adviser,  is   to 
be  deemed  in  principle  clearly  within  the  rule  applicable  to  attorneys, 
that  the  court  will  relieve  clients  against  a  fraud  to  which  their  attorney 
was  a  party,  although  both  were  implicated.     Supreme  Ct.,  1863,  Free- 
love  a.  Cole,  41  Barb.,  318. 

4.  Where  an  attorney,  in  effecting  a  mortgage,  acts  as  such  for  the  mort- 
gagee only,  and  not  for  the   mortgagor,  the  negotiation  between  the 
parties  to  the  mortgage   in   his  presence   may  be  proved   by  him  ; 
though  it  would  be  otherwise  if  he  acted  as  legal  adviser  for  both  par- 
ties.    [Distinguishing  38  Barb.,  393.]      Supreme  Ct.,  1863,  Prouty  a. 
Eaton,  41  Barb.;  409. 

5.  The  party  employing  an  attorney  or  counsel  to  perform  any  service 
in  his  professional  capacity,  in  the  absence  of  a  special  agreement  to 
the  contrary,  is  personally  responsible  for  any  such  services  rendered. 
[25  Wend.,   386;   2  Chitt.  PI.,   69,   and   note  d  ;   1  Taunt.,  7;   5   Ib., 
46.]     The  general  rule  is,  that  the  party  employed  looks  to  the  em- 
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ployer  for  payment,  and  where  a  trustee  employs  an  agent  in  (fce  ex- 
.  ecution  of  his  trust,  such  agent  must  look  to  the  person  employing 
him  individually,  for  his  payment,  and  can  have  no  claim  on  the  trust- 
fund.  [2  Seld.,  580.]  Whether  the  employer  had  or  had  not  au- 
thority to  make  an  agreement  with  the  attorney,  is  immaterial ;  that 
was  a  question  between  him  and  the  cestuis  que  trust.  JV.  Y.  Su- 
perior Ct.,  1864,  Bowmap  a.  Tallman,  27  How.  Pr.,  212. 

6.  Although  it  may  be  conceded  that  an  administrator  who  employs  the 
services  of  counsel  in  the  necessary  defence  or  collection  of  his  trust 
is  personally  liable  for  the  payment  thereof;  nevertheless  the  estate  is 
also  liable,  and  it  is  not  the  privilege  of  the  administrator  to  decide 
whether  he  shall  be  made  liable  in  his  personal  or  representative  ca- 
pacity.    That  election  is  to  be  made  by  the  creditor,  if  the  right  of 
election  exists,  and  not  by  the  debtor.     Supreme  Ct.,  1864,  Matter  of 

-Thompson,  41  Barb.,  237. 

7.  The  compensation  of  counsel  assigned  by  the  Court  to  defend  a  pris: 
oner  on  the  trial  of  an  indictment,  is  not  a  legal  charge   against  the 
county,  for  there  is  no  statute  requiring  such  services,  or  authorizing 
payment  therefor.     Supreme  Ct.,  Sp.  T.,  18G4,  People  a.  The  Super- 
visors of  Albany;  28  How.  Pr.,  22. 

RECEIVER,  7  ;  SERVICE,  6. 

BAIL. 
SHERIFF,  6 '  UNDERTAKING. 

BANKS. 

1.  Under  the  Act  of  Congress  (Laws  of  37th  Sess.,  ch.  58),  providing  a 
national  currency,  and  permitting  the  formation  of  corporations  with 
banking  privileges, — the  directors  are  entitled  to  remove  at  pleasure 
the  president  and  any  of  the  officers,  and  appoint  others  in  their  places. 
Supreme   Ct.,  Chambers,  1864,  Taylor  a.  Hutton,  Ante,  16. 

2.  The  liability  of  the  stockholders  of   insolvent  banking  associations, 
and  the  limits  to  the  assessment  of  shares  by  a  receiver.     Matter  of 
Hollister  Bank,  27  N.  Y.,  393. 

BILL  OF  PARTICULARS. 

4 

1.  In  an  action  on  a  policy  of  marine  insurance,  the  defendants'  remedy 
to  compel  a  disclosure  by  the  plaintiff  of  the  number  of  packages,  or 
the  quantity  and  nature  of  the  cargo  lost  or  injured,  and  the  items  of 
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expenses  incurred,  is  by  requiring  a  bill  of  particulars,  rather  than  by 
motion  to  make  the  complaint  more  definite.  N.  Y.  Superior  Ct.} 
Sp.  T.,  1863,  Cockroft  a.  The  Atlantic  Mutual  Ins.  Co.,  9  Bosw.,  681. 

2.  Section  158  of  the  Code  of  Procedure  authorizes  the  Court  to  order 
a  bill  of  particulars  in  such  case  ;  and  the  fact  that  the  usual  prelim- 
inary proofs  or  adjustment  of  loss  had  been  made  before  the  action, 
does  not  impair  the  defendants'  right  to  a  bill  of  particulars.     Ib. 

3.  Assuming  the  court  to  have  the  power  to  order  a  bill  of  particulars 
after  the  issues  have  been  referred  to  a  referee  to  hear  and  determine, 
it  will  not  be  exercised  to  interrupt  a  trial  actually  proceeding  before 
him.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1864;  Cadwell  a.  Goodenough,  2 
How.  Pr.,  479. 

4.  A  bill  of  particulars  should  state  how  the  items  claimed  became  due. 
Thus  a  bill  of  particulars  which  states  the  items  as  an  "  amount  ad- 
vanced," is  defective.     N.   Y.    Com.  PL,  Sp.  T.,   1864;    Moran  a. 
Morrissey,  Ante,  131. 

5*.  So  held,  where  the  complaint  merely  alleged  that  between  certain 
dates  the  plaintiff  paid  and  advanced  to  the  defendant  certain  sums 
which  defendants  refused  to  repay,  and  which  he  owed  to  the  plain- 
tiff. Ib. 


BILLS,  NOTES,  AND  CHECKS. 

1.  Under  the  act  of  1857  (Sess.  Laws,  Vol.  1,  p.  839,  §  3),  which  pro- 
vides that  a  notice  of  protest  for  an   indorser  residing  in  the  same 
city  or  town  where  the  note  is  payable,  may  be  served  by  mailing  it 
there,  "  directed  to  the  indorser,  at  such  city  or  town," — a  notice  to 
an  indorser  residing  in  a  large  city,  directed  merely  by  his  name  and 
the  name  of  the  city,  is  not  sufficient,  where  he  has  added  to  his  in- 
dorsement the   designation  of  his  street  and  number.     An  indorser 
still  has  a  right  to  make  it  a  part  of  his  contract  that  the  notice  shall 
be  sent  to  a  particular  place ;    and  where  he  designates  a  specific 
address  within  the  city,  a  notice  sent  by  mail  must  be  addressed  ac- 
cordingly.      N.    Y.  Superior    Ct.,   1862;    Bartlett  a.  Robinson,  9 
Bosw.,  305. 

2.  A  promissory  note  made  by  a  married  woman  does  not  import  a  con- 
sideration, and  is  not  per  se  negotiable.     AT.  Y.   Superior  Ct.,  1864, 
Scudder  a.  Gori,  Ante,  223. 

CAUSE  OF  ACTION,  1. 
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BOARD  OF  EDUCATION. 

The  Board  of  Education  have  no  appellate  jurisdiction  over  the  trustees 
of  common  schools,  in  the  exercise  of  their  power  to  dismiss  teachers 
and  other  officers  of  the  ward  schools  and  ward  primaries.  Supreme 
Ct.,  1864,  People  on  rel.  McHugh  a.  School  Officers,  Ante,  165. 

CASE. 

After  the  time  for  appealing  has  expired,  the  court  will  not  refuse  to 
settle  a  case  merely  on  the  ground  that  since  judgment  has  been 
entered  it  is  too  late  to  move  for  a  new  trial.  Supreme  Ct.,  1864, 
Tucker  a.  White,  27  How.  Pr^  97. 

APPEAL,  25,  26. 


CAUSE  OF  ACTION. 

1.  The  Laws  of  1860  and  1862  have  not  permitted  a  married  woman  to 
give  an  accommodation  note ;  and  a  person  taking  such  a  note  even 
bona-fide,  and  for  value,  cannot  recover  upon  it,  against  her.     N.  Y. 
Superior  Ct.,  1864,  Scudder  a.  Gori,  Ante,  223. 

2.  The  legal  right  of  action  on  a  covenant  for  the  payment  of  a  per- 
petual  annual  rent,  reserved  on  a  conveyance  in  fee,  passes  to  the 
assignee  of  the  rent,  at  common  law,  independently  of  the  act  of  1 805, 
(1  Rev.  Stat.,  747,  ch.  98 ;   §§  23-25,)  and  the  code.     The  action  is 
maintainable  on  the  privity  of  estate,  which  subsists  between  the  gran- 
tee of  the  rent  and  (he  grantee  of  the  land  out  of  which  it  issues ;  al- 
though there  is  no  reversion  in  the  former  or  his  grantor.     Ct.  of  Ap- 
peals, 1863,  Van  Rensselaer  a.  Read,  26  N.  Y.,  558. 

3.  If  any  difficulty  had  existed  prior  to  the  code,  in  supporting  such  an 
action,  it  would  have  been  removed  by  the  provisions  abolishing  the 
statute  against  maintenance,  and  merging  legal  •and.  equitable  reme- 
dies, so  far  as  relates  to  forms.     As  chapter  98  of  1805  related  only 
to   the   remedy,   and  an  abundant  remedy  exists  independent  of  its 
provisions,  the  partial  repeal  of  that  statute  by  chapter  396  of  1860  is 
constitutional.     Ib. 

4.  In  an  action  for  supplies  furnished  to  a  registered  vessel,  the  question 
is,  to  whom  was  the  credit  given  ;  and  in  the  absence  of  an  express 
contract,  the  law  adjudges  it  to  have  been  given  to  the  party  in  actual 
possession  of  the  vessel.     Ct.  of  Appeals,  1864,  Macya.  Wheeler,  Ante, 
73. 
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5.  An  assignee  in  trust  for  the  benefit  of  creditors  may  maintain  an  ac- 
tion of  trespass  against  any  person  who  interferes  with  the  assigned 
property.     Supreme  Ct.,  1863,  McQueen  a.  Babcock,  41  Barb,  337. 

6.  Although  a  party  injured  by  an  oppressive  and  inequitable  use  of  an 
execution  levied  on  his  property,  may  obtain  relief  by  an  order  before 
the  sale,  directing  the  sheriff  as  to  the  mode  of  executing  the  process; 
or  may  obtain  relief  on  motion,  after  the  sale  ;  he  has  also  a  remedy 
by  direct  action,  and  will  be  entitled  to  relief  in  such  action,  although 
fraud  is  not  charged  in  terms,  nor  proved,  nor  found  by  the  court ;  pro- 
vided facts  are  stated,  proved,  and  found  from  which  fraud  is,  in  law, 
necessarily  deducible.     Supreme  Ct.,  1864,  Cantinea.  Clark,  41  Barb, 
629. 

7.  Where  a  pledgee  of  a  bond  and  mortgage,  without  demand  or  notice) 
transferred  them  to  a  third  person,  for  a  sum  sufficient  to  pay  the  debt, 
but  grossly  inadequate  to  the  value  of  the  bond  and  mortgage,  and  the 
latter  cancelled  them ; — Held,  that  this   was  a   conversion  of  them 
and   the  pledgee  was  liable,  therefor,  in   an   action  in  the  nature  of 
trover.     N.  Y.  Superior  Ct.,  1862,  Campbell  a.  Parker,  322. 

8.  An  action  lies  for  slander  of  the  plaintiff's  title  to  personal  property. 
[Broom's  Com.  L.,  514,  764;  Stark  on  Slander,  202 ;  Aleyn,  3;  Bac. 
Abr.  76;  B.  I,  Com.  Dig.  C.  I;  6  Bing.  N.  C.,  212;  13  Aba.  310; 
4  Burr.,  2422;  4  Wend.,  537;  1  Dner,  670;  1  Com.  Dig.,  Action  on 
the  Case,  A;.  178,  Bac.  Abr.  tif.  Actions,  B.]     Supreme    Ct.,  1863, 
Like  a.  McKinstry,  41  Barb.,  186. 

{^Incorporated  companies  established  for  the  purpose  of  transacting 
business,  may  maintain  actions  of  libel,  the  same  as  individuals,  for 
words  affecting  their  business  or  property,  if  special  damages  be  al- 
leged and  proved.  (Sutherland,  J.,  dissented.)  Shoe  and  Leather 
Bank  a.  Thompson,  Ante,  413. 

10.  The  action  might  be  maintained  even  without  showing  special  dam- 
age.    (Per  Clerke,  J.)     Ib. 

11.  It  seems  that  an  action  in  which  the  complaint  charges  that  the 
defendants  had.  fraudulently  overdrawn  money  from   the  plaintiff,  a 
bank,  and  demands  judgment  for  the  amount  of  the  overdraft,  and  for 
execution  against  the  person  as  well  as  the  property  .of  the  defendant, 
is  to  be  regarded. as  founded  on  tort ;  and  where  one  of  the  defendants 
dies  before  judgment,  the  action   cannot   be  revived   as  a  joint  one 
against  the  survivor  and  the  personal  representative  of  the  deceased, 
but  should  be  revived  as  a  separate  action  against  the  representatives, 
Ct.  of  Appeals,  1863,  the  Union  Bank  a.  Mott,  27  JV.  T.,  633. 

12.  The  true  owner  of  goods  can  maintain  an  action  to  recover  the  pos- 
session of  the  property  or  its  value,  against  a  person  who  had  pur- 
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chased  it  in  good  faith  from  a  wrongdoer,  and  had  sold  it  in  good 
faith,  and  without  notice  of  the  owner's  rights,  before  the  commence- 
ment of  the  action.  The  remedy  provided  by  the  Code  to  recover 
possession  of  personal  property  is  applicable  to  every  case  in  which 
the  action  of  replevin,  as  given  by  the  Revised  Statutes,  would  formerly 
lie  [23  N.  Y.,  264],  and  while  it  is  true  that  replevin  in  the  cepit  would 
not  lie  against  a  bona  fide  purchaser  from  one  who  had  wrongfully 
taken  the  property,  replevin  in  the  detinet  would.  The  action  in  that 
form  was  a  substitute  for  the  old  action  of  detinue,  and  a  remedy  con- 
current with  trover.  [3  Hill,  348.]  Supreme  CL,  1864,  Ross  a.  Cas- 
sidy,  27  How.  Pr.,  416. 

13.  A  claim  to  the  ownership  of  a  wharf,  or  for  the  possession  of  a  wharf, 
cannot  properly  be  tried  in  an  action  between  third  parties  for  the 
wharfage.    Supreme  Ct.,  Chambers,  1865,  Kelsey  a.  Murray,  Ante,  294. 

14.  One  trustee  may  call  upon  his  co-trustee  to  account,  by  an  action. 
Supreme  Ct.,  Sp.  T.,  1864,  Vose  a.  Galpen,  Ante,  96. 

15.  A  general  assignment  by  the  directors  of  a  corporation,  of  all  its  prop- 
erty, is  fraudulent  and  void  as  against  the  stockholders  not  consenting 
thereto,  whether  the  company  be  solvent  or  not.     If  such  assignment 
be  made  in  contemplation  of  insolvency,  it  is  void  by  the  statute.     Any 
stockholder  thus  defrauded  may  bring  an  action  in  his  own  name  to 
have  such  an  assignment  set  aside.     Smith  a.  The  New  York  Con- 
solidated Stage  Company,  Ante,  419.     See  also  Dyckman  a.  Valiente, 
28  How.  Pr.,  346. 

16.  In  an  action  of  a  legal   nature,  by  purchaser  against  vendor,  to  re- 
cover back  the  deposit  upon  a  rescission  of  the  contract  of  sale,  the 
rule  of  equity  that  the  court  will  not  compel  an  unwilling  purchaser 
to  take  a  doubtful  title,  does  not  apply.     The  party  disaffirming  the 
contract  must  satisfy  the  court  that  the  title  is  absolutely  bad,  and  the 
court  must  decide  that  it  is  absolutely  bad,  before  the  party  can  re- 
cover.    A  merely  doubtful  title  will  not  do.     [6  Taunt.,  263.]     N.  T. 
Superior  Ct.,  1865,  O'Reilly  a.  King,  28  How.  Pr.,  408. 

17.  The  distinction  between  the  remedy  and  defences  in  an  action  by  a 
purchaser  upon  the  contract,  and  in  an  action  by  him  on  a  collateral 
security  for  the  payment'  of  money  under  the  contract,  stated.     Lewis 
a.  McMillen,  41  Barb.,  420. 

18.  The  rule  that  equity  will  not  reform  a  written  instrument  upon  the 
ground  of  mistake,  except  upon  the  clearest  proof — applied.     Botsford 
a.  McLean,  42  Barb.,  445. 

19.  That  a  legatee  cannot  maintain  an  action  simply  to  ascertain  the 
meaning  of  a  will,  in  advance  of  the  legacy  being  due,  or  without  de- 
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manding  judgment  for  the  legacy.     Ct.  of  Appeals,  1863,  Hobart 
College  a.  Fitzhugh,  27  N.  Y.,  130. 

20.  That  one  or  more  partners  cannot  maintain  an  action  against  another 
partner  to  set  aside  a  conveyance,  by  the  latter,  of  his  undivided  in- 
terest in  the  real   estate  of  the  partnership,  to  a  stranger,  whether 
made  upon  a  sale,  or  by  way  of  payment  of  his  individual  debt,  on 
the  ground  that  it  was  made  without  their  consent,  and  impairs  the 
credit  of  the  firm,  unless  they  show  that  the  partnership  debts  exceed 
the  assets,  and  that  there  is  need  of  the  property  in  question  to  pro- 
vide for  the  deficiency  and  equalize  the  interests  of  the  partners.    N.  Y. 
Superior  Ct.,  Sp.  T.,  1862,  Treadwell  a.  Williams,  9  Bosw.,  649. 

21.  After  an  action  to  recover  possession  of  specific  personal  propertyr 
and  damages  for  its  detention,  has  been  commenced  by  the  service  of 
summons,  a  voluntary  taking  of  the  property,  not  from  the  defendants 
themselves,  but  by  plaintiffs  picking  it  up  where  he  chanced  to  find  it,. 

,  does  not  extinguish  the  right  of  action.     N.  Y.  Superior  Ct.,  1862, 
Tracy  a.  The  New  York  and  Harlem  R.  R.  Co.,  9  Bosw.,  396. 

22.  The  owner  of  a  chattel  and  a  vendee  who  receives  possession  upon 
condition  that  no  title  shall  pass  .till  payment,  do  not  hold  the  relation 
of  bailor  and  bailee  simply,  and  where  a  third  person  wrongfully  takes 
and  converts  the  chattel,  and  the  vendee  sues  him  and  recovers  dam- 
ages, the  payment  by  him  of  such  judgment  does  not  bar  or  affect  a 
second  action  against  him  by  the  vendor  for  its  value,  when  his  right 
to  possession  has  reverted  by  non-payment  of  the  price.     Ct.  of  Ap- 
peals, 1863,  Hasbrouck  a.  Lounsbury,  26  N.  Y.,  598. 

23.  Leave  to  file  a  supplemental  complaint  does  not  establish  the  plain- 
tiffs right  to  sue  for  the  original  cause  of  action.   N.  Y.  Superior  Ct., 
1863,  Robbins  a.  Wells,  Ante,  191. 

ASSIGNABILITY   OF    CAUSE  OF  ACTION  ;    CREDITORS'  SUIT  ',    DlVORCE  ; 
EJECTMENT  ;  INJUNCTION  ;  INTERPLEADER  ;  JOINDER  OF  ACTIONS. 

CHATTEL  MORTGAGE. 

1.  A  leasing  of  chattels  for  a  specified  rent,  with  an  agreement  for  the 
sale  of  them,  is  not  a  conditional  sale,  nor  is  the  contract  for  hire  a 
chattel  mortgage  requiring  to  be  filed  under  the  statute  to  give  it 
validity.     Supreme  Ct.,  1865,  Neidig  a.  Eifler,  Ante,  353. 

2.  It  seems,  that  a  chattel  mortgage  upon  a  stock  of  goods,  expressed  to 
be  intended  to  cover  all  other  goods  which  may  at  any  time  be  sub- 
stituted or  added  by  way  of  purchase  or  exchange,  and  all  the  like 
property  of  the  mortgagors,  whether  at  the*  time  in  existence  or  there- 
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after  to  be  cheated  or  acquired,  is  void  as  against  creditors.  N.  Y. 
Superior  Ct.,  1863,  Carpenter  a.  Simmons,  28  How.  Pr.,  12. 

8.  Chattel  mortgages  of  canal  boats,  how  filed.     Laws  of  1864,  993,  ch.  412. 

4.  The  refiling  of  a  chattel  mortgage,  after  the  lapse  of  a  year,  is  only 
necessary  to  secure  the  lien  against  creditors  of  the  mortgagor,  and 
purchasers  and  mortgagees  in  good  faith.  Supreme  Of.,  1864,  Wiles 
a.  Clapp,  41  Barb.,  645.  See  also  Thompson  a.  Van  Vechten,  27 
N.  Y.,  568. 

CERTIORARI. 

1.  Where  property  is  taken  for  public  use,  without  making  compensation 
to  its  owner,  by  reason  of  the  fact  that  his  case  was  not  provided  for 
by  the  statute  which  directed  the  assessment  of  compensation,  his 
remedy  is  not  by  certiorari  to  review  the  proceedings  of  the  commissioners 
under  the  statute  ;  but  by  action  for  trespass.     Ct.  of  Appeals,  1863, 
People  a.  Nearing,  27  N.  Y.,  306. 

2.  A  married  woman  who  has  been  ejected  by  summary  proceedings 
against  her  as  a  tenant,  cannot  have  the  proceedings  reversed  on  cer- 
tiorari upon  the  mere  ground  that  her  husband  was  the  real  tenant, 
and  the  demand  should  have  been  upon  him.     If  he  is  the  tenant, 
it  is  he  and  not  the  wife  who  is  aggrieved  ;  and  he  not  being  a  party 
the  court  cannot  order  restitution  in  his  favor.     (Sutherland,  J.,  dis- 
sented.)    Supreme  Ct.,  1864,  People  a.  McCaffrey,  42  Barb.,  530. 

CLAIM  AND  DELIVERY. 

1.  In  proceedings  of  claim  and  delivery  under  the  Code  of  Procedure, 
the  defendant,  who  was  a  deputy  collector  of  the  internal  revenue  of 
the  United  States,  moved  to  set  aside  the  proceedings,  upon  his  affi- 
davit, with  that  of  the  collector,  that  the  goods  were  taken  for  an  as- 
sessment, or  tax,  under  the  Internal  Revenue  Act,  the  deputy  annex- 
ing to  his  affidavit  a  copy  of  the  warrant  under  which  he  took  the 
property. 

Held,  that  this  entitled  the  defendant  to  have  the  proceedings  set 
aside,  there  being  no  proof  on  the  part  of  the  plaintiff  to  the  contrary, 
except  the  usual  allegation  contained  in  his  original  affidavit  (as  re- 
quired by  the  Code),  that  the  property  was  not  taken  for  a  tax,  assess- 
ment, or  fine,  pursuant  to  a  statute,  etc.  Supreme  Ct.,  1864,  O'Reilly 
a.  Good,  Ante,  106. 

2.  The  provision  of  section   215  of  the  Code  of  Procedure,  which  re- 
quires the  Sheriff  taking  personal   property  in   proceedings  of  claim 
and  delivery,  to  keep  it  in  a  secure  place,  does  not  require  him  to  re- 
move it  from  its  place  of  deposit,  unless  it  is  unsafe  there ;  and  if  that 
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place  be  a  vessel  at  a  wharf,  he  is  bound  to  see  thqjt  it  is  properly 
moored,  secured  and  fastened,  against  all  ordinary  perils  of  winds  and 
waves,  and  if  necessary,  protected  against  any  storm  or  gale,  afterward 
arising,  by  every  means  within  his  reach,  which  a  prudent  man  would 
use  for  the  purpose,  either  by  removing  the  vessel  to  another  place,  or 
otherwise  ;  but  he  is  not  bound  to  anticipate  a  storm  of  so  unusual 
violence  as  not  to  have  been  reasonably  expected.  W.  Y.  Superior 
Ct.,  1862,  Moore  a.  Westervelt,  9  Bosw.,  558.  See  affirmance,  27 
N.  Y.,  234.  . 

3.  Where  the  plaintiff  in  an  action  to  recover  possession  of  specific  per- 
sonal property,  has  judgment  entered  for  damages  only,  instead  of 
in  the  alternative,  for  recovery  of  possession  or  for  damages  if  posses- 
sion cannot  be  had,  as  the  statute  requires  ;  neither  the  sureties  in  an 
undertaking,  given  on  arrest  of  the  defendant  in  the  action,  under 
Section  211  of  the  Code,  nor  the  Sheriff  in  case  of  no  bail  being 
given  or  justified,  are  liable.  The  court  cannot  say  but  that  if  a 
proper  judgment  had  been  entered,  and  execution  in  conformity  with 
it  had  been  issued,  the  bail  or  the  Sheriff  would  have  recovered  the 
property.  Ct.  of  Appeals,  1863,  Gallarati  a.  Orser,  27  N.  F.,  324 ; 
reversing  S.  C.,  4  Bosw.,  94. 

REPLEVIN. 

COMPLAINT. 

1.  Where  a  receiver  brings  an  action  to  set  aside  an  assignment,  he  must 
stat.e  in  his  complaint  the  equity  of  the  party  whose  rights,  under  the 
order  of  the  court  appointing  him,  he  represents,  to  maintain  the 
action  which  he  attempts  to  prosecute.     A  receiver  in  general  is  not 
clothed  with  any  right  to  maintain  an  action  which  the  parties  or  the 
estate  which  he  represents  could  not  maintain.     Coope  a.  Bowles, 
Ante,  442. 

2.  He  must  show  a  cause  of  action  existing  in  those  parties,  and  that  by 
the  appointment  of  the  court,  lawfully  made,  in  a  matter  where  the 
court  had  jurisdiction,  the  power  has  been  conferred  on  him,  in  his 
representative  capacity  as  receiver,  to  prosecute  the  action.     It  is  not 
enough  to  allege  generally  that  he  was  appointed  receiver  in  supple- 
mentary  proceedings.     The  judgment  and  other  facts  necessary  to 
maintain  supplementary  proceedings  must  be  set  forth.     Ib. 

3.  Where  the  plaintiff  sues  by  an  appropriate  corporate  name,  it  is  not 
necessary  to  expressly  aver  in  the  complaint  that  the  plaintiff  is  a 
corporation,  because  in  such  a  case  there  is  in  the  complaint  an  im- 
plied averment  that  the  plaintiff  is  a  corporation.     It  need  not  be 
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stated  iii  a  complaint  that  the  plaintiff  has  a  legal  capacity  to  sue. 
The  want  of  such  an  allegation  affords  no  ground  of  demurrer.  Be- 
fore the  want  of  capacity  can  become  a  ground  of  demurrer,  it  must 
appear  from  the  facts  that  are  stated,  not  from  the  omission  of  facts 
that  would  expose  such  a  want.  .[1  Duer,  707,  and  cases  cited  ;  3  Kern., 
313.]  Supreme  Ct.,  1864,  Phenix  Bank  a.  Donnell,  41  Barb.,  571. 

4.  In  an  action  which  concerns  the  separate  property  of  a  married  wo- 
man, the  Code  (section  114)^  authorizes  her  to  sue  alone,  without  the 
intervention  of  a  guardian  or  next  friend.     The  fact  of  coverture  has 
ceased  to  have  any  relation  to  the  technical  right  of  maintaining  an 
action  by  a  married  woman,  in  respect  to  her  separate  property ;  and 
the  allegation  of  coverture,  in  the  complaint  is  no  longer  necessary. 
Supreme   Ct.,  1864,  Peters  :a.  Fowler,  41  Barb.,  467. 

5.  A  complaint  alleging  that  between  specified  days  the  plaintiffs  sold 
and  delivered  to  defendant,  at  his  special  instance  and  request,  a  large 
quantity  of  boots  and  shoes  of  a  specified  value,  and  that  there  is  due 
and  unpaid  therefor  a  sum  designated  which  he  promised  to  pay  fliem, 
but  though  often  requested  by  them,  has  wholly  refused,  is  sufficient 
on  demurrer.     N.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Phillips  a.  Bartlett, 
9  Bosw.,  678. 

6.  In  an  action  by  several  plaintiffs  to  recover  for  goods  sold  and  de- 
livered, an  allegation  of  partnership  is  not  necessary,  and  the  allega- 
tion of  sale  and  delivery  sufficiently  implies  that  the  goods  belong  to 
the  plaintiff.     Ib. 

7.  It  seems,  that  a  complaint  in  an  action  to  recover  back  money  lost  at 
play,  must  be  special ;  setting  out  the  facts,  and  bringing  the  plaintiff 
within  the  statute,  by  force  of  which  he  claims  to  recover.     N.  Y. 
Com.  PL,  Sp.  T.,  1864,  Moran  a.  Morrissey,  Ante,  131. 

8.  In  an  action  on  a  policy  of  fire  insurance,  the  interest  of  the  assignee 
must  be  stated  in  the  complaint,  to  make  out  a  cause  of  action  [5 
Wend.,  202],  though  this  is  otherwise  of  actions  in  cases  of  marine 
insurance.     Ct.  of  Appeals,  1863,  Fowler  a.  N.  Y.  Indemnity  Ins.  Co., 
26  N.  Y.,  422. 

9.  A  complaint  by  the  assignee  of  a  fire  policy  averred  an  insurance   of 
the  assignor,  on  his  building  ;  that  the  policy  was  duly  assigned,  with 
the  consent  of  the  insurers  ;  that  the  plaintiff  at  the  time  of  the  loss, 
was  the  lawful  owner  of  the  policy,  and  of  the  claim  against  the  in- 
surers by  reason  of  the  policy  and  loss,  and  he  made  a  demand  of 
payment,  accompanied  with  the  written  assent  of  the  person  to  whom 
the  original  assured  had,  after  the  loss,  assigned  all  his  property. 

Held,  bad,  on  general  demurrer,  as  not  showing  any  interest  of  the 
plaintiff  or  his  assignor  in  the  subject  insured.     Ib. 
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10.  In  an  action  by  purchaser  against  vendor,  an  allegation  in  the  complaint, 
of  an  agreement  to  take  the  title  if  passed  by  counsel,  and  that  counsel 
did  not  find  the  title  good,  is  sufficient  without  alleging  the  defect  in 
the  title.     N.  Y.  Com.  PL,  Sp.'T.,  1864,  Delafield  a.  James,  Ante, 
221. 

11.  A  complaint  setting  forth  a  conversion  by  the  defendant  of  money 
deposited  with  him,  and  demanding  the  amount  of  such  money,  is  not 
variant  from  a  summons  for  a  money-demand  on  contract.     Supreme 
Ct.,  Chambers,  1864,  Goff  a.  Edgerton,  Ante,  381.     Compare   Person 
a.  Civer,  28  How.  Pr.,  139. 

12.  Where  the  complaint  alleged  that  the  plaintiff  sold  property  to  the 
defendant,  in  exchange  for  stock  in  a  corporation  which  the  defendant 
fraudulently  represented  was  genuine  and  legally  issued,  and  that  the 
defendant  also  fraudulently  represented  that  the  corporation  was  sol- 
vent ; — Held,  that  it  was  not  essential  that  both  these  representations 
should  be  proved  to  be  false,  in  order  to  maintain  the  action.     If  it 
ap*peared  satisfactorily  that  the  former  was  false  and  made  for  the  pur- 
pose of  inducing  the  plaintiff  to  make  the  exchange,  this  would  be 
sufficient  to  establish  a  cause  of  action,  and  the  latter  averment  might 
be  rejected  as  surplusage.     Supreme   Ct.,  1863,  Yates  a.  Alden,  41 
Barb.,  172. 

13.  A  complaint  stating  merely  that  the  plaintiff  was  compelled  to  and 
did  pay  under  protest  and  by  compulsion,  and  not  voluntarily,  to  the 
said  defendant  a  specified  sum,  does  not  contain  a  sufficient  statement 
to  make  out  a  case  of  duress  of  goods,  or  such  a  compulsory  payment 
as  the  law  requires,  to  allow  a  recovery  of  the  money  paid.     It  states 
a  mere  conclusion  of  law,  not  the  facts.     The  facts  must  be  so  stated 
in  such  case  that  the  court  can  see  that  the  payment  was  in  fact  com- 
pulsory and  compelled   by  duress  of  the  goods  of  the  party  making 
the  payment.     Whether  the  payment  is  compulsory  in  such  a  sense 
as  brings  the  party  within  the  rule  of  law  applicable  to  such  cases,  is 
a  question  of  law  for  the  court,  upon  stated  or  conceded  facts.     Su- 
preme  Ct.,  1863,  Commercial  Bank  of  Rochester  a.  City  of  Roches- 
ter, 41  £arb.,  341. 

14.  An  averment  that  the  act  complained  of  was  without  probable  cause, 
is  essential  in  a  complaint  for  malicious  prosecution.      Supreme  Ct., 

•   1864,  Hull  a.  Vreeland,  Ante,  182. 

15.  In  the  complaint  in  an  action  by  a  banking  corporation  for  dam- 
ages for  a  libel  upon  it,  allegations  that  divers  neighbors  and  citizens, 
to  whom  the  innocence  of  the  plaintiff  was  unknown,  have  since  the 
publication,  refused  to  receive  the  note's  of  the  plaintiffs,  and  have  re- 
fused to  have  any  dealings  or  business  transactions  with  the  plaintiffs 
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in  their  business  of  banking,  as  they  formerly  had,  to  the  great  dam- 
age of  the  plaintiffs,  sufficiently  show  special  damages  to  sustain  the 
complaint  on  demurrer.  The  remedy  to  make  them  more  specific  is 
by  motion.  Shoe  and  Leather  Bank  a.  Thompson,  Ante,  413. 

16.  Where  a  member  of  an  unincorporated  association  sues  the  president 
or  other  chief  officer  for  an  accounting  concerning  the  property  of  the 
association,  or  for  a  fraudulent  breach  of  trust  in  respect  thereto,  all 
the  members  of  the  association  must  be  made  parties,  or  the  plaintiff 
must  sue  for  the  benefit  of  all  others  standing  in  the  same  situation  as 
himself.     Warth  a.  Radde,  Ante,  396. 

17.  In  such  action,  a  cause  of  action  against  the  defendant  as  a  trustee 
*     cannot  be  joined  with  one  against  him  on  a  contract  made  by  him  in 

his  individual  capacity. 

18.  Where  the  complaint  alleged  that  the  plaintiffs  composed  one  firm, 
and  the  defendants,  G.  &  Co.,  another,  and  entered  into  an  arrange- 
ment with  each  other  "  to  transact  a  business  in  sugars  on  joint  ac- 
count," and  alleged  that  the  plaintiffs  had  shipped  to  the  defendants, 
G.  <fe  Co.,  sugars  to  an  amount  specified  more  than  they  had  drawn 
bills  against ;   that  the  defendants,  G.  &  Co.,  had  failed,  and  assigned 
to  the  defendant,  B. ;   that  the  assignment  was  fraudulent  and  void  ; 
and   prayed  judgment  for  the  excess  specified,  and  also  for  half  the 
profits  and  for  a  receiver  and  such  other  relief  as  might  be  proper  ; — 
Held,  that  the  complaint,  although  inartificially  drawn,  might  be  re- 
garded as  broad  enough  to  afford  the  plaintiffs  relief,  by  way  of  in- 
junction and  receiver,  and  for  an  accounting  as  partners  in  this  trans- 
action.    N.  Y.  Superior  Ct.,  1864,  Davis  a.  Grove,  27  How.  Pr.,  70. 

19.  The  proper  form  of  complaint  in  such  case  should  be  one  alleging 
that  this  was  a  partnership  transaction  ;  that  the  credit  of  both  parties 
was  involved  ;  that  the  joint  names  and  credit  of  the  two  firms,  the 
one  as  drawers  of  the  bills  and  the  others  as  acceptors,  were  the  means 

.  by  which  they  procured  the  moneys  that  bought  these  sugars ;  that 
the  same  were  bought  on  joint  account  by  them  as  partners  in  this 
transaction  ;  that  a  large  amount  of  the  sugars  and  the  proceeds  there- 
of were  on  hand  ;  that  the  joint  indebtedness  for  these  sugars  was  out- 
standing, and  should  be  paid  out  of  the  joint  property  arising  out  of 
the  transaction,  and  that  an  accounting  should  be  had  between  the 
parties,  and  that  an  injunction  be  granted  and  a  receiver  appointed.  76. 

20.  Where  the  plaintiff  filed  a  creditor's  bill  against  executors,  and  also 
his  debtor,  as  being  a  legatee  or  beneficiary  under  the  will,  and  de- 
manded that  the  fund  which  he  insisted  by  fair  construction  of  the 
will  was  bequeathed  to  the    legatee,  his  debtor,  be  applied    to  the 
payment  of  his  judgment ;  and  the  court,  on  demurrer  to  the  com- 
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plaint,  decided  that  the  fund  was  not  bequeathed  as  a  legacy  to  the 
debtor,  but  passed  to  the  executors  in  trust  to  apply  the  income  to  his 
use ; — Held,  that  the  plaintiff  was  not  entitled  to  reach  and  apply  on  his 
judgment  all  income  above  what  would  be  necessary  for  the  support, 
and  to  determine  that  question,  to  have  an  accounting.  Not  only  was 
there  no  such  relief  asked  for  in  the  complaint,  but  the  allegations 
would  not  have  authorized  such  relief  to  be  asked  for  or  granted.  The 
complaint  was  framed  on  a  different  theory.  So  held  on  appeal  where 
the  point  did  not  appear  to  have  been  taken  below.  Ct.  of  Appeals, 
1862,  Genet  a.  Beekman,  26  N.  Y.,  35. 

21.  In  an  action  by  a  wife,  keeping  an  inn  named  after  her  husband, 
brought  to  restrain  the  defendant  from  an  infringement  of  the  sign  or 
name,  the  complaint  alleged  that  the  plaintiff  succeeded  to  her  hus- 
band's business  and  to  the  use  of  his  name  with  the  consent  and  agree- 
ment of  her  said  husband  ; — Held,  that  this  was  a  sufficient  claim  to 
the  use  of  the  name  as  against  the  defendant,  who  had  no  legal  right 
thereto  from  the  husband,  as  to  enable  the  plaintiff  to  maintain  the 
suit.     Supreme  Ct.,  1864,  McCardel  a.  Peck,  28  How.  Pr.,  120. 

22.  Where,  in  an  action  for  partition,  all  necessary  parties  have  been  joined, 
any  error  in  stating  the  interests  and  shares  of  the  parties,  or  any  omis- 
sion to  state  what  on  motion  the  plaintiff  might  have  been  compelled 
to  insert  by  way  of  amendment,  is  not  an  irregularity  which  can  affect 
the  title.     Ct.  of  Appeals,  1860,  Noble  a.  Cromwell,  27  How.  Pr., 
289,  affirming  S.  C.  26  Barb.,  475,  and  6  Abbotts'  Pr.,  59. 

23.  Where  a  complaint  set  forth  a  will  praying  that  it  be  declared  void, 
and  as  a  separate  cause  of  action  alleged  merely,  "that  assuming  that 
the  said  instrument  was  duly  executed  and  is  valid,  as  a  will,  &e.,  questions 
have  arisen  as  to  what  construction  ought  rightfully  to  be  put  upon 
it,"  stating  them,  and  praying  that  if  the  will  was  not  void  its  con- 
struction might  be  declared ; — Held,  that  this  second  statement  was 
insufficient  to  show  a  cause  of  action.     There  should  be  a  distinct  alg 
legation  of  the  execution  of  the  will,  or  at  least  it  should  be  shown 
that  it  affected  some  property,  and  the  death  of  the  testator  be  stated. 
Supreme  Ct.,  1864,  Simmons  a.  Fairchild,  42  Barb.,  404. 

24.  In  actions  for  an  absolute  divorce,  the  complaint  must  allege  that 
the  discovery  by  the  plaintiff  of  the  defendant's  criminality  took  place 
within  a  certain  time  before  the  commencement  of  the  suit,  because, 
as  it  affects  the  propriety  of  decreeing  a  divorce,  such  time  has  been 
fixed  by  law,  and  the  insertion  of  such  allegation  in  the  complaint  is 
required  by  an  absolute  rule.     The  discovery  of  such  criminality  more 
than  five  years  before  bringing  suit  is  made  by  the  Revised  Statutes  a 
defence  to  the  action ;  but  the  163d  rule  of  the  former  Court  of  Chan- 
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eery  required  most  of  the  matters  constituting  a  defence  under  such 
statutes  to  be  negatived  by  the  complainant  in  his  or  her  bill  of  com- 
plaint ;  and  the  last  of  the  present  general  court  rules  (93d)  makes 
the  previous  practice  of  the  Supreme  Court  and  Court  of  Chancery 
control  proceedings  in  all  cases  not  provided  for  by  statute  or  general 
court  rules.  The  present  86th  general  court  rule  provides  merely  for 
the  substitution  of  an  affidavit  by  the  complainant  for  his  or  her  veri- 
fication of  the  complaint.  Such  affidavit  is  required  to  deny  the  same 
facts  as  were  required  by  the  former  Chancery  rule  to  be  denied  in 
the  cotnplainaat's  bill,  and  merely  probes  the  plaintiff's  conscience  in 
addition  to  any  testimony  taken  in  the  action.  That  present  rule  was 
not  intended  to  accomplish  the  same  purpose  as  the  former  one,  and 
does  not  repeal  it.  JV.  Y.  Superior  Ct.,  Sp.  T.,  1864,  Zorkowski  a. 
Zorkowski,  27  How.  Pr.,  37. 

AMENDMENT,  4-11 ;  CAUSE  OF  ACTION,  11-23  ;  CREDITOR'S  SUIT,  1,  4,  5  ; 
DIVORCE  2 ;  PARTIES,  9 ;  PLEADINGS. 


CONFESSION  OF  JUDGMENT. 

1.  A  statement  for  a  judgment  by  confession,  that  "  the  indebtedness 
arose  on  the  sale  and  conveyance  by  the  plaintiff  to  the  defendant  of 
his  interest"  in  certain  partnership  property  ; — Held  sufficient,  though 
it  did  not  show  how  the  plaintiff  was  connected  with  the  firm,  or  what 
was  his  interest,  or  otherwise  than  by  the  words  quoted,  that  the  sum 
confessed  was  for  the  price  of  the  interest  sold.     Ct.  of  Appeals,  1863, 
Thompson  a.  Van  Vechten,  27  N.  Y.,  568. 

2.  The  Supreme  Court  or  Superior  Court  have  the  power  to  authorize 
an  amendment  of  the  statement  required  to  be  signed  and  verified 
upon  confessing  a  judgment  under  sections  382,  383,  and  384  of  the 
Code  of  Procedure.     Upon  the  statement  being  filed  the  judgment 
entered  becomes  a  judgment  of  the  court;  and  the  general  power  of 
such  a  court  to  relieve  against  mistakes  of  its  officers  and  suitors  ex- 
tends to  the  case  of  such  judgments,  and  gives  jurisdiction  to  amend 
a  statement  by  setting  forth  the  facts  more  specifically,  so  as  to  defeat 
a  motion  to  set  aside  the  judgment  for  defects  in  the  statement.     Ct. 
of  Appeals,  1863,  Mitchell  a.  Van  Buren,  27  N.  F.,  300. 

CONTEMPT. 

1.  A  person  who  is  served  with  an  order  apparently  valid,  is  bound 
either  to  obey  such  order,  or  at  once  to  move  for  such  correction  as 
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he  may  think  necessary ;  and  on  a  motion  to  commit  for  contempt  for 
disobedience  to  the  order,  the  only  issues  are  as  to  the  regularity  of 
the  proceedings  under  the  order,  and  the  excuse  for  disobedience. 
Supreme  Ct.,  Sp.  T.,  1864,  Hilton  a.  Patterson,  Ante,  245. 

2.  Where  an  injunction  forbade  defendant  to  continue  an  act  after  a 
specified  day, — Held,  that  his  moving  to  dissolve  the  injunction  at  the 
first  special  term  held  after  that  day  was  no  excuse  for  his  disobe- 
dience.    Superior  Ct.,  1864,  McCardel  a.  Peck,  28  How.  Pr.,  120. 

3.  An  order  to  show  cause  why  the  person  to  whom  it  is  addressed 
should  not  be  punished  for  contempt,  may  be  valid,  Although  it  do  not 
recite  that  evidence  necessary  to  give  the  court  jurisdiction  had  been 
presented  to  the  court.     The  usual  practice  undoubtedly  is,  to  refer, 
by  way  of  recital,  to  the  evidence  upon  which  orders  of  court  are 
founded.     But  the  jurisdiction  of  the  court  cannot  be  made  to  depend 
upon  the  recital  of  such  evidence,  or  the  omission  to  refer  to  it  in  the 
order.     Supreme  Ct.,  Sp.  T.,  1864,  People  ex  rel.  Greeley  a.  Court  of 
Oyer  &  Terminer,  27  How.  Pr.,  14. 

4.  In  the  case  of  a  contempt  not  committed  in  the  immediate  view  and 
presence  of  the  court,  the  requirement  of  2  Rev.  Stat.,  278,  that  the 
party  charged  shall  be  notified  of  the  accusation,  and  have  a  reasona- 
ble time  to  make  his  defence,  does  not  make  the  jurisdiction  of  the 
court  to  make  the  order  to  show  cause  depend  upon  the  presentation 
of  affidavits  or  other  evidence  to  substantiate  the  charge.     The  court 
may  act  upon  its  own  motion,  and  make  the  accusation,  causing  the 
party  accused  to  be  notified,  and  giving  him  a  reasonable  time  to 
make  his  defence.     The  order  contains  the  charge.     It  is  a  duty  im- 

,  posed  upon  every  court  to  preserve  order  in  court,  and  see  to  it  that 
its  proceedings  are  not  interrupted,  or  that  the  respect  and  authority 
due  to  the  court  are  not  impaired.  And  the  statute  to  enable  the 
court  to  discharge  this  duty  confers  the  necessary  power  upon  the 
court.  Ib. 

INJUNCTION,  18,  19. 


CONTRACTS. 

1.  A  personal  contract  is  governed,  in  respect  to  its  validity,  by  the  law 
of  the  place  where  it  is  made,  if  it  is  not  to  be  performed,  according 
to  the  contract,  elsewhere.     Ct.  of  Appeals,  1864,  Jewell  a.  Wright, 
Ante,  80. 

2.  A  note  was  made  by  one  person,  and  indorsed  by  another,  for  the 
benefit  of  a  third  person.     It  was  made,- dated,  and  payable  within 
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this  State,  and  was  taken  by  the  indorsee  into  the  State  of  Connecti- 
cut, where  it  was  first  negotiated  by  him  at  a  rate  of  discount, 
which,  by  the  law  of  this  State,  would  render  it  wholly  void,  but 
which  by  the  law  of  Connecticut  would  render  it  void  only  as  to  the 
interest  reserved. 

Held,  that  the  contract  was  to  be  judged  by  the  law  of  this 
State.  Ib.  W 

3.  Where  a  note  has  been  received  for  goods,  and  the  seller  seeks  to 
disaffirm  the  sale  for  fraud,  it  is  sufficient  to  deliver  up  and  cancel  the 
note  at  the  trial,  or  even  then  to  stipulate  to  do  so.  Supreme  Ct^ 
1863,  White  a.  Dodds,  Ante,  250. 

CORPORATION. 

1.  The  articles  of  association  of  a  national  banking  corporation,  when 
approved  by  the  comptroller  of  the  currency,  are  in  the  nature  of  a 
charter.     Supreme   Ct.,    Chambers,    1864,  Taylor   a.   Button,  Ante, 
16. 

2.  Where  one  of  the  articles  of  association  of  a  bank  organized  under 
that  act,  and  approved  by  the  comptroller  of  the  currency,  provided 
that  the  president  should  hold  office  for  a  term  fixed,  "  unless  he  should 
become  disqualified,  or  be  sooner  removed  by  a  two-thirds  vote  of  the 
board"  of  directors ; — Held,  that  the  right  of  removal  was  complete, 
independent  of  any  by-law  on  the  subject.     Ib. 

3.  Under  the  act  of  Congress,  the  directors  have  power  to  fill  all  vacan-, 
cies  in  the  board.     Ib. 

4.  Where  a  member  of  a  corporation  performs  an  act  in  direct  contra- 
vention of  the  purposes  for  which  the  charter  was  obtained,  he  may  be 
expelled.     Supreme  Ct.,  Sp.  T.,  1864,  People  on  rel.  Thatcher  a.  N.  Y. 
Commercial  Association,  Ante,  271. 

5.  The  charter  of  an  incorporated  company  stated  that  the  company  was 
formed,  among  other  things,  "to  inculcate  just  and  equitable  principles 
in  trade." 

Held,  that  they  might  expel  a  member  for  obtaining  goods  under 
false  pretences,  though  the  offence  was  not  committed  within  the 
local  jurisdiction  of  the  corporation,  nor  against  a  member  of  the  as- 
sociation. Ib. 

6.  A  corporation  may  expel  a  member  for  a  breach  of  the  corporator's 
duty  towards  it.     Ib. 

7.  The  agents  of  a  corporation  cannot,  in  their  individual  capacities,  be 
compelled  to  discover  the  books  of  the  corporation ;  and  on  a  motion 

•   to  require  them  to  do  so,  the  court  will  not  enter  into  the  question 
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whether  the  incorporation  is  fictitious.     Supreme  Ct.,  Sp.  T.,  1864, 
Opdyke  a.  Marble,  Ante,  266. 

8.  A  municipal  corporation,  forbidden  by  law  to  make  any  additional  al- 
lowance beyond  the  legal  claim  under  any  contract  with  them,  may 
nevertheless  waive  a  forfeiture  incurred  by  a  contractor  by  not  com- 
pleting performance   by  the  day  named  in  the  contract.     Supreme 
Ct.,   Sp.  T,,   1864,    People*^  rel.  Cunningham  a.  Brennan,  Ante, 
100. 

9.  Foreign  corporations  are  to  be  deemed  "  persons"  within  the  meaning 
of  a  statute  relating  to  taxation,  unless  a  different  intent  is  indicated  in 
the  statute.     Ct.  of  Appeals,  1864,  British  Commercial  Life  Ins.  Co.  a. 
Commissioners  of  Taxes,  Ante,  118. 

10.  The  act  of  1845  (ch.  234,  256), — which  provides  that  upon  the  re- 
turn of  an  execution  against  a  foreign  corporation,  unsatisfied  in  whole 
or  in  part,  the  creditor  may  commence  a  suit  against  any  debtor  to 
the  corporation,  against  the  subscribers  to  its  capital  stock,  shareholders 
or  stockholders,  or  any  or  all  of  them,  and  may  recover  in  such  suit  or 
suits  any  sums,  to  the  amount  due  the  plaintiff,  "which  such  defend- 
ant or  defendants  could  be  liable  to  pay  in  any  event  in  the  State  or 
government  where  such  corporation  is  located," — does  not  undertake  to 
establish  any  new  liability  on  the  part  of  stockholders  or  debtors  of 
such  corporations,  but  only  provides  for  subrogating  creditors  of  the 
corporation,  proceeding  against  it  by  attachment  in  this  State,  to  such 
rights  as  the  corporation  itself,  under  the  local  law,  or  the  lex  loci  con- 

,  tractus,  might  have  enforced  against  the  stockholder  or  debtor.  A 
plaintiff,  being  a  judgment  and  execution-creditor  of  the  corporation, 
and  bringing  himself  within  the  terms  of  the  act,  must,  in  order  to  a 
recovery  under  it,  establish  a  present  debt  and  liability  to  the  corpora- 
tion from  the  person  sought  to  be  charged,  if,  as  a  stockholder,  accord- 
ing to  the  lex  domicilii  of  the  corporation,  and  if  under  any  other  con- 
tract, under  the  lex  loci  contractus.  The  law  does  not  assume  to  de- 
clare or  create  a  liability,  but  undertakes  to  deal  with  and  dispose  of 
liabilities  existing  already.  Ct.  of  Appeals,  1862,  Seymour  a.  Sturgess, 
26  N.  Y.,  134. 

COSTS. 

1.  If,  after  suit  brought,  the  plaintiff  receives  from  the  defendant  the  full 
amount  claimed  with  interest,  without  insisting  on  payment  of  costs, 
his  rights  to  costs  becomes  extinguished.     Supreme  Ct.,  1864,  Bendit 
a.  Annesley,  42  Barb.  192 ;  S.  C.,  27  How.  Pr.,  184. 

2.  Costs  must  be  adjusted,  according  to  the  statute  as  it  existed  at  the 
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time  when  the  verdict  was  given  (and  the  dismissal  of  the  complaint 
is  in  this  respect  the  same  as  a  verdict),  as  respects  all  items  prior 
thereto.  JV.  T.  Superior  Ct.,  1864,  Scudder  a.  Gori,  Ante,  207. 

3.  In  action  for  trespass  on  land,  where  the  metes  and  bounds  of  the 
premises  claimed  to  be  owned  by  the  plaintiff  are  set  out  in  the  com- 
plaint, and  the  defendant,  in  his  answer,  admits  that  the  plaintiff  is  the 
owner  of  the  premises  thus  described,  but  denies  that  the  alleged  tres- 
pass is  upon  such  premises,  so  that  the  issue  on  the  trial  is  one  of  loca- 
tion depending  upon  the  accuracy  of  measurement, — the  case  is  not  one 
involving  a  question  of  title ;  it  involves  only  a  question  of  possession. 
JV.   Y.  Superior  Ct.,  Sp.  T.,    1864,  Heintz  a.  Dillinger,  28    How. 
Pr^  39. 

4.  In  an  action  for  the  recovery  of  possession  of  specific  personal  property, 
where  the  plaintiff  recovered  judgment  for  the  value  of  the  property, 
amounting  to  $43.70,  together  with  6  cents  damages  for  the  unlawful 
taking ; — Held,  that  he  was  entitled,  to  recover  the  same  amount  as 
costs,  by  the  fourth  subdivision  of  section  304,  of  the  Code, — which 
provides  that  in  an  action  to  recover  the  possession  of  personal  proper- 
ty, if  the  plaintiff  recover  less  than  $50  damages,  he  shall  recover  no 
more  costs  than  damages,  unless  he  recover  property,  or  the  possession 
be  adjudged  to  him,  the  value  of  which,  with  the  damages,  amounts  to 
$50.     The  case  of  the  plaintiff  comes  within  the  category,  where  hav- 
ing failed  to  prove  the  value  of  the  property  to  be,  with  the  damages, 
equal  to  $50,  he  can  recover  no  more  costs  than  damages.     The  de- 
fendant is  not  entitled  to  costs,  because  they  are  by  section  305  given 
to  him  only  in  those  cases  where  the  plaintiff  is  not  entitled  to  recover 
them.     [9  Abbotts'  Pr.,  361 ;  14  Ib.,  185.]     Supreme  Ct.,  1864,  Cor- 
bin  a.  Milton,  27  How,  Pr.,  76. 

5.  It  does  not  alter  the  case  that  no  proceedings  were  at  any  time  taken 
by  the  plaintiff  for  the  claim  and  delivery  of  the  property  to  him,  pur- 
suant to  section  206,  <fcc.,  of  the  Code.     It  is  not  imperative  upon  the 
plaintiff  to  make  the  claim  for  delivery,  and  furnish  the  security  provi- 
ded by  sections  206,  &c.,  of  the  Code.     The  language  is,  he  "  may" 
do  this  at  the  time  of  issuing  the  summons  or  before  answer.     These 
provisions  were  intended  to  give  a  privilege  or  election  to  the  plaintiff, 
since  there  doubtless  would  arise  cases  where  the  property  was  of  such 
a  peculiar  character,  that  neither  its  value,  nor  any  damages  that  might 
be  awarded  for  its  detention,  would  afford  the  true  owner  any  compen- 
sation for  its  loss  or  permanent  deprivation,  while  in  others  such  an 
amount  would  afford  a  full  indemnity  ;  or  he  might  be  willing  to  wait 
and  run  his  chance  of  restitution  upon  the  final  judgment.     [Abbotts' 
Pr.,  176.]     76. 
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6.  Where  a  proceeding  upon  mandamus  goes  to  trial  upon  an  issue  of 
fact,  the  costs  of  the  action  are  not  affected  by  the  fee-bills  of  1840  or 
the  Code,  but  are  still  to  be  taxed  under  the  fee-bill  contained  in  the 
Revised  Statutes.     Supreme  Ct.,  1864,  People  a.  Lewis,  28  How.  Pr.r 
159. 

7.  In  proceedings  upon  a  common-law  certiorari,  to  review  proceedings 
of  commissioners  of  highways,  the  prevailing  party  is  entitled  to  costs. 
(Reviewing  conflicting  authorities.)  Supreme  Ct.,  1863,  People  on  reL 
Muller  a.  Commissioners  of  Schodack,  27  How.  Pr.,  158. 

8.  The  same  costs  are  given  by  section  307  of  the  Code  of  Procedure,. 
upon  an  application  at  special  term  for  a  judgment  upon  a  special  ver- 
dict, or  for  anew  trial  upon  a  case,  as  upon  an  appeal  from  a  judg- 
ment.    N.  Y.  Superior  Ct.,  1864,  Scudder  a.  Gori,  Ante,  207. 

9.  Section  307  of  the  Code  of  Procedure  which  prescribes  the  amount  of 
costs  allowed  in  civil  actions,  amended.     Laws  of  1864;  995,  ch.  413. 

10.  A  termfee  is  not  taxable  for  the  'term  at  which  a  cause  was  tried. 
The  argument  of  an  appeal  is  a  trial  within  this  rule.     Supreme  Ct.,. 
Sp.  T.,  1864.     Place  a.  The  Butternuts  Woolen  and  Cotton  Manuf'g, 
Co.,  28  How.  Pr.,  184. 

11.  In  an  action   against  a  judgment-creditor  and  a  sheriff,  to  recover 
damages  for  an  inequitable  and  oppressive  use  of  process,  where  it  ap- 
pears that  the  sheriff  only  followed  the  directions  of  the  other  defen- 
dant, it  is  proper  to  make  a  discrimination  in  his  favor,  by  making  the 
former  primarily  liable  for  the  payment  of  the  costs.     Supreme  Ct., 
1864,  Cantine  a.  Clark,  41  Barb.,  629. 

12.  In  an  action  to  redeem  real  property  which  the  defendants  have  re- 
sisted on  a  point  of  law,  which  wholly  fails  them,  costs  should  not  be 
allowed  to  them  on  judgment  against  them,  as  in  ordinary  cases  of  re- 
demption.    N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Davis  a.  Duffie,  Ante, 
360. 

13.  A  verdict  should  not  be  set  aside  on  the  sole  ground  that  it  was  against 
evidence,  except  on  payment  of  costs  by  the  party  against  whom  it 
was  rendered.     The  rule  has  been  settled  and  uniformly  acted  upon  so 
long  that  it  ought  not  to  be  changed  by  the  courts.     Supreme  Ct., 
1864,  Overing  a.  Russell,  28  How.  Pr.,  151. 

14.  In  actions  where  the  statute  provides  for  double  costs  it  is  unneces- 
sary that  additional  costs  should  be  mentioned  by  the  appellate  court. 
It  leaves  no  discretionary  power,  but  provides  absolutely  for  the  amount 
of  costs  to  be  taxed  [3  R.  S.,  908],  and  it  remains  only  for  the  clerk 
to  adjust  the  same,  and  include  them  in  the  judgment.     And  where 
the  clerk  refuses  or   neglects  so  to  tax  the  costs,  the  court  will  com- 
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pel  him.  JV.  Y.  Superior  Ct~,  1865,  Carpentier  a.  Willett,  28  How. 
Pr.,  376. 

15.  Under  an  order  denying  a  motion  on  a  case  made,  for  a  new  trial, 
"  with  costs,"  only  costs  of  an  order,  that  is  ten  dollars,  are  taxable. 
Supreme  Ct.,  Sp.  T.,  1864,  Lawrence  a.  Smith,  Ante,  196. 

16.  A  want  of  funds  by  a  receiver,  to  pay  the  costs  of  an  action  brought 
by  him  against  a  third  person,  in  which  he  is  unsuccessful,  ought  to 
be  conclusive  evidence  of  bad  faith  on  his  part,  within  the  provision  of 
the  Code  of  Procedure  (§  817),  which  charges  trustees  with  costs  per- 
sonally, when  they  have  been  guilty  of  bad  faith.     N.   Y.  Superior 
Ct.,  Sp.  T.,  1863,  Cumraing  a.  Egerton,  9  Bosw.,  684.. 

17.  The  sections  of  the  statute  prohibiting  the  recovery  of  costs  in  suits 
at  law,  against  executors  and  administrators,  where  payment  has  not 
been  unreasonably  resisted  or  neglected,  and  where  there  has  been  no 
refusal  to  refer  the  claims,  apply  to  suits  commenced  against  such  ex- 
ecutors and  administrators,  and  not  to  suits  commenced  against  the 
testator  or  intestate  in  his  lifetime.     [Citing  3  Duer,  669;  16  How., 
Pr.,  286,  and   overruling   15  How.  Pr.,  79.]      Ct.  of  Appeals,  1863. 
Merritt  a.  Thompson,  27  N.  Y.,  225. 

18.  The  provision  of  the  Code  of  Procedure  (§  317),  preventing  costs 
from  being  recovered  against  executors,  &c.,  where  they  are  exempt 
by  the  provisions  of  the  Revised  Statutes,  is  intended  only  to  exempt 
them  personally,  and  not  to  exempt  the  estate.     N.  Y.  Superior  Ct., 
Sp.  T.,  1863,  Murray  a.  Smith,  689. 

19.  Where  a  claim  by  a  party  as  administrator  might  have  been  n^ade 
bjfchim  in  his  own  right,  it  is  proper  to  charge  him  personally  with 
the  costs  on  his  failure  to  establish  such  claim.     Supreme  Ct.,  1865, 
Brockett  a.  Bush,  Ante,  337. 

20.  No  costs  will  be  taxed  for  the  attendance  and  travel -fees  of  foreign 
witnesses  at  previous  circuits,  where  they  have  all  disappeared  when 
the  cause  was  tried.     Supreme  Ct.,  Sp.  T.,  1863,  Mead  a.  Mai  lory,  27 
How.  Pr.,  32. 

21.  And  in  allowing  the  fees  of  home  witnesses  who  attend  at  the  trial, 
and  who  reside  but  a  short  distance  from  the  court-house  and  in  the  same 

• 

county,  any  travel-fees  for  such  witnesses  charged  as  having  been  sub- 
poenaed and  traveled  from  a  far-distant  county,  will  be  stricken  out. 
If  they  were  engaged  in  any  business  which  took  them  from  home, 
such  as  boating  on  the  canal,  they  should  have  been  subpoenaed  in  due 
time.  fl).  . 

22.  The  only  disbursements  which  are  to  be  allowed  in  adjusting  the 
costs  in  a  civil  action  under  the  Code  of  Procedure,  are  those  specified 
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in  section  311  of  the  Code.     If.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Hanel 
a.  Baare,  9  Bosw.,  682. 

23.  The  expenses  of  exemplified  copies  of  foreign  documents  are  not  tax- 
able, especially  where  there  is  no  affidavit  that  the  documents  were 
actually  and  necessarily  used,  or  obtained  necessarily  for  use.     Ib. 

24.  In  consideration  of  the  great  responsibility  to  which  the  sheriff  of 
the  city  and  county  of  New  York  is  subjected  in  the  discharge  of  his 
duty  under  an  attachment  issued  to  him  in  a  civil  action  under  the 
Code  of  Procedure,  it  is  reasonable  to  alloW  him  as  a  compensation  on 
the  settlement  or  withdrawal  of  such  actions,  an  amount  at  the  rate  of 
poundage  on  execution.     Bartlett  a.  Jessup,  Ante,  448. 

25.  Where  a  sheriff  serves  an  attachment  under  the  Code  of  Procedure, 
and  the  action  is  settled  or  withdrawn,  it  is  reasonable  to  allow  the 
sheriff  compensation  at  the  rate  of  poundage  on  the  levy  of  an  execu- 
tion.    Muller  a.  Santler,  Ante,  450. 

26.  He  is  not  entitled  to  commissions  like  those  of  trustees  under  the 
provisions  of  the  Revised  Statutes  for  merely  serving  an  attachment, 
though  he  would  be  entitled  thereto  where  he  has  to  perform  services 
similar  or  equivalent  to  those  rendered  by  such  trustees.  Ib. ;  Jelling- 
haus  a.  Scheldt,  Ante,  452. 

27.  Where  a  sheriff  serves  an  attachment  upon  the  debtors  of  the  de- 
fendant therein,  he  is  entitled  to  his  poundage  upon  the  sum  collected 
thereby  as  upon  an  execution.     Jellinghaus  a.  Scheidt,  Ante,  452. 

28.  The  sheriff  having  levied  an  attachment  upon  a  vessel  under  the  act 
of  1860,  which  gave  proceedings  by  attachment  for  collection  of  de- 
mands against  ships  and  vessels  (since  repealed  by  the  act  of  1*62), 
and  the  parties  in  whose  favor  the  attachment  issued,  secured  their 
debt  or  lien  by  compromise,  or  receiving  a  bond  as  security  for  the 
debt  or  lien ; — Held,  that  the  sheriff  was  entitled  to  his  poundage. 
Allaire  Works  a.  Hu  Quang,  Ante,  448,  note. 

29.  The  pro  vision  of  section  243  of  the  Oode^f  Pro.,  which  fixes  the  sheriffs 
fees  upon  attachments  and  other  provisional  remedies  under  the  Code, 
amended  by  adding  "  that  no  poundage  or  other  compensation  shall  be 
allowed  to  the  said  sheriff  (except  his  fee  of  fifty  cents  for  making  the 
levy,  and  such  compensation  for  his  trouble  and  expense  in.  taking  posses- 
sion of  and  preserving  the  property  as  shall  be  fixed  by  the  officer  issuing 
the  attachment),  unless  a  settlement  shall  be  had,  or  a  judgment  shall  be 
recovered,  and  collected  in  whole  or  in  part,  in  the  action  in  which  the 
attachment  in  this  title  referred  to  shall  have  issued.     And  where  a  judg- 
ment shall  have  been  recovered  and  collected  in  part  only,  the  amount  of 
his  poundage  shall  not  be  estimated  upon  any  sum  greater  than  the  sum 
collected  upon  such  judgment.     And  where  a  settlement  shall  bt  had,  the 
amount  of  his  poundage  shall  not  be  estimated  upon  any  sum  greater  than 
the  amount  at  which  said  settlement  is  made."     Laws  0/1865,  ch.  615. 

30.  Allowance  in  foreclosure  cases  to  be  estimated  on  the  amount  found  due 
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or  unpaid,  on  the  mortgage.     Laws  of  1865,  ch,  615,  §  8,  amending  Code 
of  Pro.,  §  309. 

31.  The  provision  of  the  last  sentence  of  section  309  of  the  Code  of  Pro. 
authorizing  further  allowance  in  difficult  cases,  amended  to  read  as  follows : 
In  difficult  and  extraordinary  cases,  where  a  defence  has  been  interposed  or 
in  such  cases  where  a  trial  has  been  had*  and  in  actions  or  proceedings  for 
the  partition  of  real  estate,  the  court  may  also,  in  its  discretion,  make  a 
further  allowance  to  any  party,  not  exceeding  five  per  cent,  upon  the 
amount  of  the  recovery  or  claim,  or  subject-matter  involved.     Laws  of 
1865,  ch.  615,  §  8. 

32.  Costs  incurred  by  a  trustee  in  protecting  the  estate  confided  to  his 
care  should  be  reimbursed  to  him  out  of  the  estate ;  and,  if  the  estate 
consists  of  both  real  and  personal  property,  from  the  personal  property 
first.     And  it  is  error  not  to  allow  such  costs  upon  an  accounting, 
•where  a  decree  of  a  court  of  foreign  jurisdiction  directs  them  to  be 
paid  by  the  trustee  out  of  the  estate  of  the  deceased,  and  they  have 
actually  been  paid  under  such  decree.     Ct.  of  Appeals,  1864,  Young 
a.  Brush,  Ante,  171. 

33.  Where  an  assignee  of  a  cause  of  action  for  damages  to  personal  pro- 
perty sues  thereon,  while  the  costs  of  a  former  unsuccessful  action  for 
the  same  cause  by  his  assignor  remain  unpaid,  the  court  will,  on  ap- 
plication of  the  defendant,  stay  the  proceedings  in  the  latter  suit  until 
such  costs  are  paid.     The  plaintiff  in  the  second  action  is  to  be  deemed 
in  privity  with  the  assignor,  and  can  take  by  the  assignment  no  better 
position  or  standing  than  the  latter  possessed.     Supreme  Ct.,  Sp.  T^ 
1864,  Richardson  a.  White,  27  How.  Pr.,  155. 

.  WITNESS,  9-11. 

CORONER. 

1.  Under  the  Code  of  Procedure  (§§  185,  419),  the  coroner  may  call  to. 
his  aid  the  power  of  the  county,  in  a  proper  case,  in  executing  an  or- 
der of  arrest  in  an  action  in  which  the  sheriff  is  a  party.     N.  Y.  Su- 
perior Ct.,  1861,  Slater  a.  Wood,  9  Bosw.,  15. 

2.  The  mere  fact  that  the  officer  had  not,  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient  cause  for  summoning  them,  does  not 
affect  the  duty  of  the  persons   summoned  to  aid  him,  if,  when  they 
come  together,  resistance  is  offered  to  his  executing  the  process,  nor 
the  consequent  liability  of  those  who  make  or  cause  such   resistance, 
except  that  it  may  perhaps  affect  the  question  of  damages.  •  Ib. 

*  The  amendment  Consists  in  inserting  the  words  italicized,  and  omitting,  at 
the  asterisk,  the  words  "  except  in  any  of  the  actions  or  proceedings  other  than 
those  for  the  partition  of  real  estate  specified  in  section  308." 
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COUNTER-CLAIM. 

1.  In  actions  arising  upon  contract,  the  Code  of  Procedure  allows  the 
defendant  to  interpose  a  counter-claim,  which,  if  unconnected  with  the 
transaction  set  forth  in  the  complaint,  must  also  arise  upon  contract, 
and  it  must  have  existed  at  the  commencement  of  the  actiou  (§§  149, 
150.)     It  is  not  essential  that  the  contract  upon  which  the  counter- 
claim is  based  should  be  an-  express  one.     The  classification  of  actions 
and  defences  does  not,  in  the  Code,  or  by  the  ancient  practice,  recog- 
nize any  distinction  between  express  and  implied  contracts.     The  dis- 
tinction made  by  the  second  sub-division  of  the  150th  section  is  be- 
tween demands  arising  ex  contractu  and  such  as  originate  in  a  tort, 
according  to  the  former  classification.     Ct.  of  Appeals,  1863,  Andrews 
a.  Artizans'  Bank,  26  N.  F.,  298. 

2.  An  agreement  by  the  plaintiffs  with  the  master  of  a  vessel  which  the 
defendant  chartered,  to  pay  demurrage  for  delay,  cannot  form  the  basis 
of  a  counter-claim  by  the  defendant  against  the  plaintiffs  for  demurrage 
paid  by  him.     N.  Y.  Superior  Ct.,  1861,  Delafield  a.  De  Graw,  9 
Bosw.,  1. 

3.  That  the  defence  of  usury  is  not  a  counter-claim,  within  the  meaning 
of  the  Code.     Prouty  a.  Eaton,  41  Barb.,  409. 

4.  That  eviction  of  a  tenant  by  paramount  title,  from  a  part  of  the  de- 
mised premises,  so  as  to  suspend  a  portion  of  the  rent,  being  a  breach  of 
the  implied  covenant  for  quiet  enjoyment,  is  available  as  a  ground  for 
a  counter-claim   to  the  rent.     JV.  Y.   Superior  Ct.,  1861,  Moffat  a» 
Strong,  9  Bosw.,  57. 

5.  In  an  action  by  one  of  several  trustees  against  the  others,  in  which  he 
alleges  a  breach  of  trust,  and  asks  their  removal  and  the  appointment 
of  new  trustees  in  place  of  them,  they  may  set  up  as  a  counter-claim 
that  the  plaintiff  has  been  guilty  of  breaches  of  trust,  by  violations  of 
the  same  trust  instrument,  and  demand  that  he  account,  and  may  also  de- 
mand his  removal.  Supreme  Ct.,  Sp.  T.,  1864,  Vose  a.  Galpen,  Ante,  96, 

6.  Where  plaintiff  sued  to  recover  on  a  contract  by  which  defendant  had 
agreed  to  purchase  merchandise,  subject  to  inspection  by  a  government 
officer,  and  the  defendant  set  up  as  a  counter-claim  damages  by  breach 
of  the  contract  on  the  plaintiffs  part ; — Held,  that  to  establish  the 
counter-claim  for  damages  for  such  breach,  the  defendant  must  prove 
his  damages.     Proof  of  mere  rejection  on  inspection  would  entitle  him 
at  most  to  nominal  damages ;  and  this  alone  was  not  ground  for  re- 
versing a  judgment  against  him  for  the  price.     N.  Y.  Superior  Ct.r 
1861,  Delafield  a.  DeGraw,  9  Bosio.,  1. 
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COUNTY  CLERKS. 

Clerks  of  counties  authorized  to  record  and  index  notices  of  pendency  of 
action  and  charge  fees  therefor.    Laws  of  1864,  83,  ch.  53. 


COUNTY  COURTS. 

1.  County  courts  have  jurisdiction  of  actions  for  the  specific  performance 
of  contracts.     This,  equally  with  a  suit  for  partition,  is  one  of  the 
u  special  cases"  in  regard  to  which  it  was  competent  for  the  legislature 
to  confer  equity  powers  upon  the  county  court.     [Code,  §  30,  sub.  7, 
16  N.  Y.,  80.]     Supreme  Ct.,  1864,  Williston  a.  Williston,  41  Barb., 
635. 

2.  The  county  .courts  (by  the  judiciary  act  of  1847)  have  the  same  power 
the  late  court  of  common  pleas  had  to  incorporate  a  bill  of  exceptions 
or  a  case  and  exceptions  into  a  judgment  roll,  in  an  action  brought 
into  such  a  court  by  appeal  from  a  justices'  court.     And  the  supreme 
court,  on  appeal  from  such  judgment  of  the  county  court,  can  review 
any  errors  brought  up  by  the  record,  including  those,  of  course,  which 
are  contained  in  the  case  or  exceptions.     Supreme  Ct,,  1864,  Monroe 
a.  Monroe,  27  How.  Pr.,  208.  , 

CREDITORS'  SUIT,  10. 

COUNTY  JUDGES. 

1.  Under  section  388  of  the  Code  of  Procedure,  the  county  judge  has 
power  to  order  a  discovery  in  an  action  pending  in  the  county  court. 
Supreme  Ct.,  1864,  Broderick  a.  Shelton,  Ante,  213. 

2.  An  act  to  provide  for  the  election  of  a  special  county  judge  in  and  for  the 
county  of  Monroe.     Laws  of  1864,  860,  ch.  368. 

COURT. 

It  belongs  to  the  inherent,  essential  powers  of  the  court  to  exercise  so 
efficient  a  control  over  every  proceeding  in  an  action,  as  effectually  to 
protect  every  person,  actually  interested  in  the  result,  from  injustice 
and  fraud  ;  and  the  court  will  not  allow  itself  to  be  made  the  instru- 
ment of  wrong.  Supreme  Ct.,  Sp.  T.,  1864,  Baldwin  a.  Mayor,  <fec., 
42  Barb.,  549. 

JURISDICTION. 
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COURT  OF  APPEALS. 

1.  When  a  notice  of  appeal  has  been  served  and  the  proper  undertaking 
perfected,  although  the  return  has  not  been  filed,  the  case  is  so  far  re- 
moved from  the  subordinate  Court  that  the  Court  of  Appeals  can  enter- 
tain any  application  which  the  case,  in  its  then  condition,  may  render 
necessary.     Ct.  of  Appeals,  1863,  Adams  a.  Fox,  27  N.  I7".,  640. 

2.  Where  the  Supreme  Court,  at  general  term,  affirms  a  judgment,  any 
finding  of  facts,  contradictory  or  supplementary  to  that  of  the  referee 
or  judge  who  originally  tried  the  case,  is  unauthorized  and  disregarded 
by  the  Court  of  Appeals.     This  court  does  not  look  at  the  finding,  or 
statement  of  facts,  made  by  the  general  term.     The  general  term  has 
no  authority  by  the  Code  to  make  or  find  such  statement.     The  facts 
must  be  found  by  the  primary  tribunal,  the  referee  or  the  court  which 
tried  the  action,  without  a  jury,  and  such  finding  is  conclusive  upon 
this  court  when  it  is  affirmed  by  the   general  term.     And  it  is  also 
conclusive  in  the  case  of  reversal  by  the  general  term,  unless  it  be  stated 
in  the  order  of  reversal  that  the  judgment  is  reversed  upon  questions  of 
fact.     Ct.  of  Appeals,  1862,  Phelps  a.  McDonald,  26  N.  Y.,  82. 

3.  Accordingly,  where  a  referee  omitted  to  find  any  thing  in  respect  to 
the   allegations  of  a  counterclaim  set  up  by  the  defendant,  and  the 
Supreme  Court,  at  general  term,  affirming  the  judgment,  found  the 
facts  stated  in  the  counterclaim  for  the  purpose  of  enabling  the  defen- 
dant to  raise  a  question  thereupon,  the  Court  of  Appeals  declined  to 
look  into  such  supplementary  finding.     Ib. 

4.  An  act  to  provide  for  the  appointment  of  a  crier  and  two  attendants  for 
the  Court  of  Appeals.     Laws  of  1864,  148  ch.,  95. 

APPEAL  ;  ERROR,  2. 


COURT  OF  COMMON  PLEAS  OF  THE  CITY  AND  COUNTY  OF 

NEW  YORK. 

1.  An  action  to  set  aside  an  assignment  made  by  the  directors  of  a  com- 
pany as  fraudulent  as  against  stockholders,  is  an  ordinary  equity  pro- 
ceeding within  the  jurisdiction  of  the  Court  of  Common  Pleas  of  the 
city  of  New  York.     People  a.  N.  Y.  Common  Pleas,  Ante,  438. 

2.  The  Court  of  Common  Pleas  has  as  ample  jurisdiction  of  ordinary 
equity  proceedings  as  the  Supreme  Court,  though  the  visitatorial  pew- 
ers  over  corporations  belong  exclusively  to  the  Supreme  Court.    /&. 


NEW  YQRK  :  1865.  503 


CREDITOR'S  SUIT. 


CREDITOR'S  SUIT. 

1.  A  judgment-creditor  of  a  partnership,  after  insolvency  of  the  part- 
nership and  its  members,  may  maintain  an  action  against  them  and  a 
fraudulent  assignee  who,  with  knowledge  of  the  insolvency  and  the 
equities  of  creditors,  and  with  intent  to  defraud  the  creditors,  has  taken 
an  assignment  of  the  partnership  property,  to  compel  the  latter  to  ac- 
count, as  a  trustee,  for  the  assets,  and  have  the  fund  distributed  among 
all  creditors  who  are  entitled  to  share  in  the  fund,  and  who  may  come 
in  and  contribute  to  the  expenses  of  the  action.     And  in  such  action  it 
is  not  necessary  to  aver  or  prove  the  issue  of  an  execution.     The  action 
does  not  depend' on  the  existence  of  a  lien,  or  the  failure  of  the  remedy 
at  law,  but  on  the-  equitable  rights  of  the  plaintiff  as  a  cestui  que  trust, 
arising  out  of  the  insolvency  and  fraud.     Supreme  Ct.,  1863,  Fassett 
a.  Tallmadge,  Ante,  48. 

2.  It  seems,  that  such  an  action  might  be  maintained  by  a  simple  con- 
tract-creditor.    Ib. 

3.  There  is  no  reason  why,  in  such  a  case,  the  creditors  should  be  com- 
pelled to  bring  numerous  useless  suits  at  law,  when  they  can  all  prove 
their  claims  in  the  one  suit  in  equity.     Ib. 

4.  In  such  action,  the  objection  that  the  complaint  does  not  allege  the 
insolvency  of  the  individual  partners  cannot  be  taken  for  the  first  time 
on  appeal  from  the  final  judgment,  after  answering  and  trial.     Ib. 

5.  A  judgment  creditor,  having  no  titlej>r  specific  lien,  may  maintain  an 
action  to  obtain  the  cancellation  of  prior  judgments  which  are  apparent 
liens  upon  the  lands  of  his  debtor,  but  which  he  alleges  to  have  been 
paid,  and  this  without  alleging  any  collusion  on  the  part  of  the  debtor 
to  keep  the  judgments  on  foot  to  defraud  his  creditors.     It  is  not  neces- 
sary in  order  to  maintain  the  action  that  one  or  both  of  the  parties  shall 
have  obtained  a  title  to  the  land  claimed  to  be  encumbered.     It  is  not 
any  objection  that  the  parties  each  claim  only  a  lien  by  judgment. 
Ct.  of  Appeal*,  1863,  Shaw  a.  Dwight,  21  N.  Y.,  244. 

6.  In  order  to  maintain  such  action  it  is  not  necessary  that  the  creditor 
should  have  issued  execution  to  the  county  in  which  the  lands  lie.    It 
is  sufficient  that  an  execution  has   been  returned  unsatisfied  in  the 
county  where  the  debtor  resides,  and  that  his  judgment  is  a  lien  on 
the  land.     It  is  necessary  for  him  to  show  that  he  had  exhausted  his 
remedy  against  the  debtor's  personal  property  ;  but  this  is  done  prima 
facie  by  a  return  of  nulla  bona,  to  an  execution  issued  to  the  county 
where  he  resided.     Ib. 

7.  Where  the  subjects  sought  to  be  reached  are  things  in  action,  an  exe- 
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cution  returned  is  necessary  by  the  express  provision  of  the  statute. 
(2  R.  S.  174.)  And  even  where  it  is  sought  to  subject  land  by. re- 
moving an  obstruction  to  the  plaintiff 's  execution,  &  fieri  facias  should 
be  returned  unsatisfied,  for  the  purpose  of  showing  that  the  plaintiff 
is  under  the  necessity  ot  asking  the  aid  of  .the  court,  on  account  of  his 
inability  to  collect  his  debt  by  process  against  the  debtor's  goods  or 
chattels ;  but  it  is  not  necessary  for  the  purpose  of  perfecting  his  lien 
upon  the  land,  for  that  is  bound  as  strongly  as  it  can  be  by  docketing 
the  judgment.  It  is  sufficient,  therefore,  if  the  execution  be  issued  to 
the  county  where  the  goods  would  be  likely  to  be  found,  if  there  were 
any.  Ib.  « 

8.  Where,  in   case  of  assets  in  controversy  among  creditors,  a  receiver 
has  been  appointed  in  a  suit  brought  by  a  part  of  the  creditors,  other 
creditors,    prosecuting  another  suit,  which  seeks  to  appropriate  and 
apply  the  assets,  to  the  exclusion  of  the  rights  •  claimed  by  the  former, 
cannot  have  a  second  receiver   appointed,  unless  the  first  receiver  or 
the  creditors  he  represents,  are  made  parties  to  the  latter  action,  and 
have  opportunity  to  be  heard  on*  the    question.     N.  Y.  Superior  Ct., 
1862,  Bank  of  Mutual  Redemption  a.  Sturgis,  9  BQSW.,  608.     Com- 
pare S.  C.  660,  and  Scheidt  a.  Sturgis,  10  Ib. 

9.  Thus,  where  the  plaintiffs  held  bills  drawn  by  R.,  upon,  and  accepted 
by  S.  &  Co.,  his  factors,  who  had  a  lien  upon  the  general  residue  of 
goods  in  their  hands  for  such  acceptances  and  other  advances,  and,  in 
actions  on  the  bills  against  R.,  the  plaintiffs  issued  attachments  against 
his  property,  and  levied  on  th*  goods  in  the  hands  of  S.  &  Co.,  who 
certified  to  the  Sheriff  that  they  had  no  property  of  R.;  and  the  plain- 
tiffs, after  obtaining  judgments,  and  their  executions  being  returned 
unsatisfied,  brought  a  creditor's  suit  for  the  benefit  of  themselves  and 
all  other  creditors  similarly  situated,  seeking  to  reach  the  goods  and 
have  them  applied  to  pay  their  judgments; — Held,  that  as  it  appeared 
that  other  creditors,  holding  such  bills,  with  an  equal  right  to  have 
the  assets  applied  to  their  payment,  had  already  had   a  receiver  ap- 
pointed in  an  action  on  their  own  behalf,  the  court  should  not  appoint 
a  second  receiver,  at  the  instance  of  the  present  plaintiffs.     Ib. 

10.  Even  if  S.  &  Co.,  should  be  deemed  to  have  lost  their  lien  as  factors, 
by  certifying  that  they  had  no  goods  of  R.,  this  cannot  affect  the  right 
of  other  creditors,  who,  before  the  certificate  was  given,  had  acquired 
an  equitable  right  to  have  the  assets  applied   to  pay  acceptances  held 
by  them.     Ib. 

11.  Where  an  assignment  for  the  benefit  of  creditors  is  made,  by  the 
members  of  a  partnership,  giving  preference  to  the  payment  of  the 
partnership  debts,  a  creditor  of  the  partnership  cannot  have  the  assign- 
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ment  set  aside  as  void,  because  its  provisions  as  to  the  subsequent  pay- 
ment of  creditors  of  individual  partners  contain  a  direction  calculated 
to  hinder  and  delay  them.  No  creditor  but  the  one  who  is  hindered, 
delayed  or  defrauded  by  the  particular  provision  complained  of,  can 
avoid  the  instrument  on  that  account.  N.  Y.  Superior  Ct.,  1862, 
Morrison  a.  Atwell,  9  Bosw.,  503. 

12.  Where  one  of  several  creditors  of  an  insolvent,  who  all  had  an  equit- 
able lien  on  goods  and  securities  of  his  in  the  hands  of  his  factors,  is- 
sued an  attachment,  and  served  it  upon  the  factors,  and  they,  being 
also  insolvent  and  desiring  in  good  faith  to  have  the  fund   applied 
equitably  among   their  consignor's  creditors,  procured  a  suit   to  be 
brought  against  themselves  and  him  for  that  purpose,  by  certain  of 
such  creditors  other  than  the  plaintiffs  in  the  attachment,  the  suit  being 
on  behalf  of  all  such  of  the  creditors  as  should  come  in  and  contribute 
to  its  expenses ; — Held,  that  the  instituting  of  such  suit  and  the  ap- 
pointment of  a  receiver  therein,  could  not  be  deemed  collusive,  and  a 
reason  for  the  interference  of  a  court  of  equity  in  behalf  of  the  attach- 
ment creditors.     N.   Y.  Superior  Ct.,  Sp.  T.,  1862,  Bank  of  Mutual 
Redemption  a.  Sturgis,  9  Bosw.,  660. 

13.  When  a  judgment-creditor  shall  have  died,  leaving  unsatisfied,  in  whole 
or  in  part,  a  judgment  in  a  county  court  recovered  by  him  in  his  lifetime, 
such  judgment  may  be  enforced,  and  execution  to  collect  or  satisfy  the 
amount  due  thereon  may  be  obtained  by  action  in  the  county  court  in 
which  such  judgment  was  recovered,  by  and  in  the  name  of  the  personal 
representatives  of  the  deceased  judgment  creditor,  or  by  and  in  the  name 
of  the  assignee  or  owner  of  said  judgment,  in  the  same  manner  and  with 
the  same  costs  as  judgments  in  like  cases  in  the  Supreme  Court  may  be  en- 
forced or  collected  by  action  in  the  Supreme  Court ;  and  said  county  court 
shall  have  jurisdiction  of  such  action  to  enforce  such  judgment  and  to  au- 
thorize execution  to  be  issued  thereon.     Laws  of  1864,  1194  ch.  543. 

CORPORATION,  10. 


CRIMINAL  LAW. 

1.  Proceedings  under  the  statute  respecting  bastardy  are  not  proceedings 
in   criminal   cases.     Supreme  Ct,,  1864,  Millett  a.  Baker,   42  Barb., 
215. 

2.  A  sentence  to  a  punishment  prescribed   by  law  for  an  offence  es- 
tablished by  the  verdict  will  not  be  reversed  merely  on  the  ground 
that  the  judge  may  have  misunderstood  the  degree  of  the  offence  of 
which  the  prisoner  was  convicted.     Supreme  Ct.,  1864,  Irving  a.  The 
People,  28  How.  Pr.,  205. 

3.  Upon  an  indictment  for  murder,  the  fact  of  the  voluntary  intoxica- 
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tion  of  the  prisoner  at  the  time  of  the  killing  is  not  material  in  deter- 
mining whether  the  offence  is  murder  or  only  manslaughter.  Supreme 
Ct,  1863,  Kenney  a.  People,  Ante,  91. 


DAMAGES. 

1.  The  measure  of  damages  upon  the  protest  for  non-acceptance  of  a  bill 
of  exchange  drawn  and  negotiated  in  this  State,  and  payable  in  Eng- 
land, and  for  a  sum  expressed  in  the  currency  of  that  country,  is  the 
face  of  the  bill,  adding  or  deducting  the  rate  of  exchange,  according 
as  it  is  above  or  below  par,  and  adding  ten  per  cent,  damages,  and  in- 
terest upon  both  the  debt  and  the  damages.      De  Rham  a.  Grove, 
Ante,  43. 

2.  The  principal  sum  is  to  be  ascertained  by  multiplying  the  sum  ex- 
pressed in  sterling  currency,  by  4.4444,  and  multiplying  the  product 
by  the  figures  which,  according  to  the  usage  of  business,  designate  the 
rate  of  exchange,  as  the  same  stood  at  the  time  of  protest  for  non-acept- 
ance.     Ib. 

3.  There  being,  during  the  suspension  of  specie  payments,  a  difference  in 
value  between  coin  and  legal  tender  notes,  the  lawful  money  of  the 
United  States,  and  consequently  two  rates  of  exchange,  one  for  the 
legal-tender  currency,  and  the  other  for  coin,  the  computation  is  to  be 
made  according  to  the  current  rate  of  exchange  in  currency,  not  ac- 
cording to  the  current  rate  of  exchange  in  coin.     Ib. 

4.  In  actions  for  the  breach  of  a  contract,  or  in  actions  on  an  indemnity- 
bond,  if  the  plaintiff  states  no  special  damages  in  his  complaint  he  is 
confined,  in  his  recovery,  to  such  as  arise  from  the  breach,  and  are 
proximate,  and  the  fair,  legal  and  natural  result  of  the  act  provided 
against.     [5  Wend.,  535;  25  Ib.,  383.]     Supreme  Ct.,  1864,  Hallock 
a.  Belcher,  42  Barb.,  199. 

5.  A  plaintiff  who  has  commenced  and  prosecuted  with  reasonable  dili- 
gence his  action  for  the  wrongful  conversion  of  shares  of  corporate 
stock,  is  entitled  to  recover  the  highest  price  it  has  reached  between 
the  time  of  conversion  and  the  end  of  the  trial.     This  is  the  true 
measure  of  damages,  in  an  action  upon  contract  to  replace  stock. 
[2  Cai.  Gas.,  200 ;  2  East.,  211  ;  20  Wend.,  91 ;  22  Ib.,  348  ;  3  Cow., 
82  ;  7  Ib.,  596 ;  1  C.  &  P.,  412  ;  Ib.,  625.]     It  is,  for  a  still  stronger 
reason,  the  proper  measure  in  an  action  of  trover,  for  the  wrongful 
conversion  of  stock.     Such  action  is  based  upon  the  plaintiff's  title  to 
the  stock  which  is  not  transferred  until  his  recovery  of  judgment,  and 
the  -withholding  of  his  stock  until  the  day  of  ^  trial  is  a  continuing 
wrong,  and  the  injury  which  the  owner  sustains  on  the  day  that  his 
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stock  has  reached  its  highest  value,  is  the  loss  of  such  value  on  that 
.  day,  whether  it  be  the  day  of  the  conversion  or  the  day  of  trial,  or 
any  intermediate  day.  And  unless  the  plaintiff  is  allowed  to  recover 
the  full  value  of  his  property  at  any  time  after  its  conversion,  down  to  the 
time  of  the  trial,  he  may  be  deprived  of  a  portion  of  his  indemnity,  as 
no  subsequent  action  can  be  brought  to  recover  any  increased  price 
after  the  commencement  of  the  action,  by  the  judgment  in  which  his 
title  is  transferred.  [3  Hill,  593.] 

So  held,  in  a  case  where  the  trial  was  protracted,  and  the  price  of 
the  stock  rose  during  its  continuance  from  $5,962  to  $8,175.  Ct.  of 
Appeals,  1863,  Romaine  a.  Allen,  26  N.  Y.,  309. 

6.  Where  the  interest  of  a  party  entitled  to  the  possession  of  personal 
property  replevied,  is  of  a  limited  nature,  less  than  the  actual  value  of 
the  property  the  value  of  the  property,  in  an  action  of  replevin  be- 
tween the  actual  owner  and  the  party  entitled  to  the  possession, 
should  be  assessed  at  a  sum  equivalent  to  the  limited  interest  of  the 
defendant  therein.  This  practice  was  adopted  under  the  provisions  of 
the  Revised  Statutes,  prior  to  the  Code,  to  avoid  circuity  of  action, 
and  it  has  since  continued  under  the  Code.  The  provision  of  the  Re- 
vised Statutes  was  similar  to  section  277  of  the  Code  in  respect  to  the 
assessment  of  the  value  of  the  property  replevied.  It  has  been  held 
in  several  cases  that  the  provision  of  the  Revised  Statutes,  in  respect 
to  assessing  the  value,  must  be  so  construed  as  to  cover  only  the  value 
of  the  special  or  limited  interest  of  the  prevailing  party  in  an  action 
between  the  actual  owner  and  a  party  having  a  limited  interest. 
[13  Wend.,  496,  499;  21  Ib.,  800.]  The  Code,  section  277,  must 
be  construed  in  the  same  manner.  [6  Bosw.,  178.]  This  rule  of  con- 
struction is  necessary  and  just.  Supreme  Ct.,  1864,  Rhoads  a.  Woods, 
41  Barb.,  471. 

INJUNCTION,  21,  22;  JUDGMENT,  16,  17. 


DEFAULT. 

1.  Where  a  default  was  taken  in  a  New  York  District  Court,  on  a  trial 
before  V.,  a  justice  officiating  in  the  absence  of  D.,  the  local  justice  ; — 
Held,  that  the  latter  had  power  to  open  and  excuse  the  default.     Su- 
preme  Ct«  1864,  People  a.  Campbell,  Ante,  1. 

2.  On  a  default  properly  excused,  the  court  will  not  impose  as  a  condi- 
tion of  opening  it,  that  the  defendant  should  not  set  up  that  the  note 
sued  on  was  given  for  money  won  at  play.     [10  Wend.,  595  ;  4  How. 
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Pr.,  214  ;  1  Kern.,  368.]     Supreme  Ct.,  1863,  Bank  of  Kinderhook  a. 
Gifford,  40  Barb.,  659. 

DEFENCES. 

1.  It  is  no  defence,  in  an  action  by  a  guardian,  against  one  who  has  col- 
lected moneys  of  the  estate  and  refuses  to  pay  them  over,  to  show  that 
the  defendant  became  the  guardian's  surety  upon  an  agreement  be- 
tween him  and  the  guardian,  that  the  surety  should  hold  the  property 
of  which  the  guardian  was  custodian,  for  his  own  indemnity,  and  that 
the  guardian  is  insolvent,  and  to  offer  to  pay  the  money  into  court ; 
such  an  agreement  is  void.     N.  Y.  Superior  Ct.,   1862,  Poultney  a. 
Randall,  9  £osw.,  232. 

2.  A  tenant  being  put  out  of  possession,  may  defend  an  action  for  the 
rent,  by  proof  that  he  was  ousted  by  one  having  a  title  paramount  to 
that  of  the  landlord,  although  the  ouster  was  not  by  virtue  of  a  judg- 
ment, decree,  or  any  legal  process ;  such  tenant  taking  the  burden  of 
proof  that  he  acted  in  good  faith,  and  that  such  title  was  in  fact  para- 
mount.    N.  Y.  Superior  Ct.,  1861,  Moffat  a.  Strong,  9  Bosw.,  57. 

3.  That  it  is  no  defence  to  an  action  to  foreclose  a  mortgage  that  the 
plaintiff  had  assigned  the  bond  and  mortgage  pendente  lite.     In  such  a 
case  the  Code,  section  121,  provides  for  the  continuance  of  the  action 
in  the   name  of  the   original   party.     Supreme   Ct.,  1863,  Prouty  a. 
Eaton,  41  Bosw.,  409. 

4.  It  seems,  that  the  interposition  of  the  Statute  of  Limitations  as  a  de- 
fence is  not  in  any  case  sufficient  ground  for  allowing  a  discontinuance 
without  costs.     Supreme   Ct.,   1865,   Houseman  a.  Rosenfield,  Ante, 
379. 

5.  Where  A.  conveyed  to  B.  a  part  of  certain  lands  which  were  held  ad- 
versely by  third  persons,  and  A.  and  B.  subsequently  united  in  bring- 
ing an  action  to  I'ecover  the  lands,  pending  which  B.  conveyed  to  C., 
who  was  thereupon  substituted  as  plaintiff  in  B.'s  stead; — Held,  that 
the  action  could  not  be  defeated  upon  the  objection  that  such  con- 
veyances were  void  by  the  statute.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861, 
Davis  a.  Duffie,  Ante,  360. 

•6.  What  constitutes  an  adverse  possession  within  section  181  of  the  Code. 
Doolittle  a.  Tice,  41  Barb.,  181. 

7.  That  members  of  a  corporation  cannot  defend  actions  upon  their  ob- 
ligations to  it,  by  questioning  its  legal  existence.  Cooper  a.  Shaver,  41 
Barb..  151  ;  Sands  a.  Hill,  42  Ib.,  651. 

S.  Where  the  purchaser  of  a  chattel,  in  an  action  brought  against  him 
by  the  seller  upon  a  note  given  for  the  price,  sets  up  as  a  defence  a 
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fraud  of  the  seller  in  the  sale,  but  afterwards  and  before  any  adjudica- 
tion thereon  withdraws  the  defence,  such  action  is  not  a  bar  to  a  sub- 
sequent action  brought  by  the  purchaser  against  the  seller  to  recover 
damages  for  the  fraud  in  the  sale.  The  defendant  is  not  always  bound 
to  set  up  a  breach  of  warranty  or  fraud,  in  mitigation  of  damages,  when 
sued  for  the  original  consideration.  Where  the  former  action  is  on 
such  a  note,  proof  of  what  the  contract  was,  and  of  performance,  is  not 
necessarily  involved ;  and  the  withdrawal  of  such  defence  leaves  the 
defendant  in  that  action  at  liberty  to  bring  a  new  action  for  the  fraud. 
[Reviewing  several  authorities.]  Supreme  Ct.,  1863,  McDonald  a. 
Christie,  42  Barb.,  36.  * 

9.  It  furnishes  no  defence  to  the  sureties  of  a  town  collector  of  taxes 
that,  if  the  warrant  against  their  principal  had  been  issued  within  the 
time  prescribed  by  law,  the  amount  due  might  have  been  collected  by 
him.     The  provision  is  for  the  benefit  of  the  public,  and  forms  no  part 
of  the  contract  of  the  sureties.     Ct.  of  Appeals,  1863,  Looney  a.  Hughes, 
26  N.  Y.,  514  ;  affirming  S.  C.,  30  Barb.,  605. 

10.  The  crediting,  by  a  bank,   to  a  dealer,  of  the  proceeds  of  a  note 
which  it  had  been  induced  to  discount  by  his  fraudulent  representa- 
tions, and  the  payment  thereof  upon  his  checks,  do  not  prevent  the 
bank  from  setting  up  the  fraud  by  way  of  defence  or  counter-claim  in 
his  action  for  moneys  subsequently  deposited.     The  defendant's  remedy 
is  not  limited  to  an  action  on  the  case,  for  fraud  for  the  redress  of  the 
wrong.     The  law  allows  a  shorter  method,  by  holding  that  the  money 
thus  obtained  .was  received  by  the  plaintiff  to  the  defendant's  use ;  and 
it  implies  a  contract  on  the  part  of  the  plaintiff  to*repay  it  to  the  party 
from  whom  he  had  wrongfully  obtained  it.     [6  Johns.,  110;  24  N.  Y., 
607.]   9Ct.  of  Appeals,  1863,  Andrews  a.  Artisan's  Bank,  26  N.  Y., 
298. 

11.  It  seems,  that  a  claim  for  unliquidated  damages  against  the  plaintiffs 
and  others,  in  favor  of  the  defendants  and  others,  is  not  available  by 
way  of  recoupment,  counter-claim,  or  set-off.    N.  Y.  Superior  Ct.,  1862, 
Secor  a.  Law,  9  Bosw.,  163. 

.12.  A  judgment-creditor  is  not  put  to  his  remedy  by  action  upon  his 
judgment,  in  cases  of  an  insolvent's  discharge,  except  when  the  facts 
are  in  dispute.  Supreme  Ct.,  Chambers,  1 864,  Elsworth  a.  Caldwell, 
Ante,  20. 

ANSWER,  14  ;  COUNTER-CLAIM  ;  FORMER  ADJUDICATION  ;  LIMITATIONS  OP 
ACTIONS;  RECOUPMENT. 
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DEPOSITION  ON  COMMISSION. 


DEMAND. 

1.  Where  a  sale  of  goods  is  procured  by  fraudulent  representations,  a 
demand  by  the  seller,  for  their  redelivery,  is  a  sufficient  disaffirmance 
of  the  sale,  on  his  part ;  and  if  the  goods  have  passed  into  the  hands 
of  an  assignee  of  the  fraudulent  purchaser,  such  a  demand  upon  the 
assignee  is  sufficient,  without  any  further  formal  disaffirmance  of  the 
sale  stating  the  grounds  thereof.     Supreme  Ct.,  1863,  White  a.  Dodds, 
Ante,  250. 

2.  Of  the1  necessity  and  requisites  of  a  pledgee's  demand  before  sale. 
Milliken  a.  Dehon,  27  N.  Y.,  364. 

3.  Where  the  bailee  of  a  thing  in  action  refuses  to  deliver  it  up  when 
duly  demanded  by  the  bailor,  in  violation  of  his  obligation,  and  after- 
wards receives  the  money  due  thereon  and  appropriates  it  to  his  own 
use,  an  assignee  of  the  bailor,  claiming  under  an  assignment  made  sub- 
sequently, need  not  make  a  second  demand  before  bringing  an  action. 
Ct.  of  Appeals,  18G3,  McBride  a.  Farmers'  Bank,  ^6  N.  Y.,  450. 


DEMURRER. 

1.  The  objection  that  it  appears  by  the  complaint  that  the  plaintiff  is  a 
foreign  administrator,  should  be  taken  by  demurrer  on  the  ground  of 
want  of  capacity  to  sue ;  and  an  omission  to  demur  is  a  waiver  of  the 
objection.  This  ejection  does  not  go  to  the  sufficiency  of  the  cause  of 
action.  N.  Y.  Superior  Ct.,  1863,  Robbins  a.  Wells,  Ante,  191. 

12.  The  objection  that  the  allegations  of  an  answer  are  hypothetical,  is 
not  available  on  demurrer.  JV.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Taylor 
«.  Richards,  9  Bosw.,  679. 


DEPOSITION  ON  COMMISSION. 

1.  An  affidavit  to  move  for  a  commission  to  take  testimony  must  state 
that  the  moving  party  had  stated  to  his  counsel  what  he  expected  to 
prove  by  the  witnesses  named.     Supreme  Ct.,  1863,  Mygatt  a.  Garrison, 
Ante,  292,  note. 

2.  A  commission  will  be  issued  to  commissioners,  to  take,  on  interroga- 
tories to  be  annexed  to  the  commission,  the  testimony  of  such  witnesses 
as  the  plaintiff  may  produce   before  them   under  the  commission,  to 
prove  a  distinct  fact  named,  even  though  the  names  of  such  witnesses 
be  not  inserted  in  the  commission  at  the  time  of  its  issue.     But  this  is 
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allowed  only  in  special  cases.     Supreme  Ct.,  Chambers,  1864,  McMahon 
a.  Allen,  Ante,  292.  0 

3.  In  interrogatories  to  take  the  deposition  of  a  witness  upon  commission, 
a  cross-iuterrogatory,  asking  if  a  log-book  was  kept,  on  a  certain  vessel, 
and  if  so,  whether  it  did  not  contain  a  statement  upon  a  subject  in 
question,  and  requiring  the  witness  to  produce  the  log-book,  is  not 
sufficient  to  require  the  book  or  a  copy  of  it,  to  be  annexed  to  the 
deposition.     The  witness  should  be  required  to  annex  a  copy,  if  it  be 
desired  to  make  it  an  exhibit.     Jf.  Y.  Superior  Ct.,  Sp.  T.,   1862, 
Howard  a.  Oriental  Mutual  Ins.  Co.,  9  Bosw.,  645. 

4.  A  deposition  is  not  to  be  excluded  ou  the  ground  that  the  witness  was 
incompetent,  by  reason  of  interest,  at  the  time  when  it  was  taken,  if 
his  oral  testimony  would  be  competent  by  law  at  the  time  of  the  trial, 
notwithstanding  the  existence  then  of  the  same  interest.     'N.  Y.  Su- 
perior Ct,,  1862,  Fielden  a.  Lahens,  9  Bosw.,  436. 

5.  The  court  will  not  entertain  a  motion  to  suppress  answers  in  a  deposi- 
tion taken  on  commission,  upon   an   objection  going,  not  to  the  regu- 
larity of  the  execution  of  the  commission,  but  merely  to  the  admissi- 
bility  of  the  witnesses'  evidence.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1862, 
Howard  a.  Oriental  Mutual  Ins.  Co.,  9  Bosw.,  645. 


DETERMINATION  OF  CONFLICTING  CLAIMS. 

1.  The  provisions  of  the  Revised  Statutes  (2  R.  S.,  312),  and  of  the  Code  of 
Procedure,  §  449,  relating  to  proceedings  to  compel  the  determination  of 
claims  to  real  property  declared  to  be  applicable  to  married  women.     Laws 
0/1864,469,  ch.  219. 

2.  Proceedings  to  compel  the  determination  of  conflicting  claims  to  real 
property  may  still  be  brought  and  prosecuted  by  notice  and  in  the 
form  given  by  the  statute,  notwithstanding  section  449  of  the  Code  of 
Procedure,  which  allows  the  same  relief  by  action.      Sujweme   Ct., 
1864,  Barnard  a.  Simms,  42  Barb.,  304. 

3.  If  a  party  who  is  made  a  defendant,  in  proceedings  for  the  determina- 
tion of  conflicting  claims  .to  real   property,  has  a  title,  he  is  bound  to 
produce  and  prove  it.     The  plaintiff  is  not  required  to  show  any  thing 
more  than  the  three  years'  possession   under  a  title  specified  by  the 
statute.     And  the  proceedings  are  not  to  be  dismissed  because  the 
plaintiff  does  not  show  that  the  defendant  has  a  claim  which  is  within 
the  statute.     Ib. 
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DISCOVERY  AND   INSPECTION. 


DISCHARGE.  • 

• 

A  discharge  under  insolvent  proceedings  is  personal,  and  does  not  operate 
to  discharge  one  who  is  a  joint-debtor  with  the  insolvent.  Supreme 
Ct.,  Chambers,  1864,  Elsworth  a.  Caldwell,  Ante,  20. 


DISCONTINUANCE. 

1.  The  indorser  of  a  promissory  note  which  was  past  due,  induced  the 
holders  of  it  to  sue  the  maker ;  and,  pending  the  action,  and  with  the 
assent  of  the  indorser,  the  plaintiffs'  attorneys  received  from  the  maker 
a  part  payment  and  his  note  for  the  residue,  upon  a  written  stipula- 
tion that  proceedings  should  be  stayed,  but  if  the  new  note  should  be 
unpaid  at  maturity  judgment  should  be  entered  in  the  action  against 
him ;  and  they  thereupon  surrendered  the  original  note,  but  nothing 
was  said  about  releasing  the  indorser.     Held,  in  an  action  brought  by 
the  same  plaintiffs  against  such  indorser,  that  the  surrender  of  the 
original  note  being  explained  by  the  plaintiffs'  attorney  as  having- 
been  inadvertently  made,  these  facts  did  not  constitute  any  agreement 
to  discharge  the  indorser.      N.  Y.  Superior  Ct.,  1862,  East  River 
Bank  a.  Kennedy,  9  £osw.,  543. 

2.  Upon  such  evidence  it  was  error  to  leave  it  to  the  jury  as  a  question 
of  fact  whether  an  agreement  to  discharge  the  indorser  was  made. 
Ib. 

3.  If  after  the  Statute  of  Limitations  is  pleaded  as  a  defence  to  the  ac- 
tion, the  plaintiff  goes  on  and  increases  the  costs,  even  by  taking  testi- 
mony material  to  that  defence,  he  cannot  afterwards  be  allowed  to  dis- 
continue without  costs.     Supreme  Ct.,  1865,  Houseman  a.  Rosenfield, 
Ante,  379. 

DISCOVERY  AND  INSPECTION. 

1.  The  court  cannot  grant  a  discovery  to  ascertain  the  name  of  persons 
proper  to  be  made  parties  to  the  action,  but  only  to  help  the  plaintiff 
in  stating  his  cause  of  action.     Supreme  Ct.,  Sp.  T.,  1864,  Opdyke  a. 
Marble,  Ante,  266. 

2.  An  affidavit  on  information  and  belief  that  the  books  of  a  corporation 
or  individuals  will  show  the  names  of  the  proper  defendants,  is  not 
sufficient  foundation  for  an  order  for  the  discovery  of  such  books.     Ib. 

3.  Where  a  defendant's  demurrer  has  been  overruled,  and  the  defendant 
has  appealed  from  the  order  overruling  the  demurrer,  a  motion  for  the 
discovery  of  defendant's  books,  &c.,  to  enable  the  plaintiff  to  prepare 
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for  trial,  is  premature  until  the  decision  of  such  appeal.     Supreme  Ct^ 
Chambers,  1864,  Palen  a.  Johnson,  Ante,  304. 

4.  Under  section  388  of  the  Code  of  Procedure,  which  enlarges  the 
remedy  for  obtaining  discovery  and  inspection  of  books  and  papers 
pending  suit,  if  a  party  establishes,  to  the  satisfaction  of  the  court  or 
justice,  that  any  book,  paper  or  document  is  in  the  possession  or 
under  the  control  of  the  adverse  party,  containing  competent  evidence 
relating  to  the  merits  of  the  action  or  defence,  its  production  for  in- 
spection may  be  compelled.     N.  Y.  Superior  Ct.,  1862,  Case  a.  Banta, 
9  Bosw.,  595. 

5.  Thus,  where,  in  an  action  for  breach  of  warranty  on  a  sale  of  goods, 
the  plaintiffs,  on  affidavit  that  there  was  a  written  contract  which  they 
had  not  known,  or  had  forgotten  at  the  commencement  of  the  action, 
and  that  it  was  in  the  possession  of  the  defendant,  who  refused  to  exhibit 
it  or  give  a  copy,  and  that  it  was  material  to  them  in  the  action ; — 
Held,  that  they  were  entitled  to  an  order  requiring  defendant  to  give 
them  an  inspection  and  copy,  or  permission  to  take  a  copy.     Id. 

6.  Where  an  order  requiring  a  discovery  is  granted  by  a  judge  instead  of 
by  the  court,  it  should  not  declare  the  penalty  for  an  omission  to  com- 
ply with  the  order.     And  the  sixteenth  rule  of  the  Supreme  Court  is 
in  this  respect  invalid.     The  penalty  can  only  be  inflicted  by  the 
court,  on  motion,  upon  proof  of  the  default.      Supreme   Ct.,   1864, 
Broderick  a.  Shelton,  Ante,  213. 

7.  The  Revised  Statutes  authorize  the  court  to  compel  discovery  and  in- 
spection of  boOjks  and  papers,  only  in  cases  where  it  would  have  been 
allowed  by  the  principles  or  practice  of  the  former  Court  of  Chancery, 
and  therefore  it  is  not  allowable  in  an  action  for  libel.     Supreme  Ct., 
Sp.  T^  1864,  Opdyke  a.  Marble,  Ante,  266. 

CORPORATION,  7. 

DISMISSAL  OF  COMPLAINT. 

1.  Where  a  defendant  places  a  cause  on  the  calendar,  and  when  it  is 
reached,  neglects  to  move  to  dismiss  the  complaint,  he  thereby  waives 
his  right  to  move  at  a  special  term  to  dismiss  the  complaint  for  neglect 
to  prosecute.     SupremeCt.,  Sp.  T.,  1864,  Miller  a.  Ring,  Ante,  244. 

2.  In  an  action  by  plaintiffs  who  sue  by  a  corporate  name,  on  a  promis- 
sory note,  general  reputation  that  the  plaintiffs  were  conducting  busi- 
ness as  a  corporation,  coupled  with   the  fact  that  the  note  mentioned 
in  the  complaint  is   payable  to  the  plaintiffs,  is  sufficient  evidence  of 
the  existence  of  the   corporation   to   prevent  a  dismissal  of  the  com- 
•plaint.     Supreme  Ct.,  1864,  Holmes  a.  Gilliland,  41  Barb.,  568. 

VOL.  XVIII.— 83. 
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DISTRICT  COURTS. 


DISTRICT  COURTS  (OF  THE  CITY  OF  NEW  YORK). 

1.  Every  process  issued  out  of  a  District  Court  or  by  any  Justice,  and  every 
summons  issued  by  the  Clerk  of  a  District  Court,  must  be  served  and  ex- 
ecuted by  a  marshal,  except  that  a  Justice  may  depute  a  person  to  serve 
summons  and  complaint ;  but  such  persons  shall  not  be  entitled  to  any 
fees  therefor,  except  the  persons  who  serve  process  for  the  corporation 
attorney.     Laws  of  1864,  1311,  ch.  569,  §  2. 

Fees  of  marshals  for  various  services  prescribed.     /&.,  §  3. 

2.  The.  statute  (Laws  of  1862,  ch.  483,  §  16)  which  empowers  a  justice 
of  a  New  York  District  Court  to  open  and  set  aside  any  default  made 
in  an  action  tried  before  or  by  him,  and  to  award  costs  thereon,  is  re- 
medial, and  should  be  liberally  construed.     Supreme  Ct.,  1864,  People 
a.  Campbell,  Ante,  1. 

3.  A  transcript  of  a  docket  of  a  judgment  recovered  in  one  of  the  Dis- 
trict Courts  of  the  city  of  New  York,  in  order  to  be  admissible  in  ev- 
idence, need  not  state  that  a  transcript  had  been  given.     The  filing 
of  a  transcript  prior  to  issuing  execution  may  be  proved  by  other  tes- 
timony.    N.  Y.  Superior  Ct.,  1863,  Carpenter  a.  Simmons,  28  How. 
Pr.,  12. 

4.  The  provisions  of  the  statute  (Laivs  of  1857,  vol.  1,  p.  707,  §  59) 
which  direct  that  the  clerks  of  these  courts  shall  keep  a  book  denom- 
inated a  docket  book,  in  which  they  shall  enter  certain  particulars  de- 
fined in  the  various  sub-divisions  of  the  section,  and  intended  to  con- 
tain a  history  of  the  proceedings  in  the  action  to  and  beyond  judg- 
ment,— are  directory  merely.     They  impose  a  mere  ^ministerial  duty 
upon  the  clerks  of  those  district  courts,  the  omission  to  perform  which 
will  not  invalidate  a  judgment  which  has   been  regularly  recovered. 
The  docket  and  a  transcript  is  made  evidence,  but  there  is  nothing  in 
the  act  which  makes  it  the  only  evidence,  and  the  party  may  still  re- 
sort to  other  competent  evidence  to  prove  his  judgment.     Ib. 

5.  Under  the  provision  of  the  act  of  1857  that  "  when  a  judgment  is 
rendered  in  a  case  where  the  defendant  is  subject  to  arrest  and  impris- 
onment therein,  it  must  be  so  stated  in  the  judgment  and  entered  iu 
the  docket  (Laws  of  1857,  ch.  344,  §  50),  the  justice  must  adjudge 
that  it  is  a  case  in  which  the  party  is  subject  to  arrest,  and  the  right 
to  arrest  must  be  stated  in  the  judgment;  in  other  words,  must  form 
a  part  thereof.     It  is  a  part  of  his  judicial  labor  and  duty.     The  pro- 
vision cannot  be  regarded  as  merely  directory  as  to  the  mode  of  pro- 
ceeding or  preserving  the  record  of  the  district  court.     The  duty  being 
judicial  in  its  nature,  the  statute  requiring  the  act  to  be  done  is  imper- 
ative.    [17  Wend.,  32;  3  Denio,  72.]     It  is  a  limitation  of  jurisdic- 
tion, and  not  a  statutory  direction  to  the  officers  of  the  court.     Hence, 
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if  the  right  to  arrest  was  not  passed  upou  by  the  justice,  he  cannot  on 
another  day  order  execution  to  issue  Against  the  person ;  and  an  ex- 
ecution issued  on  such  an  order  is  void,  and  affords  no  protection  to 
the  officer.  Ct.  of  Appeals,  1864,  Carpenter  a.  Willett,  28  How. 
Pr.,  225. 

6.  There  is  nothing  authorizing  the  justice  to  issue  an  execution  against 
the  person  upon  being  satisfied  by  evidence  after  judgment  and  ex 
parte  that  the  case  is  one  for  the  arrest  and  imprisonment  of  the  de- 
fendant. Not  having  done  this  when  the  judgment  was  rendered,  he 
cannot  afterwards  amend  it  in  this  respect.  The  district  courts  have 
no  power  to  amend  their  judgments.  They  can  do  nothing  requiring 
the  exercise  of  discretion.  Having  rendered  judgment,  they  are  from 
that  time  mere  ministerial  officers.  Ib. 


DIVORCE. 

1.  Proof  of  adultery,  alone,  is  not  sufficient  to  authorize  a  judgment  of 
divorce.     It  must  be  averred,  in  the  complaint  or  by  affidavit,  that  the 
adultery   charged  was  committed  without    the   consent,  connivance, 
privity,  or  procurement  of  the   plaintiff;   and  this  allegation  must  be 
verified  by  the  oath  of  the  plaintiff.     [Rule  86.]     Supreme  Ct.,  Sp- 
T.,  1863,  Myers  a.  Myers,  41  Barb,,  114. 

2.  Where  a  plaintiff,  in  his  complaint,  alleged  that  five  years  had  not 
elapsed  "  since  he  discovered   the  fact  that  such  adultery  had  been 
committed  by  the  defendant  without  his  consent,  connivance,  or  pro- 
curement ;" — Held,  that  this  covenant  was  not  a  compliance  with  the 
above  rule.     Ib. 

3.  Connivance  by  the  plaintiff  at  the  adultery  of  the  defendant  destroys 
all  claim  to  remedy  by  way  of  divorce,  though  the  adultery  be  proved. 
Ib. 

4.  Until  after  an  order  has  been  made  by  a  court  by  whom  a  judgment 
of  absolute  divorce  has  been  rendered  in  favo»  of  a  wife  against  a  hus- 
band, requiring  the  latter  to  give  a  bond  with  surety  for  the  payment 
of  an  allowance  awarded  to  the  wife,  in  such  judgment,  and   the  fail- 
ure of  such  husband  and  his  surety  to  fulfil  the  condition,  the  court 
is  not  authorized  by  the  provisions  of  the  Revised  Statutes  (2  R.  S., 
§  60),  to  sequester  the  estate  of  the  husband,  appoint  a  receiver  there- 
of, and  apply  it  to  the  payment  of  such  allowance.     N.  Y.  Superior 
Ct.,  Sp.  T.,  1863,  Forrest  a.  Forrest,  9  Bosw.,  686. 

5.  Where  security  has  been  given  by  the  husband  in  such  case,  by  or- 
der of  the  court,  for  the  payment  of  such  allowance,  it  must  first  be 
resorted  to  and  exhausted  before  his  estate  will  be  sequestered     Ib. 
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6.  Where  such  security  consists  of  a  mortgage,  previously  belonging  to 
the  husband,  and  assigned  by  him  to  a  trustee  to  secure  the  payment 
of  such  allowance,  and  the  latter  had  become  in  arrear  by  reason  of 
the  collection  by  the  husband  of  the  interest  on  the  mortgage,  in  con- 
sequence of  a  failure  to  notify  the  mortgagor  of  such  assignment,  and 
the  proceeds  of  the  mortgage  on  a  sale,  would  probably  after  pay- 
ment thereon  of  such  arrears,  be  sufficient,  if  invested  at  six  per  cent, 
interest,  to  yield  enough  to  pay  such  allowance,  the  court,  on  the  wife's 
application,  ordered  the  trustee  to  sell  such  mortgage,  pay  such  arrears 
from  the  proceeds  of  such  sale,  and  invest  the  residue. as  security  for 
the  payment  of  such  allowance,  and  apply  the  interest  as  received  to 
such  payment.  Ib. 

ALIMONY. 


EASEMENT. 

The  proprietor  of  an  easement  cannot  be  prejudiced  by  any  one  who  has 
subsequently  been  at  an  expense  for  the  improvement  of  the  land  to 
which  it  is  attached.  Supreme  CV.,  1857,  McLean  a.  Tompkins,  Ante, 
24. 


EJECTMENT. 

1.  Ejectment,  a   proper   remedy    for   appropriation  of  highway.      [24 
N.  Y.,  655,  25  Ib.,  526.]     Lozier  a.  N.  Y.  Central  Railroad  Company, 
42  Barb.,  465. 

2.  Where  a  mortgage  of  land,  made  by  a  man  before  his  marriage,  is 
foreclosed  after  his  marriage,  without  making  his  wife  a  party,  she 
cannot,  after  his  death,  maintain  ejectment  for  her  dower.     The  pur- 
chaser  at  the  sale  is  deemed  to  be  in  under  the  mortgage ;  and  her 
remedy,  if  any,  is  by  an  action  to  redeem.     Supreme  Ct.,  1864,  Smith 
a.  Gardner,  42  Barb.,  $5G. 

ACTION,  3. 

ELECTION  OF  REMEDIES. 

1.  The  following  agreement  "For  value  received,  I  hereby  guaranty  to 
A.,  that  the  bond  of,"  &c.,  "  shall  be  of  the  value  of,"  &c.,  "  on,"  &c., 
"  at  which  price  and  at  which  date  I  will  purchase  the  same  if  offered 
to  me,"  contains  both  a  contract  of  guaranty,  and  a  contract  of  pur- 
chase; and  it  gives  A.  his  option  to  recover  on  the  guaranty,  retaining 
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the  bond,  or  to  recover  as  on  a  sale  of  the  bond  upon  delivering  it  up. 
(Barbour,  J.,  dissented.)  N.  Y.  Sujxrior  Ct.,  1862,  Delafield  a.  Hoi- 
brook,  9  Bosw.,  446. 

2.  Where  the  holder  of  a  mortgage,  having  taken,  from  persons  collec- 
tively liable  therefor,  their  notes  as  a  collateral   security  for  interest 
unpaid  thereon,  proceeds  to  foreclose  the  mortgage  to  enforce  payment 
of  that  as  well  as  of  the  principal,  this  is  to  be  deemed  an  election  to 
proceed  in  rem,  and  he  is  bound  to  exhaust  that  remedy  before  he 
can  proceed  at  law  upon  the  notes.     Supreme  Ct.,  Nichols  a.  Smith, 
42  Barb.,  381. 

3.  S.,  one  of  the  defendants,  held  real  and  personal  property  in  trust,  to 
be  used  for  the  joint  benefit  of  himself  and  the  plaintiff  and  a  third 
person,  in  specified  proportions,  as  copartners  in  a  joint  enterprise,  and 
under  an  agreement  that  he  was  to  make  advances  for  carrying  out 
the  enterprise,  and  that  all  stocks  or  other  securities  than  cash,  which 
should  be  received,  should  remain  undivided  until  a  final  settlement, 
and  that  he  would  not  dispose  of  the  property  (other  than  money) 
without  the  consent  of  the  others.     He  accordingly  made  large  ad- 
vances, and  subsequently  sold  and  conveyed  all  the  property  without 
the  consent  of  the  plaintiff,  and  received  therefor  stock  of  an  incorpor- 
ated company. 

Held,  that  the  plaintiff,  by  bringing  an  action,  with  full  knowledge  of 
these  facts,  in  which  he  demanded  a  transfer  of  his  share  of  the  stock, 
and  obtained  an  injunction  against  any  disposal  of  it,  pending  the  ac- 
tion, must  be  deemed,  for  the  purposes  of  this  suit,  to  have  made  his 
election  of  this  remedy,  and  must  be  treated  as  if  he  had  consented  to 
the  sale.  N.  Y.  Superior  Ct.,  1862,  Cheeseman  a.  Sturges,  9  Bosw^ 
246. 

4.  After  the  commencement  of  this  action,  but  before  the  trial,  the 
corporation,  the  stock  of  which  was  in  controversy,  increased  its  cap- 
ital stock,  without,  however,  altering  the  nominal  value  of  a  share ; 
and  subsequently  certificates  of  stock  of  the  new  issue  were  deposited 
in  court  to  await  the  result  of  the  action. 

Held,  that  if  the  plaintiff  desired  to  make  any  claim  against  the  defend- 
ant, based  on  his  individual  acts,  in  effecting  such  alteration  in  the 
stock,  pending  the  action,  he  should  have  modified  his  pleadings  ac- 
cordingly. But  by  going  to  trial  he  must  be  deemed  to  pursue  the 
stock  as  it  existed  after  such  increase.  Ib. 

EQUITY. 

1.  A  release  of  the  iien  of  a  mortgage,  though  void  at  law  if  not  under 
seal,  may  be  enforced  in  equity.  A  court  of  equity  can  give  effect  to 
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parol  contracts ;  and  a  release  not  under  seal  is  equivalent  to  a  parol 
agreement  for  the  release  of  the  premises  described  in  it.  Supreme 
Ct.,  1863,  Headley  a.  Goundry,  41  Barb.,  279. 

2.  The  rule  in  equity  is  that,  as  between  two  parties  having  equal  equi- 
ties, the  prior  equity  must  prevail ;  but  if  the  party  having  the  subse- 
quent equity  clothes  himself  with  the  legal  title  before  he  has  notice 
of  the  prior  equity,  such  legal  title  must  prevail.  Supreme  Ct.,  1863, 
Newton  a.  McLean,  41  Barb.,  285. 


ERROR  (WRIT  OF). 

1.  A  writ  of  error  lies  immediately  to  the  Court  of  Appeals  from  a 
judgment  of  the  Supreme  Court,  reversing  a  final  judgment  or  decree 
of  an  inferior  court,  notwithstanding  the  judgment  sought  to  be  re- 
viewed directs  a  new  trial  or  other  like  proceeding  in  the  inferior 
court   [6   Hill,  157;    4  AVend.,  483 ;    8  Id.,   109;    7  Hill,  321 ;    24 
Wend.,  330;  6  Hill,  261 ;  3  Comst,  546,  Code,  §§  11-245;  4  How. 
Pr.,  195;  7  Id.,  194 ;  23  N.  Y.,  17]  ;  and  there  is  no  reason  for  any 
distinction  in  this  respect  between  civil  and  criminal  cases.       Ct.  of 
Appeals,  1862,  Hartung  a.  People,  26  N.  Y.,  154. 

2.  Although  the  Court  of  Appeals  can  only  review  judgments  of  the 
Supreme  Court,  on  a  writ  of  error  in  a  criminal  case,  it  must  of  neces- 
sity have  the  power  to  bring  from  an  inferior  court,  by  its  writ  of  error, 
the  record  of  any  judgment  of  the  Supreme  Court  which  it  has  a  right 
to  review,  and  which,  in  the  course  of  legal  proceedings,  has  been  re- 
mitted to  such  inferior  court.     The  judgment  to  be  examined,  must  be 
that  of  the  highest  court  of  the  State  having  cognizance  of  the  case, 
but  the  record  of  that  judgment  may  be  brought  from  any  court  in 
which  it  may  be  legally  deposited,  and  in  which  it  may  be%found  by 
the  writ.     [3  Wheat,  246.]     Ib. 

3.  Whether  the  writ  of  error  in  such  case  should  be  addressed  to  the 
inferior  court,  the  Supreme  Court,  or  both.     Query.     Ib. 

4.  Where  a  court  of  Oyer  and  Terminer  gave  judgment  for  the  prisoner 
on  demurrers  to  special  pleas  establishing  a  good  defence,  and  the 
plea  of  not  guilty  remained  on  the  record  undetermined  ; — Held,  that 
the  judgment  might  be  regarded  as  final,  notwithstanding  the  issue 
formed  by  the  plea  of  not  guilty,  remained  undisposed  of.      If  the 
judgment  had  been   against  the  prisoner  on  her  special  pleas,  the 
judgment  would  not  have  been  final,  because  only  a  part  of  several 
defences  which  had  been  allowed  to  be  interposed  would  have  been 
overcome,  and  no  final  judgment*could  have  been  pronounced  until  all 
the  alleged  defences  were  shown  to  be  unavailing.     But  the  establish- 
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ment  of  any  one  of  such  defences  as  a  sufficient  answer  to  the  whole 
indictment,  rendered  the  others,  whether  good  or  bad,  wholly  imma- 
terial, and  entitled  the  prisoner  to  final  judgment  upon  the  whole  re- 
cord. Ib. 

5.  The  court  will  not  reverse  a  judgment  on  the  ground  that  the  exclu- 
sion of  a  juror  by  the  court  below  was  put  on  an  insufficient  ground, 
if  it  can  be  seen  from  the  case  that  the  juror  was  legally  incompetent, 
and  ought  to  have  been'  excluded.  Supreme  Ct.t  1864,  People  a. 
Walters,  Ante,  147. 

ESTOPPEL. 

1.  It  seems,  that  where  parties  submit  their  cause  to  a  justice,  and  stipu- 
late with  each  other  that  the  justice  may  take  five  days,  instead  of  four, 
to  render  judgment,  they  will  be  estopped  from  ever  alleging  in  a  court 
of  justice,  as  a  ground  of  error,  that  the  judgment  was  rendered  on  the 
fifth  instead  of  the^  fourth  day.     Supreme  Ct.,  1857,  Barnes  «.  Badger, 
41  Barb.,  98. 

2.  Where  goods  levied  upon  are  in  the  custody  of  the  officer,  and  a  por- 
tion of  them  are  removed  and  sold  by  the  debtor,  and  others  of  a 
similar  description  are  put  in  the  same  place,  and  the  debtor  refuses, 
when  called  upon,  to  designate  the  property  which  he  claims  is  not 
covered  by  the  levy,  he  will  be  estopped  from  maintaining  an  action 
against  the  sheriff  to  recover  the  value  of  property  taken  by  him  under 
the  execution.     Supreme  Ct.,  1863,  Roth  a.  Wells,  41  Barb.,  194. 

ESCAPE. 

Where  the  debtor  was  arrested  and  detained  by  void  process,  no  action 
can  be  maintained  by  the  plaintiff,  against  the  sheriff,  for  suffering 
him  to  escape.  Wherever  the  process  by  which  one  is  arrested 
is  void,  no  action  can  be  supported  for  his  escape,  for  the  creditor 
has  no  just  ground  of  complaint  that  the  person  of  his  debtor  is  not 
holden  in  custody  by  it.  Ct.  of  Appeals,  1864,  Carpentef  a.  Wil- 
lett,  28  How.  Pr.,  225. 

EVIDENCE. 

I.  Judicial  Notice. 

1.  The  court  will  take  judicial  notice  that  the  province  of  Upper  Canada 
is  a  foreign  country,  and  forms  no  part  of  our  own  [14  How.  TJ.  S. 
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430] ;  that  it  has  a  government  and  courts,  and  those  courts  proceed 
according  to  the  course  of  the  common  law.  Ct.  of  Appeals,  1862, 
Lazier  a.  Westcott,  26  N.  Y.,  146. 

II.  Presumptions  and  Burden  of  Proof. 

2.  Of  the  presumption  as  to  ownership  of  wife's  separate  property.  Peters 
a.  Fowler,  41  Barb.,  467. 

3.  One  claiming  that  his  property  was  exempt  from  execution  has  the 
burden  of  establishing  the  exemption  affirmatively.      Supreme   Ct., 
1863,  Tuttle  a.  Buck,  41  Barb.,  417. 

4.  Where  the  plaintiff  sues  for  damages  for  an  injury  to  his  tenement 
and  business  by  the  defendant,  if  it  appears  that  the  plaintiff  was  sell- 
ing liquors,  the  burden  is  upon  him  to  show  that  he  had  a  license,  if 
he  would  recover  for  loss  of  profits  in  that  business.    'N.  Y.  Superior 
Ct.,  1862,  Kane  a.  Johnston,  9  Bosw.,  154. 

5.  Where  the  plaintiff  was  a  tenant  having  an  unexpired  term  of  only 
one  month,  and  it  appeared  that  she  had  no  license  ; — Held,  that  there 
was  no  presumption  that  she  would  have  obtained  a  license  before  the 
expiration  of  the  term.     Ib. 

6.  In  such  case  it  is  error  for  the  judge  to  refuse  the  defendant's  request 
to  charge  the  jury  that  the  plaintiff  is  not  entitled  to  recover  for  loss 
of  profits  from  sale  of  liquor.     Ib. 

7.  In  an  action  brought  by  one  who  has  sold  goods  to  a  wife  upon  her 
husband's  account,  after  notice  from  him  not  to  do  so,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  goods  sold  were  necessary 
and  not  provided  by  the  husband.     N.  Y.  Superior  Ct.,  1862,  Theriott 
a.  Bagioli,  9  Bosw.,  578. 

8.  In  an  action  against  bankers  or  collecting  agents,  to  recover  damages 
for  their  neglect  to  present  a  note  intrusted  to  them  for  collection  or 
give  notice  of  non-payment  to  the  indorsers,  the  burden  of  proof  is  on 
the  defendants  to  show  the  insolvency  of  the  indorsers,  if  they  rely  on 
that  fact  as  a  defence.     N.  Y.  Superior  Ct.,  1862,  Coghlan  a.  Dins- 
more,  9  Bosw.,  453. 

9.  Whether  the  burden  of  proof  is  upon  the  plaintiff  fo  show  the  insol- 
vency of  the  maker.     Query.     Ib. 

III.    Opinions  of  Witnesses. 

10.  Upon  a  question  of  negligence  in  mooring  a  vessel,  it  is  proper  to 
ask  a  witness,  who  has  been  shown  to  be  competent  to  give  an  opinion, 
what  was  the  condition  of  the  fastenings  of  the  vessel,  as   to  safety; 
this  is  a  subject  of  science  and  experience,  not  of  common  knowledge. 
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N.  Y.  Superior  Gt.,  1862,  Moore  a.  Westervelt,  9  Bosw.,  558,  affirmed 
27  N.  F.,  234. 

11.  The  testimony  of  a  witness,  that  he  is  somewhat  familiar  with  book- 
keeping and  accounting,  and  showing  a  somewhat  intimate  familiarity 
with  the  bookkeeper's  services  which  are  the  subject  of  the  action, 
establishes  his  competency  to  testify  to  the  value  of  those  services. 
N.  Y.  Superior  Ct.,  18j62,  Scott  a.  Lilienthal,  9  Bosw.,  224. 

12.  It  is  error  to  permit  a  witness  who  knows  nothing  of  the  services  in 
question,  except  as  instructed  by  the  evidence  he  has  heard  at  the 
trial,  to  testify  what,  upon  the  evidence,  the  services  are  worth.     Ib. 

13.  An  offer  to  prove  by  an  expert  that  a  machine  was  not  constructed 
in  a  workmanlike  manner  is  not  to  be  rejected  because  the  party  will 
not  offer  to  prove  in  what  respect  the  machines  were  not  constructed 
in  a  good  and  workmanlike  manner.     If  the  party  chooses  to  rest  upon 
the  general  statement  alone,  and  leave  it  to  his  adversary  to  call  for 
more  specific  objections  to  the  work  by  cross-examination,  he  has  a 
right  to  do  so.     Otherwise,  he  would  not  have  the  right  to  introduce 
the  opinion  of  the  witness  at  all.     For,  if  it  should  be  held  that  this 
opinion,  to  be  admissible,  must  be  accompanied  with  a  specification  of 
facts  upon  which  it  was  founded,  it  would  come  very  near  to  holding 
that  the  facts  only,  and  not  the  opinion,  were  admissible.     It  would, 
at  all  events,  adopt  a  rule  that*  the  opinion  is  not  admissible  until  the 
witness  should  state  the  facts,  which,  in  this  class  of  questions,  is  not 
the  law.     Ct.  of  Appeals,  1863,  Curtis  a.  Gano,  26  N.  Y.,  426. 

14.  Testimony  that  a  person  was  acting  as  agent,  and  as  to  being  in  pos- 
session of  property  occupied  jointly  with  another,  not  objectionable  as 
involving  only  legal   conclusions.      Ct.  of.  Appeals,   1863,  Kuapp  a. 
Smith,  27  N.  Y.,  277. 

15.  Where  the  plaintiffs  agreed  to  deliver  to  the  defendant  a  certain 
quantity  of  cement,  to  be  packed  in  air-tight  oak  barrels,  and  to  be 
subject  to  inspection  of  the  United  States  Government  inspector,  and  to 
be  delivered  at  New  York  or  Roundout  (on  the  Hudson)  at  specified 
prices,  at  a  credit  of  thirty  days  from  the   time  of  delivery,  plaintiffs 
reserving  the  fight  to  pack  it  in  hard-wood  barrels  if  the  Government 
would  receive  it  so ;  and  the  contract  expressed  that  the  cement  was 
for  the  Pensacola  Navy-yard  ; — 

Held,  that  e-vidence  of  a  conversation  between  the  parties  at  the 
time  of  delivery,  as  to  the  quality  of  the  barrels,  and  evidence  that  the 
Government  gave  plaintiffs  leave  to  use  hard-wood  barrels  instead  of 
oak,  may  be  competent ;  but  evidence  of  the  conversation  of  the  par- 
ties at  or  before  executing  the  contract,  as  to  where  they  intended  the 
inspection  to  be  had,  and  what  they  meant  by  delivery,  was  not  com- 


522  ABBOTTS'  PKACTICE  DIGEST. 


EVIDENCE. 


petent.  And  that  a  general  offer  by  defendant  to  give  evidence  of 
money  paid  by  him  to  remove  the  worthless  part  of  the  rejected  ce- 
ment which  was  required  by  his  contract  with  the  Government  before 
he  could  be  paid  for  any  of  that  which  was  received,  when  no  proof 
had  been  given  that  it  was  worthless,  nor  any  evidence  as  to  how  it 
was  disposed  of,  nor  any  proof  of  an  offer  to  return  it,  was  properly 
refused.  N.  Y.  Superior  Ct.,  1861,  Delafie"ld  a.  Degraw,  9  Bosw.,  1. 

IV.  Declarations  and  Admissions. 

16.  The   rule  which  excludes  evidence  of  the   confessions   of  persons 
charged  with  crimes,  where  such  confessions  have  been  made  under 
the  influence  of  threats  or  promises,  has  never  been  held  to  exclude 
evidence  of  any  facts  which  were  ascertained  in  consequence  of  such 
confessions.      [1  Leach,  264,  9  C.  and  P.,  364;  2  East.  P.  C.,  ch.  16, 
§  94 ;  9  Pick.,  511,  14  111.,  433  ;  5  Rich.,  391,  7  Ib.,  327,  1  Sneed,  75, 
3  George,  382.]     The  course  pursued  has  usually  been  to  admit  proof 
of  the 'words  used  by  the  prisoner  with  reference  to  the  extraneous 
facts,  and  then  to  receive  proof  of  the  facts  themselves.     It  is  not  ob- 
jectionable to  receive  evidence  of  facts  discovered  in  consequence  of 
the  confessions  of  the '  prisoner,  the  confessions  themselves  being  ex- 
cluded, unless  the  prisoner  should  choose  to  have  so  much  of  his 
statement  as  related  to  the  facts  discovered  given  in  evidence  in  con- 
nection with  the  facts,  which  he  would  undoubtedly  be  entitled  to. 
Ct.  of  Appeals,  1863,  Duffy  a.  People,  26  N.  Y.,  588. 

17.  An  admission  made  by  one  of  the  defendants  is  inadmissable  to 
charge  others  with  whom  he  is  sued,  to  enforce  their  personal  liability 
as  stockholders  of  an  insolvent  corporation.     Their  liability  is  several, 
and  not  joint.     (Per  Rosekrans  and  Selden,  JJ.)    Simmons  a.  Sisson, 
26  N.  Y.,  264. 

18.  Declarations  or  admissions  in  respect  to  th,e  stowage  of  a  cargo, 
made  by  a  stevedore  while  employed  by  the  owner  of  the  cargo,  to 
stow  it,  are  not  admissible  in  evidence  against  the  owner.     N.  Y.  Su- 

*  O 

perior  Ct.,  1862,  Mallory  a.  Per,kins,  9  Bosw.,  572. 

19.  In  an  action  to  recover  for  goods  solcl,  the  defense  being  that  the 
sale  was  not  to  the  defendant,  but  to  one  L.,  it  appeared  that  the  plain- 
tiffs, deeming  L.  to  be  irresponsible,  had  refused  to  sell  to  him  on 
credit,  without  security,  and  he,  accordingly,  brought  the  defendant  to 
them  as  his  security;  whereupon  the  defendant  bought  the  goods  for 
L.,  and  they  were  charged  to  the  defendant.     At  the  trial,  a  witness 
to  the  transaction  was  asked  to  state  whether  he  knew,  when  L.  came 
there,  anything  concerning  his  responsibility,  and  if  so,  whether  he, 
the  witness,  made  any  communication  on  that  subject  to  the  plaintiff  ? 
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Held,  that  it  was  not  an  objection  to  this  question  that  the  defen- 
dant was  not  shown  to  have  been  present.  The  communication,  if  any, 
was  one  proper  to  be  privately  made,  and  the  presence  of  defendant  is 
immaterial.  (BARBOUR,  J.,  dissented.)  N.  Y.  Superior  Ct.,  1862, 
Bronner  a.  Frauenthal,  9  Bosw.,  350. 

20.  It  seems,  that  the  question  is  proper,  on  the  ground  that  evidence 
having  been  given  by  defendant,  tending  to  show  that  plaintiffs  were 
willing  to  sell  to  L.,  it  was  competent  for  them  to  show  that  they  did 
not  believe  him  responsible.     Ib. 

21.  Where  one  witness,  being  asked  where  was  a  note  he  had  indorsed, 
and  which  had  been  delivered  back  to  him,  testified  :     "  I  don't  know ; 
I  expect  it  is  destroyed ;  after  I  got  it  back  I  tore  my  name  off;  I  have 
not  got  it,"  and  another  witness  testified  that  he  once  saw  the  note  at 
a  banking  house ; — Held,  that  parol  evidence  as  to  what  the  indorse- 
ment was,  was  not  admissible,  without  further  proof  that  the  note  was 
destroyed  or  lost.     Ib. 

22.  A  witness  having  testified  that  a  sale  of  goods  by  plaintiffs  on  credit, 
was  to  him,  and  not  to  the  defendant,  and  that  his  credit  was  ample  at 
the  time  of  sale ;  was  cross-examined  as  to  judgments  against  him,  and, 
without  objection  being  made,  answered  as  to  them  in  detail,  and  iden- 
tified all  the  judgment- rolls. 

Held,  that  this  made  it  proper  to  admit  the  judgment-rolls  in  evi- 
dence, both  as  contradicting  the  witness  and  as  tending  to  disprove 
that  the  sale  was  to  him.  Ib. 

V.     Documentary  Evidence  and  Property. 

23.  The  record  of  a  notice  of  pendency  of  action,  or  a  certified  copy  thereof, 
may  be  read  in  evidence  in  any  of  the  courts  of  this  State,  with  the  like 
force  and  effect  as  if  the  original  notice  was  produced.     Laws  of  1864,  83, 
ch.  53,  §  3. 

24.  If  any  property  or  money  placed  in  the  custody  of  the  property  clerk  of 
the  Metropolitan  Police  District,  shall  be  desired  as  evidence  in  any  police 
or  other  criminal  court,  such  property  shall  be  delivered  to  any  officer 
who  shall  present  an  order  to  that  effect  from  such  court.     Laws  of  1864. 
936,  ch.  403,  §  68,  subd.  6. 

25.  In  action  in  which  a  party  relies  upon  a  judgment  recovered  before 
a  justice  of  the   peace   after  service  of  summons  by  special  deputy 
authorized  under  the  statute,  it  is  not  necessary  that  the  power  of  the 
deputy  be  proved  by  the  production  of  the  written  authority  required 
by  section  191  of  the  statute,  and  that  there  be  actual  proof  of  the  ser- 
vice, by  the  production  of  the  written  return  of  the  person  so  deputized 
and  making  the  service.     The  entries  of  the  justice  in  the  book  kept 
by  him  for  that  purpose  are  proof  of  the  facts  therein  stated,  and  the 
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transcript  of  such  judgment,  and  proceedings,  certified  by  the  justice, 
or  proved  to  be  a  true  copy  by  a  witness,  is  evidence  thereof  before 
any  other  justice.  Supreme  Ct.,  1864,  Wilkinson  a.  Vorce,  41  Barb,, 
370. 

26.  A  decree  of  divorce  cannot  be  proved  by  producing  merely  an  ex- 
emplified copy  ofthe  decree  itself,  if  it  does  not  recite  all  jurisdictional 
facts ;  but  an  exemplified  copy  of  the  bill  of  complaint  and  subpoena, 
with  proof  of  service,  the  order  pro  confesso,  the  order  of  reference,  and 
the  Master's  report  with  the  depositions,  should  be  produced  in  order 
to  show  jurisdiction.     N.  Y.  Surr.  Ct.,  1864,  Lawrence's  Case,  Ante, 
347. 

27.  The  record  of  a  judgment  in  Upper  Canada  is  properly  authenticated 
by  the  clerk  of  the  court,  the  Secretary  of  State,  and  the  governor  of  the 
province,  and  our  courts  will  take  judicial  notice  of  their  existence  and 
authority,  without  any  certification  by  the  imperial  authorities.     The 
public  seal  of  such  a  State,  attested  by  the  governor-general,  proves 
itself.     Ct.  of  Appeals,  1862,  Lazier  a.  Wescott,  26  N.  Y.,  146. 

28.  Our  statute  in  respect  to  the  authentication  of  the  records  of  the 
courts  of  foreign  countries  relates  as  well  to  provincial  government  as 
to  imperial.     It  embraces  the  province  of  Upper  Canada,  as  well  as 
the  kingdom  of  Great  Britain  and  Ireland.     The  obvious  meaning  of 
the  statute  is  to  admit  the  records  of  any  court  of  any  foreign  country, 
and  it  is  quite  immaterial  whether  such  foreign  country  is  one  of  the 
great  powers  of  the  world,  or  one  of  min<jr  importance,  and  having  a 
circumscribed  extent.     The  size  ofthe  country  cannot  alter  the  rule  of 
evidence.     The  only  question  is,  does  the  record  come  from  a  court  of 
a  foreign  country  ?     If  so,  and  it  is  properly  authenticated,  it  is  to  be 
admitted  as  evidence  under  the  provisions  of  our  Revised  Statutes. 
[3  Rev.  Stat,  5  ed.,  678,  §  26.]     Ib. 

29.  In  an  action  on  an  administrator's  bond,  an  order  made  upon  a  final 
accounting  on  the  administrator's  application  is  not  evidence  as  to  the 
quality  or  value  of  assets  collected  or  received,  or  the  liability  of  the 
administrator  for  losses.     JV.  Y.   Superior  Ct.,   Annett  a.  Kerr,   28 
How.  Pr.,  324. 

30.  An  exemplification  of  a  foreign  record  is  received  in  evidence  without 
any  statement  therein,  or  other  proof,  that  it  has  been  compared  and 
found   to  be  a  transcript  of  the  original.       All  that  is  implied  by 
the  statement  by  the   proper  authorities,  that  they  have   caused  the 
record  to  be  exemplified.     Ct.  of  Appeals,  1862,  Lazier  a.  Westcott, 
26  N.  Y.,  146. 

31.  It  is  no  objection  to  the  reception  and  force  of  the  exemplification 
that  it  contains  interlineations  and  alterations,  if  they  are  marked  and 
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verified  as  such  by  the  initials  of  the  clerk  of  the  court.  These  are  to 
be  presumed  properly  noted  by  him  at  the  time  he  authenticated  the 
roll.  Ib, 

32.  Exemplified  copies  of  wills  made  by  persons  residing  out  of  this  State 
may  be  used  as  evidence  in  certain  cases.     Laws  0/''1864,  746,  ch.  311,  §  1. 

33.  Upon  a  proceeding  under  the  statute,  to  establish  the  execution  and 
validity  of  a  will  alleged  to  be  lost  or  destroyed,  it  is  to  be  observed 
that  the  formalities  or  acts — several  in  number — which  the  law  re- 
quires to  constitute  a  valid  will,  are  to  be  proved  in  the  usual  way,  as 
other  facts  are  required  to  be  proved  to  make  them  evidence  in  a  court 
of  justice.     While  the  statute  prescribes  rules  to  be  observed  in  the 
execution  and  publication  of  wills  which  it  does  not  prescribe  in  re- 
gard to  the  execution  and  delivery  of  other  written  instruments,  the 
proof  of  the  several  acts  so  prescribed  is  the  same  as  the  proof  re- 
quired to  establish  any  other  fact.     The  law  lays  down  no  stubborn 
inflexible  rules  in  such  cases,  but  accepts  the  best  evidence  that  can 
be  procured  adapted  to  the  nature  of  human  affairs,  human  infirmi- 
ties, and  casualties,  which  tends  with  reasonable  certainty  to  establish 
the  fact  in  controversey.     The  proof  of  a  lost  or  destroyed  will  pro- 
ceeds upon  the  theory  that  it  is  not  in  existence  and  cannot  be  pro- 
duced before  the  surrogate,  and  therefore  the  case  is  one  of  secondary 
evidence  exclusively.     Supreme  Ct.,  Sp.  T.,  1864,  Everitt  a.  Everitt, 
41  Barb.,  385. 

34.  As  to  the  general  principles  of  evidence  on  probate  of  wills,  compare 
Peck  a.  Gary,  27  N.  Y.,  9 ;  affirming  S.  0.,  38  Barb.,  77. 

35.  The  provision  of  2  Rev.  Stat.,  68,  §  67,  in  relation  to  the  probate  of 
a  lost  will  in  the  Court  of  Chancery,  requiring  two  witnesses  to  estab- 
lish it,  relates  only  to  that  special  proceeding,  and  does  not  abolish  the 
common-law  rule  of  evidence  in  other  proceedings  which  allowed  the 
proof  of  a  lost  will,  in  the  same  manner  as  that  of  a  deed,  by  a  single 
credible  witness.     Ct.  of  Appeals,  1863,  Harris  a'.  Harris,  26  N.  Y., 
433 ;  reversing  S.  C.,  36  Barb.,  88. 

VI.  Particular  Facts  and  Issues. 

36.  Evidence  that  the  defendant  has  sued  and   been  sued  in  her  own 
name,  is  competent  upon  an  issue  as  to  marriage,  and  it  is  error  in  the 
court  to  reject  such   evidence,  and  withdraw  the  question  from  the 
jury.     N.  Y.  Superior  Ct.,  1864,  Scudder  a.  Gori,  Ante,  223. 

37.  In  an  action  in  disaffirmance  of  a  sale  obtained  by  fraud,  it  is  not  ob- 
jectionable to  ask  the  seller  whether  he  relied  on  the  representations 
in  making  the  sale.     Supreme  Ct.,  1863   White  a.  Dodds,  Ante,  250. 
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38.  What  evidence  is  proper,  in  a  case  of  homicide,  to  show  the  intent 
of  the  prisoner.     People  a.  Walters,  Ante,  137. 

39.  How  far  a  judgment  recovered  but  subsequently  reversed  is  evidence 
of  probable  cause  in  an  action  for  malicious  prosecution.     Palmer  a. 
Avery,  41  Barb.,  290. 

40.  Where  a  building  contract  made  the  architect's  certificate  of  fulfil- 
ment a  condition  precedent  to  payment ; — Held,  in  an  action  upon  the 
contract  that  if  the  architect  had  unreasonably  and  in  bad  faith  refused 
the  certificate,  the  builder  might  recover  upon  giving  other  proof  of 
performance.     Ct.  of  Appeals,  1862,  Thomas  a.  Fleury,  26  N.  Y.,  26. 

41.  Where  a  building  was  originally  constructed,  and  several  times  used, 
for  the  purposes  of  an  exhibition  of  industry,  or  fair ;  and  the  defend- 
ants, knowing  its  use,  had  several  times  insured  its  owners  or  lessees 
in  respect  to  it,  and  the  plaintiffs,  subsequently  becoming  its  owners, 
procured  the  defendants  to  insure  them  in  respect  to  it ; — Held,  that, 
in  the  plaintiffs'  action  upon  the  policy  issued  to  them,  evidence  of  the 
former  insurances  was  admissable  as  tending  to  show,  in  connection 
•with  other  facts,  that  the  defendants  were  aware  of  the  general  pur- 
poses for  which  the  building  was  used,  and  designed  to  assume  a  risk 
of  the  same  character.     N.  Y.  Superior  Ct.,  1862.     The  Mayor,  &c., 
of  N.  Y.  a.  The  Exchange  Fire  Ins.  Co.,  9  Bosw.,  424. 

42.  Various  points  of  evidence  determined  in  reference  to  proof  of  repre- 
sentations, &c.  in  an   action  on  a  policy  of  life  insurance.     Rawls  a. 
American  Mut.  Life  Ins.  Co.,   27  N.  Y.,  282 ;    affirming  S.   C.,  36 
Barb.,  282. 

43.  Whether  in-  an  action  by  a  receiver  of  an  insolvent  mutual  insur- 
ance company,  to  recover  the  amount  of  assessments  made  by  him  on 
the  notes,  there  must  be  some  evidence  of  the  losses.     Sands  a.  Kim- 
bark,  27  N.  Y.,  147.     Sands  a.  Hill,  42  Barb.,  651. 

44.  In  proving  as  a  counter-claim  money  which  the  defendant  was  com- 
pelled to  pay  for  demurrage,  it  is  not  admissible  to  inquire  of  a  witness 
what  the  master  demanded ;   but  the  inquiry  should  be,  how  long  was 
the  vessel  detained  and  what  was  the  rate  or  amount  of  the  demur- 
rage.    N.  Y.  Superior  Ct.,  1861,  Delafield  a.  Degraw,  9  Bosiv.,  1. 

45.  In  proving  a  tender,  under  an  agreement  by  defendant's  testator,  that 
he  would  purchase  a  bond  if  offered   to  him  on  a  specified  day,  the 
witness  testified  that  on  that  day  he  presented  it  at  testator's  place  of 
business,  he  not  being  there  and  being  represented  to  be  out  of  town ; 
that  at  a  subsequent  day  the  witness  called  there,  and  found  a  person 
who  answered  to  the  name,  and  acknowledged  the  agreement  to  be  his, 
but  said  he  could  not  redeem  the  bond ;  and  who,  on  being  told  that 
the  witness  had  been  there  twice  before,  said  that  he  had  been  out  of 
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town.  There  was  no  evidence  that  the  testator  was  not  out  of  town, 
or  that  he  was  out  of  town  and  within  the  State.  Held,  that  the  tes- 
timony was  prima  facie  sufficient  to  excuse  a  personal  tender  on  the 
day,  and  was  sufficient  to  go  to  the  jury  on  the  question  of  identity. 
(ROBERTSON,  J.,  dissented.)  .AT.  Y.  Supreme  Ct.,  1862,  Howard  a. 
Holbrook,  9  Bosw.,  237. 

46.  The  testimony  of  a   witness,   that   himself  and  partner,  having  a 
special  property  in  certain  goods,  executed  a  chattel  mortgage  thereon, 
which  he  thought  was  not  delivered,  without  proof  of  delivery  of  the 
goods  or  the  filing  of  the  mortgage,  is  not  evidence  of  a  mortgage 
which  will  affect  the  rights  of  the  general  owner  of  the  goods  or  of  the 
mortgagor's  assignee.     N.  Y.  Supreme   Ct.,  1862,  Cook   a.  Kelly,  9 
Bosw.,  358. 

47.  In  an  action  to  recover  possession  of  specific  personal  property,  and 
damages  for  its  detention,  it  appeared  that  after  the  action  had  been* 
commenced  by  the   service  of  summons  the  plaintiff  regained  the 
property;  but  the  only  evidence  as  to  the  time  of  the  commencement 
of  the  action,  was  the  testimony  of  the  plaintiff  (a  lawyer)  that  he 
commenced  the  action  in  the  morning,  and  after  he  had  put  the  papers 
in  the  sheriff's  hands  for  service,  he  found  the  goods  lying  in  front  of 
defendant's  door,  and  took  possession  of  them,  there,  about  noon,  or 
soon  after  noon ;  there  being  no  evidence  as  to  the  time  of  serving  the 
summons.     Held,  that  upon  this  evidence  a  verdict  for  the  plaintiff 
should  be  sustained.     N.  Y.  Superior  Ct.,  1862,  Tracy  a.  The  New 
York  &  Harlem  R.  R.  Co.,  9  Bosw.,  396. 

48.  In  an  action  against  a  railroad  company,  where  they  rely  upon  a 
rule  established  by  them  for  the  regulation  of  business,  which  the 
court  instruct  the  jury  is  a  legal  and  valid  rule,  the  rejection  of  evi- 
dence that  the  uniform  usage  of  other  companies  is  the  same,  is  not 
error.     N.  Y.  Superior  Ct.,  1862,  Tracy  a.  The  New  York  &  Harlem 
R.  R.  Co.,  9  Bosw.,  396. 

49.  In  an  action   brought  to  recover  damages  from  the  defendants  for 
negligently  running  over  the  plaintiff  in  the  street,  it  appeared  that 
the  plaintiff,  when  crossing  at  a  street  corner,  was  knocked  down  by 
defendant's  vehicle,  which    was  driven   at   a  rapid   rate   around   the 
corner.     Held,  that  an  ordinance  of  the  corporation,  forbidding  driv- 
ing faster  than  a  walk  in  going  around  the  corner  of  any  street,  was 
admissible  in  evidence,  not  as  furnishing  proof  of  negligence  on  the 
part  of  defendants,  but  as  tending  to  relieve  the  plaintiff  from  the  im- 
putation of  negligence  on  his  part.     AT.  Y.  Superior  Cl.,  1862,  Wil- 
liams a.  O'Keefe,  9  Bosw.,  536. 

50.  The  provision  of  2  Kev.  Stat.,  458,  §  3,  to  the  effect  that  domestic 
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corporations  plaintiff  need  not  prove  their  incorporation  unless  itt  be 
denied  by  defendant's  plea,  amended  so  as  to  apply  equally  to  actions 
brought  against  domestic  corporations.  Laws  of  1864,  1006,  ch.  422. 

DEPOSITION  IN  COMMISSION  ;   JUDGMENT,  6  ;   NOTICE  ;  OFFICER,  1 ; 
Quo  WARRANTO,  1.  • 

EXAMINATION  OF  PARTIES. 

1.  In  all  cases  where  a  party  would  compel  the  examination  of  his  adver- 
sary before  trial  under  §  391  of  the  code,  the  correct  practice  is  to 
prepare  an  affidavit  setting  forth  that  the  cause  is  at  issue,  and  that 
the  party  desires  to  examine  his  adversary  as  to  matters  material  to 
the  issue,  and  upon  such  an  affidavit  procure  an  order  for  his  examina- 
tion.    A  simple  notice  to  attend,  or  an  ordinary  subpoana,  is  not  suf- 
ficient.    Supreme  Ct.,  1865,  Norton  a.  Abbott,  28  How.  Pr.,  388. 

2.  Section  399  of  the  Code  of  1862,  did  not  prohibit  a  party  sued  by  an 
administrator  from  testifying  to  a  conversation  heard  by  him  between 
the  deceased  and  a  third  person.     Such  hearing  is  not  a  transaction 
between  the  deceased  and  the  witness.     Nor  is  such  evidence  pro- 
hibited by  the  Code  of  1862.     (Per  ROSEKRANS,  J.)     Simmons  a. 
Sissonr  26  N.  Y.,  264. 

3.  The  word  "  transaction"  in  section  399  of  the  Code,  does  not  embrace 
all  the  occurrences  which  go  to  make  up  a  cause  of  action,  but  only 
such  as  must  have  been  communicated  to  the  deceased  person  to  give 
them  effect.     N.  Y.  Superior  Ct.,  1864,  Franklin  a.  Pinkney,  Ante, 
186. 

4.  A  plaintiff,  in  an  action  against  executors,  is  a  competent  witness  to 
prove  the  contents  of  a  lost  letter.     This  is  not  the  species  of  testimony 
which  section  399  of  the  Code  intended  to  exclude.     It  was  intended 
to  provide  for  the  case  of  personal  intercourse,  conversation  or  com- 
munications, and  is  not  applicable  to  testimony  resting  in  papers  and 
documents  of  any  description.     Suppose  the  letter  had  not  been  lost, 
but  had  been  produced  upon  the  trial.     There  could  not  be  a  question 
as  to  its  competency.     The  evidence  of  its  contents,  upon  the  assump- 
tion of  its  loss,  is  only  another  mode  of  producing  the  paper  that  it 
may  speak  for  itself,  in  the  same  manner  and  with  the  same  effect 
that  it  would  have  done  had  the  letter  itself  been  present.      Supreme 
Ct.,  1864,  Williston  a.  Williston,  41  Barb.,  635. 

5.  The  provision  of  section  399  of  the  Code,  which  excludes  the  testi- 
mony of  a  party  in  his  own  behalf,  in  respect  to  a  transaction  between 
him  and  a  deceased  person,  as  against  the  executors  of  the  latter,  ex- 
tends only  to  evidence  of  that  character  when  offered  against  a  party 
who  has  acquired  title  to  the  cause  of  action  immediately  from  such 


NEW  YORK:  1865.  529 


EXAMINATION  OF  PARTIES. 


deceased  person,  and  not  where  the  party  has  acquired  such  title  from 
the  decedent  mediately  or  remotely.  In  all  other  cases  parties  are 
competent  to  testify  to  such  facts,  as  much  as  to  any  other.  Thus, 
where  the  plaintiff'  in  a  foreclosure-  suit,  though  originally  the  immedi- 
ate assignee  of  the  deceased  mortgagee,  had  assigned  the  mortgage  to 
the  executors  of  the  mortgagee ; — Held,  that  he  was  by  that  assign- 
ment wholly  divested  of  all  title ;  and  that  upon  the  executors  re- 
assigning the  mortgage  to  him,  his  title  was  then  derived  immediately 
and  entirely  from  them,  and  from  no  other  person ;  and  he  stood  as 
though  he  had  never  had  any  title,  other  than  that  derived  from  the 
executors ;  the  re-assignment  not  restoring  him  to  his  original  condi- 
tion of  immediate  assignee  of  the  deceased  mortgagee.  Supreme  Ct^ 
1863,  Prouty  a.  Eaton,  41  Barb.,  409. 

6.  The  exception  in  the  provision  of  sectiou  399  of  the  Code  of  Procedure, 
relating  to  examination  of  parties,  that  a  party  shall  not  be  examined 
in  his  own  behalf,  in  respect  to  any  transaction  or  communication  had 
personally  by  such  party  with  a  deceased  person,  in  an  action  against 
his  representatives,  was  not  designed  to  exclude  the  testimony  of  the 
living  party,  as  to  an  occurrence  at  which  the  deceased  need  not  have 
been  present,  or  as  to  a  fact  he  need  not  have  known,  to  make  evidence 
of  it  admissible.     N.  Y,  Superior   Ct.t  1864,  Franklin  a.  Pinkney, 
Ante,  186. 

7.  Of  the  rule  that  the  testimony  of  a  party  is  not  admissible  in  respect 
to  a  transaction  personally  between  him  and  a  deceased  person.     Kerr 
a.  McGuire,  28  How.  Pr.,  27. 

8.  It  was  always  competent  to  prove  the  loss  or  destruction  of  a  paper, 
for  the  purpose  of  admitting  parol  evidence  of  its  contents,  by  the 
party  himself;  and  there  is  no  provision  of  the  Code  that  operates  to 
the  exclusion  of  a  party  from  thus  testifying.     Supreme  Ct.,  1864, 
Williston  a.  Williston,  41  £arb.,  635. 

9.  Section  598  of  the  Code  of  Pro.,  which  authorizes  parties  to  be  examined 
as  witnesses,  amended  by  extending  it  to  any  action  or  special  proceeding, 
in  any  and  all  courts,  and  before  any  and  all  tribunals,  and  before  any  and 
all  officers  acting  iudically.     Laws  0/1865,  ch.  615.  $  16. 

10.  Also  by  naming  detixees,  with  executors  and  administrators  and  heirs-at- 
law,  wherever  those  classes  of  persons  are  mentioned  in  the  section ;  and 
by  adding  at  the  end : — But  if  the  testimony  of  a  party  to  the  action  or 
proceeding  has  been  taken,  and  he  shall  afterwards  die,  and  after  his  death 
the  testimony  so  taken  shall  be  used  upon  any  trial  or  hearing,  in  behalf 
of  his  executors,  administrators,  devisees,  heirs- at  law,  next  of  kin  or  as- 
signees, the  other  party  or  the  assignor  of  a  thing  in  action  shall  be  a  com- 
petent witness,  as  to  any  and  all  matters  to  which  the  testimony  so  taken 
relates,  notwithstanding  any  thing  in  this  section  contained  to  the  contrary 
thereof.     And  nothing  contained  in  section  eight  of  this  act  shall  be  held 
or  construed  to  affect  or  restrain  the  operation  of  this  section.     Laws  of 
1865,  ch.  615,  §  17. 
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1.  An  exception  will  always  lie  to  an  erroneous  charge  or  ruling  as  to 
the  legal  tendency  of  the  evidence.     Supreme  Ct.,  1863,  Tuttle  a. 
Buck,  41  Barb.,  417. 

2.  The  expression  of  opinion  by  a  judge,  as  to  the  character  or  effect  of 
evidence,  leaving  it  to  the  jury  notwithstanding  to  decide  the  question 
submitted  to  them,  is  not  ground  of  exception.    [1  Park.,  Cr.  R.,  340.] 
Supreme  Ct..  1864,  Maybee  a.  Fisk,  42  Barb.,  326. 

3.  The  commentaries  of  a  judge  at  the  circuit  upon  the  evidence,  are  not 
the  subject  of  exception.     If  he  inadvertently  misstates  the  facts,  the 
counsel  should  correct  him  at  the   time.    "  If  he  expresses  an  opinion 
upon  the  evidence,  it  cannot  be  reviewed  on  exceptions.     [3  Barb.,  34 ; 
12  Wend.,  301.]     A  party  who  is  dissatisfied  with  the  expression  of 
an  opinion  by  the  judge  must  express  that  dissatisfaction,  not  by  ex- 
cepting to  the  charge  on  that  point,  but  by  asking  to  have  th* ques- 
tion of  fact  submitted  to  the  jury  for  their  determination.     [28  Barb., 
180.]     Supreme  Ct.,  1863,  Powell  a.  Jones,  42  Barb.,  24. 

4.  In  an  action  to  recover  damages  for  fraud  in  the  representations  made 
on  a  sale  by  the  defendant  to  the  plaintiff,  refusal  of  leave  to  amend 
the  complaint  on  the  trial  by  alleging  additional  false  representations, 
or  by  conforming  the  pleading  to  the  proof,  is  in  the  discretion  of  the 
court;    and  not  the  proper  subject  of  exception.      Supreme  Ct.,  1864, 
Binnard,«.  Spring,  42  Barb.,  4*70. 

5.  Where,  on  request  of  defendant's  counsel,  the  court  directed  that  all 
the  evidence  of  certain  witnesses  relating  to  the  value  of  services  (and 
which  evidence  consisted  of  their  opinions  based  on  the  testimony  they 
had  heard  at  the  trial)  should  be  subject  to  exceptions  taken  in  the 
examination  of  preceding  witnesses ;  but  the  exceptions  thus  referred 
to  related  solely  to  proof  of  the  "  ability  of  the  plaintiff  as  a  book- 
keeper," or  to  the   objection  that  such  witnesses  did  not  possess  the 
special  knowledge  essential  to  make  their  opinion  admissible  as  evi- 
dence ; — Held,  that  this  was  not  equivalent  to  a  specific  objection  that 
such  latter  witnesses  did  not  know  what  were  the  particular  services, 
of  the  value  of  which  they  were  permitted  to  express  an  opinion  ;  but 
it  might  be  considered  in  deciding  whether  the  exceptant  should  be 
allowed   a  new  trial   on  terms.     N.  Y.  Superior  Ct.,   1862,  Scott  a. 
Lilienthal,  9  Bosw.,  224. 

6.  The  refusal  of  a  referee,  after  the  defendant  has  once  rested,  to  allow 
him  to  open  the  case  and  re-examine  his  witnesses  as  to  new  matter, 
is  not  a  subject  of  review  in  the  Court  of  Appeals.     It  is  entirely  dis- 
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cretionary  with  the  referee,  and  the  refusal  is  not  a  ground  of  excep- 
tion.    Ct.  of  Appeals,  1862,  Thomas  a.  Fleury,  26  N.  F.,  26. 

7.  An  exception  to  a  refusal  to  charge  as  requested  cannot  be  sustained, 
where  the  case  states  that  the  judge  refused  to  give  the  instructions 
requested,  except  so  far  as  they  were  embraced  in  the  charge  which 
was  iu  fact  given,  but  does  not  state  the  whole  of  the  charge  given,  so 
as  to  make  it  appear  that  the  request  was  actually  disregarded.    N.  Y, 
Superior  Ct.,  1862,  The  Mayor,  <fec.,  of  N.  Y.  a.  The  Exchange  Fire 
Ins.  Co.,  9  Bosw.,  424. 

8.  A  nonsuit  may  be  set  aside  on  exceptions,  though  the  plaintiff  did  not 
expressly  ask  that  the  evidence  be  submitted  to  the  jury.     Ct.  of  Ap- 
peals, 1863,  Sheldon  a.  Atlantic  Fire  &  Marine  Ins.  Co.,   26  JV.  Y. 
460. 

EXECUTION. 

1.  A  married  woman  is  not  liable  under  the  Code  of  Procedure  to  exe- 
cution against  the  person  upon  a  judgment  against  her  for  costs  in  an 
action  brought  by  her  for  a  tort.     Females  can  only' be  arrested  for 
wilful   injuries  committed  by  them.     Supreme  Ct.,   1864,   Hovey  a. 
Starr,  42  Barb.,  435. 

2.  Under  section  289  of  the  Code  of  Procedure  which  prescribes  the  re- 
quisites of  an  execution,  the  teste  is  no  necessary  part  of  an  execution, 
nor  is  the  direction  to  return,  and  therefore,  errors  in  them  are  im- 
material.    N.  Y.  Superior  Ct.,  1863,  Carpenter  a.  Simmons,  28  How. 
Pr.,  12. 

3.  Though  an  attorney  residing  out  of  this  State  cannot  practise  in  the 
courts  of  the  State  as  attorney,  his  subscription  of  an  execution  is  only 
an  irregularity  to  be  corrected  on  motion,  and  does  not  render  the  ex- 
ecution void.     Supreme  Ct.,  Sp.  T.,   1865,  Hommedieu  a.  Stowell, 
Ante,  336. 

4.  An  execution  so  issued,  within  five  years  after  judgment,  will  sustain 
a  subsequent  execution  issued  without  leave.     Ib. 

5.  Where  a  judgment  recovered  in  a  court  of  a  justice  of  the  peace  is 
docketed  in  the  office  of  a  county  clerk,  execution  thereon  must  be 
issued  by  the  county  clerk.     An  execution  issued  by  the-  attorney  of 
the  judgment-creditor,  as  in  ordinary  cases,  is  invalid,  and  confers  no 
power  on  the  sheriff  to  sell.     Brush  a.  Lee,  Ante,  398. 

6.  The  remedies  by  execution  for  enforcing  a  judgment  recovered  in  the 
Supreme  Court  upon  an  appeal  from  a  justice's  court,  are  the  same  as 
if  the  action  had  been  brought  in   the  Supreme  Court.     Supreme  Ct., 
Sp.  T.,  1864,  Keelcr  a.  Clark,  Ante,  154. 
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7.  Upon  an  application  by  the  assignee  of  a  judgment  for  leave  to  issue 
t  execution  (under  §  284  of  the  Code),  the  fact  that  the  judgment-debtor 

is  the  owner,  by  assignment,  of  judgments  to  a  greater  amount,  against 
the  moving  party,  is  not  a  ground  for  denying  the  motion  unqualifiedly. 
The  right  to  an  execution  is  a  legal  one,  if  the  judgment  remains  un- 
impaired. A  counter  demand  of  the  judgment-debtor  is  not  an  im- 
peachment of  the  validity  or  force  of  the  judgment,  whether  such 
counter  demand  has  itself  been  reduced  to  judgment  or  not.  The 
only  inquiry  contemplated  by  the  Code,  upon  an  application  for  leave 
to  issue  the  execution,  is  whether  the  judgment,  or  any  part  of  it,  re- 
mains unsatisfied  and  due.  The  court  has  no  discretion  to  exercise,  if 
the  facts  stated  in  the  moving  papers  are  uncontradicted.  The  creditor 
is  as  much  entitled  to  an  execution  in  that  case  as  he  was  originally 
entitled  to  his  judgment.  If  the  debtor,  in  opposition  to  the  motion, 
shows  that  he  is  the  owner  o/  a  judgment  against  the  moving  party  ? 
the  court  may  require  him  to  make  a  motion  to  set  off  his  judgment 
against  the  one  upon  which  an  execution  is  sought  to  be  issued ;  but  it 
cannot,  upon  the  mere  proof  of  the  existence  of  a  judgment  against  the 
party  applying  for  the  execution,  deny  the  application  of  the  latter. 
Ct.  of  Appeals,  1863,  Betts  a.  Garr,  26  JV.  F.,  383. 

8.  Upon   such   an  answer  to  such   an  application,  the   most  the  court 
should  do  is  to  suspend  the  decision  for  the  purpose  of  giving  time  to 
the  party  resisting  to  make  his  motion  to  allow  a  set-off.     Ib. 

9.  Under  the  provisions  of  2  Rev.  Stat.  116,  §§  19,  20,  where  an  attor- 
ney recovers  judgment  against  the   personal   representative  of  a  de- 
cedent for  his  services  rendered  to  the  representative  in  the  matter  of 
the  estate,  this  constitutes  a  claim  against  the  estate  which  has  prefer- 
ence over  all  other  claims ;  and  the  surrogate,  upon  application  of  the 
judgment-creditor,  may  allow  execution  to  be  issued  on  such  judgment 
if  there  are  assets  sufficient  to  pay  it.     There  is  no  difference  in  res- 
pect to  the  authority  conferred  upon  the  surrogate  under  the  statute, 
whether  the  judgment  was  recovered  for  a  debt  of  the  decedent  or  for 
a  debt  contracted  by  the  executor  or  administrator,  for  actual,  neces- 
sary, just  and  reasonable  expenses  of  the  administration.     Supreme 
Ct.,  1864,  Matter  of  Thompson,  41  Barb.,  237. 

10.  Liquors  delivered  by  merchants  to  a  retailer  upon  a  condition  that 
the  property  in  them  is  to  remain  in  the  former  until  sold  by  the  lat- 
ter, to  be   paid  for  when  sold,  and  that  the  former  have  a  right  to 
take  them  away  at  any  time,  are  liable  to  seizure  and  sale  on  execution 
against  the  latter.     Where  the  purpose  for  which  the  possession  of 
the  property  is  delivered  to  the  buyer  is  inconsistent  with  the  continued 
ownership  of  the  claimant,  the  transaction  will  be  presumed  fraudulent  • 
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as  against  purchasers  and  creditors.     Supreme  Ct.,  1864,  Bonesteel  a. 
Flack,  27  How.  Pr.,  310. 

11.  A  levy  of  an  execution  upon  goods  in  a  store  covers  goods  purchased 
by  the  judgment-debtors  subsequent  to  the  levy  and  during  the  life  of 
the  execution,  and  placed  in  the  same  store ;  such  goods  being  of  the 
same   general   description  as   those  levied  on,  and  having  been   pur- 
chased to  supply  the  place  of  goods  sold  by  the  debtors,  after  the  levy, 
or  as  an  addition   to  the  original  stock.     Supreme  Ct.,  1863,  Roth  a. 
Wells,  41  Barb.,  194. 

12.  It  seems,  that  a  purchaser  of  chattels  in  possession  under  an  executory 
contract  of  sale  by  which  the  title  is  not  to  pass  until  the  performance 
of  conditions,  is  meanwhile  to  be  deemed  the  owner  within  the  mean- 
ing of  the  statute  exempting  property  from  execution.     Ct.  of.  Appeals, 
1863,  Hasbrouck  a.  Lounsbury,  26  N.  Y.,  398. 

13.  One  who  purchases  real  property  from  a  judgment-debtor  more  than 
ten  years  after  the  docketing  of  the  judgment  against  him  and  the  sale 
of  the  land  by  the  sheriff,  but  before  the  sheriff  gives  a  deed  pursuant 
to  the  sale,  is  to  be  deemed  a  bona-fide  purchaser  unless  he  has  notice 
not  only  of  the  judgment  but  of  the  sheriffs  sale;  and  if  his  deed  is 
first  recorded  is  protected  against  the  grantee   in  the  sheriff's  deed. 
Supreme  Ct.,  1864,  Reynolds  «.  Darling,  42  Barb.,  418. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  person  entitled  to  be  appointed  administrator  in  preference 
to  others,  loses  the  appointment  by  failing  to  give  the  security  required, 
and  another  person  is  appointed,  the  preference  is  thereby  lost ;  and 
the  surrogate  cannot,  on  a  subsequent  application  of  the  former,  revoke 
the  latter  appointment  and  appoint  the   former  merely  because  the 
former  is  now  able  to  give  such  security.     N.  Y.  Surr.  Ct.,  1865, 
Williams's  Case,  Ante,  350. 

2.  Of  the  authority  of  an  administrator  with  the  will  of  the  decedent  an- 
nexed.    Peterson  a.  Chemical  Bank,  27  How.  Pr.,  491. 

3.  Of  administrator's  bonds  and  the  remedies  thereon.     Annett  a.  Kerr, 
28  How.  Pr.,  324. 

4.  Where  duly  admitted  contestants  of  a  will,  claiming  as  heirs-at-law  of 
the   testator,  filed  objections  to   its  validity  on   their  behalf,  insisting 
that  it  had  not  been  executed  according  to  law,  or  if  it  had,  then  that 
it  had  been  revoked  ;  and  an  issue,  by  a  denial  of  these  allegations,  was 
raised,  the  determination  of  which,  with  the  question   as  to  the  fact 
•whether  those  contestants  were  heirs  at  law  of  the  testator,  was  likely, 
in  the  judgment  of  the  surrogate,  to  occupy  considerable  time: — Held, 
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that  this  presented  a  case  where  the  surrogate  clearly  had  the  power, 
in  his  discretion,  to  issue  special  letters  of  administration,  authorizing 
the  preservation  and  collection  of  the  goods  of  the  deceased.  [2  Rev. 
Stat.,  76,  §  38  as  amended  by  Laws  of  1837,  ch.  460,  §  23.]  Supreme 
Ct.,  Sp.  T.,  1864,  Lawrence  a.  Parsons,  27  How.  Pr.,  26. 

5.  Every  special  administrator  or  collector,  to  deposit  all  moneys  within  ten, 
days  after  receipt  by  him,  with  a  person  or  corporation  to  be  designated 
by  the  Surrogate.     Proceedings  given  to  compel  deposit.*   Laws  of  1864, 
107,  ch.  71,  §§  1-4. 

6.  Parties  in  interest  to  have  notice  of  the  appointment  of  collectors,  and 
of  justification  of  their  sureties.     /&.,  §§  5,  11. 

7.  Deposits  not  to  be  withdrawn  without  order  of  Surrogate.     /&.,  §  6. 

8.  Surrogate  may  require  collector  to  account.     Ib.,  §  7.    Interest  to  be  ac- 
counted for.     Ib.,  §  12. 

9.  Collector  not  to  sell  property  without  order  of  Surrogate.     Ib.,  §  9. 

10.  The  due  publication,  by  an  executor  or  administrator,  of  a  notice  re- 
quiring persons  having  claims  against  the  estate  represented  by  him  to 
exhibit  the  same,  with  the  vouchers  thereof,  within  six  months  after 
its  first  publication,  at  a  place  which  was  neither  his  residence  nor  the 
place  of  the  transaction  of  his  business,  but  merely  the  office  of  his 
counsel, 'is  insufficient  to  create  the  statutory  bar  against  claims  against 
the  executors  and  administrators  of  an  estate,  by  the  like  publication 
of  a  notice  requiring  claims  against  such  estate  to  be  presented,  sim- 
ilarly sustained,  "  at  the  place  of  residence,  or  transaction  of  business," 
of  such  representative.     (2  R.  S.,  88,  §  34.)     N.  Y.    Superior    Ct., 
Sp.  T.,  1863,  Murray  a.  Smith,  9  Bosw.,  689. 

11.  Whether  a  publication  in  one  paper  alone  is  sufficient,  and  whether 
the  order  must  not  express  that  the  surrogate  was  of  opinion  that  the 
paper,  which  he  designated,  was  the  most  likely  to  convey  information 
to  creditors.      Query.     Ib. 

12.  A  claim  against  a  decedent's  estate  for  a  tort  of  the  decedent, — e.  g., 
the  conversion  of  personal  property, — is  referable  under  the  statute. 
Supreme  Ct.,  1865,  Brockett  a.  Bush,  Ante,  337. 

13.  The  power  to  refer  under  the  statute,  covers  both  legal  and  equitable 
claims  against  a  deceased  person.     The  statute  is  very  comprehensive, 
it  authorizes  the  reference  to  be  made  of  any  disputed   claim  against 
the   estate  of  any  deceased  person.     It  does  not  exclude  equitable 
claims,  nor  limit  the  reference  to  legal  claims.     Supreme  Ct.,  1864, 
White  a.  Story,  28  How.  Pr.,  173. 

14.  Where  an  administrator  has  sold  assets  uppn  credit  without  security, 
'he  is  liable  to  account  for  the  price  ;  and  he   cannot  upon   the  insol- 
vency of  the  purchaser,  reduce  his  liability  by  offering  evidence  that 
the  true  value  was  less  than  the  price.     Ct.  of  Appeals,  1863,  Has- 
brouck  a.  Hasbrouck,  27  N.  Y.,  182,  reversing  S.  C.,  37  Barb.,  579, 
24  How.  Pr.,  24. 
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16.  An  executor  who  has  obtained  probate  of  the  will  and  letters  of 
administration  in  a  sister  State,  where  the  testator  was  domiciled  and 
died,  and  where  the  executor  resides,  can  dispose  of  personal  assets 
situated  in  this  State,  without  taking  out  letters  ancillary  here ;  al- 
though such  ancillary  letters  would  be  necessary  to  enable  him  to  sue 
here.  Supreme  Ct.,  1864,  Middlebrook  a.  Merchants'  Bank,  Ante,  109. 

16.  Hence,  his  assignee  of  bank  stock  is  entitled  to  a  transfer  of  the 
stock,  and  may  sue  here  to  compel  a  transfer  if  refused  by  the  corpor- 
ation ;  and  in  such  case  it  is  immaterial  whether  the  assignment  and 
the  power  to  transfer  were  executed  in  this  State,  or  in  such  other 
State.     Ib. 

17.  It  seems,  that  chapter  82  of  the  Laws  of  1850, — for  the  protection 
of  purchasers  at  sales  made  by  order  of  Surrogates, — is  constitutional 
in  its  retrospective  provision  as  to  titles  claimed  under  sales  made  be- 
fore the  statute.    Ct.  of  Appeals,  1862,  Forbes  a.  Halsey,  26  N.  Y.,  53. 

18.  Where  the  general  guardian  of  infants,  being  also  administrator  or 
executor,  applies  in  the  latter  capacity  for  leave  to  sell  real  estate  of 
the  decedent  for   payment  of  debts,  the  appointment  of   a  special 
guardian  for  the  infants  is  essential  to  give  the  surrogate  jurisdiction 
to  grant  the  application.     Supreme  Ct.,  1864,  Havens  a.  Sherman,  42 
£arb.,  636. 

19.  The  surrogate  acts  without  jurisdiction  if  he  makes  the  order  to 
show  cause  why  such  an  application  should  not  be  granted,  returnable 
in  less  than  the  six  weeks  limited  by  the  statute.     Ib, 

$0.  Such  defects  are  not  irregularities  merely,  and  are  not  cured  by 
the  act  of  1850  ;  but  the  sale  on  such  proceedings  is  void.  Ib. 

FORECLOSURE. 

1.  It  is  not  a  valid  objection  to  the  subrogation  of  a  defendant  in  fore- 
closure in  the  place  of  the  plaintiff,  that  the  sale  may  be  abandoned,  and 
subsequent  incumbrancers  miss  their  opportunity  of  reaching  the  sur- 
plus moneys.    Supreme  Ct.,  Sp.  T.,  1857,  McLean  a.  Tompkins,  Ante,  24. 

2.  If  the  court  has  power  to  require  the  holder  of  a  judgment  of  fore- 
closure to  proceed  and  sell  the  mortgaged  premises,  it  will  be  exer- 
cised only  in  extraordinary  cases.     Ib. 

FORMER  ADJUDICATION. 

1.  Where,  in  an  action  of  partition,  the  plaintiffs  established  their  title 
by  sufficient  common-law  evidence  of  the  existence  and  fraudulent 
destruction  of  a  will ; — Held,  that  they  were  not  concluded  by  the 
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dismissal  of  a  former  suit  in  which  they  had  sought  to  obtain  the  pro- 
bate and  record  of  the  will  under  the  statute,  which  prescribes  peculiar 
evidence  as  necessary  upon  the  probate  of  a  lost  will.  Ct.  of  Appeals, 
1863,  Harris  a.  Harris,  26  N.  F.,  433  ;  reversing  S.  C.,  36  Barb.  88. 

2.  A  judgment  rendered  in  a  former  action  for  the  same  cause  in  a  court 
of  a  justice  of  the  peace,  at  an  hour  before  that  which  was  specified  in 
the  summons  as  the  hour  for  its  return,  is  a  nullity  and  no  bar  to  a 
second  action.     The  justice  has  no  jurisdiction  to  render  judgment  in 
an  action  before  the  time  when  the  summons  is  returnable.     Supreme 
Ct.,  1863,  Sagendorph  a.  Shult,  41  Barb.,  102. 

3.  Where  a  judgment  of  a  justice's  court  is  relied  on,  and  the  pleadings 
on  which  it  was  recovered  are   equivocal,  so  that  it  is  doubtful  what 
cause  of  action  was  really  tried  and  passsed  on  by  the  justice,  it  is  com- 
petent to  show,  aliunde,  that  he  tried  and  passed   on  any  facts  or 
questions  which  might  have  been  litigated  under  such  equivocal  plead- 
ing.    Supreme  Ct.,  1864,  Royce  a.  Burt,  42  Barb.  635;    explaining 
and  overruling  a  former  decision  in  S.  C.,  Ib.  339. 

4.  A  proceeding  under  the  act  of  1849,  "  to  enforce  the  responsibilities 
of  stockholders,"  in  banks,  &c.  (Laws  of  1849,  343),  is  not  necessarily 
barred  by  a  previous  judgment  recovered  in  an  action  instituted  under 
the  Revised  Statutes  (2  R.  S.  463,  §§  39,  40)  by  a  stockholder  of  the 
bank,  to  compel  the  application  of  its  assets  to  the  payment  of  its 
debts.     Supreme  Ct.,  1863,  Diven  a.  Duncan,  41  Barb.  520. 

5.  An  application  for  probate  in  this  state,  of  a  will  devising  real  property 
here,  is  not  concluded  or  affected  by  a  prior  decision  of  a  probate 
court  of  another  state  admitting  the  will  to   probate  there   [Story's 
Conf.  of  L.,  §§  474,  591,  1  Paige,  220],  unless  the  application  is  made 
under  the  provision  of  the  Laws  of  1830,  389,  §  68,  which  authorizes 

*the  granting  of  letters  upon  a  foreign  probate  for  the  purpose  of  col- 
lecting assets.  Where  the  application  is  made  solely  with  a  view  of 
affecting  the  title  to  real  estate,  the  case  must  be  examined  without 
reference  to  the  foreign  probate.  Ct.  of  Appeals,  1863,  Peck  a.  Gary, 
27  N.  Y.,  9  ;  affirming  S.  C.,  38  Barb.,  77. 

FRAUD. 

In  what  cases  relief  against  fraud  will  be  refused  on  the  ground  that  the 
parties  are  in  part  delicto.     Freelove  a.  Cole,  41  Barb.  318. 

ATTACHMENT,  2. 

GRAND   JURY. 
The  proceedings  before  a  grand  jury  are  not  proceedings  before  a  judicial 
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body  within  the  meaning  of  Ch.  130,  Laws  of  1854,  and  the  publica- 
tion of  such  proceedings  is  not  privileged.  N.  Y.  Superior  Ct.,  Trial 
Term,  1865,  McCabe  a.  Cauldwell,  Ante,  377. 

GUARDIAN   AD   LITEM. 

1.  In  an  action  in  which  the  Court  have  jurisdiction  of  the  parties  and  the 
subject  matter,  the  omission  of  an  infant  plaintiff  to  procure  the  ap- 
pointment of  a  guardian  ad  litem,  is  an  irregularity  which  may  be 
cured  or  waived.     It  does  not  deprive  the  court  of  jurisdiction.     The 
defect  is  cured  if  the  plaintiff  attains  majority  before  defendants  raise 
any   objection.     N.    Y.  Superior   Ct.,  1862,  Rutter  a.  Puckhofer,  9 
Bosw.,  638.     Compare  Havens  a.  Sherman,  42  Barb.,  636. 

2.  The  provisions  of  section  116  of  the  Code  of  Pro.  authorizing  appoint- 
ment of  guardians  ad  litem  for  infant  defendants  in  actions  for  partition 
of  real  property  or  for  foreclosure,  amended,  by  extending  them  to  the 
case  of  infant  defendants  temporarily  absent  from  the  State  as  well  as  to 
non-residents,  and  by  omitting  the  provision  declaring  that  the  service 
may  be  directed  to  be  "  by  service  upon  any  relation  or  person  with  whom 
the  infant  resides,  and  either  by  mail  or  personally  upon  the  person  so 
served,"  instead  of  upon  the  infant.     Laws  0/1865,  ch.  615. 

GUARDIAN  AND  WARD. 

An  agreement  between  the  guardian  of  an  infant  and  the  person  becom- 
ing surety  in  his  official  bond  that  the  latter  shall  hold  the  property  of 
which  the  guardian  is  custodian,  for  his  own  indemnity,  is  void,  because 
subversive  of  the  objects  of  the  appointment  and  security,  and  contrary 
to  public  policy.  The  guardian  cannot  pledge  the  property  of  his 
ward  as  security  to  his  own  surety.  N.  Y.  Superior  Ct.,  1862,  Poult- 
ney  a.  Randall,  9  Bosw.,  232. 

HABITUAL  DRUNKARD. 

Where,  pending  a  suit  brought  by  a  creditor  to  reach  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings  previously  commenced  in  'another 
court,  adjudged  to  be  an  habitual  drunkard,  and  a  committee  is  ap- 
pointed of  his  estate,  the  plaintiff's  proceedings  should  be  stayed}  and 
if  a  receiver  has  been  been  appointed  he  should  be  discharged,  on  pay- 
ing the  moneys  in  his  hands  into  court.  N.  Y.  Superior  Ct.,  Sp.  T^ 
1862,  Niblo  a.  Harrison,  9  Bosw.,  668. 
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HIGHWAYS. 

1.  That  portion  of  the  act  of  1847  (Laws  of  1847,  ch.  455)  which  pro- 
vides for  the  re-assessment  before  a  jury  of  the  damages  on  the  laying 
out  of  highways  when  they  shall  have  been  assessed  in  the  first  in- 
stance by  three  commissioners  appointed  by  the  county  court  as  re- 
quired by  that  act,  is  not  in  conflict  with  the  constitution.     Supreme 
Ct.,  1864,  Clark  a.  Miller,  42  Barb.,  255. 

2.  Where  referees,  appointed  to  hear  and  determine  an  appeal  in  highway 
proceedings,  have  heard  both  parties,  and  duly  closed  the  hearing,  and 
have  entered  upon  the  task  of  forming  a  determination,  they  have  no 
power  to  entertain  a  motion  of  third  persons  to  open  the  cause  for  a 
further  hearing,  and  for  the  reception  of  evidence  impeaching  the  orig- 
inal testimony,  and  adding  to  the  weight  of  the   original  evidence. 
Supreme  Ct.,  1863,  People  on  rel.  Robinson  a.  Ferris,  Ante,  64. 

3.  Such  referees  are,  li-ke  other  inferior  and  subordinate  officers  and  tri- 
bunals that  are  creatures  of  statute,  to  be  confined  to  powers  expressly 
conferred  or  such  as  are  necessarily  incident  to  express  powers.     Ib. 

4.  In  a  case  where  they  have  power  to  open  the  hearing,  the  same  notice 
should  be  given  as  upon  the  first  hearing.     Ib. 

INDICTMENT. 

1.  In  an  indictment  for  a  statutory  offence,  it  is  not  necessary  to  negative 
the  exceptions  contained  in  the   statute  by  way  of  proviso ;  and  the 
same  rule  applies  to  exceptions  contained  in  a  subsequent  section  of 
the  statute,  but  referred  to  as  such  in  the  section  on  which  the  indict- 
ment is  founded.     The  averment  and  the  proof  are  to  come  from  the 
defendant  to  bring  him  within  the  proviso  in  such  a  case.     [Hawk. 
Cr.  L.,  b.  2,  ch.  25,  §  113  ;  Chitt.  Cr.  L.,  283.]      Ct.  of  Appeals,  1863, 
Fleming  a.  People,  27  N.  T.,  329. 

2.  Under  a  statute  forbidding  the  doing  of  certain  acts  on  Sunday,  an 
indictment  alleging  that  the  defendant,  on  a  specified  day  of  the  month, 
which  day  was  Sunday,  did,  &c.,  is  sufficient  after  conviction,  although 
such  day  of  the  month  was  not  Sunday.     The  statement  of  the  day  of 
the  month  is  not  material.     [Whart.  Cr.  L.,  §  263 ;  1  Swann,  413.] 
Supreme  Ct.,  1864,  People  a.  Ball,  42  Barb.,  324. 

3.  In  an  indictment  for  homicide,  where  the  deceased  went  and  was 
called  by  acquaintances  by  a  name  different  from  his  or  her  true  name, 
the  true  name  may  be  stated  ;  and  if  the  true  name  be  proved  on  the 
trial,  there  is  no  variance,  although  it  also  appear  that  the  deceased 
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went  by  another  name.  Supreme  Ct.,  1864,  People  a.  Walters,  Ante, 
147. 

4.  A  certified  check  on  a  bank  is  an  instrument  which,  as  an  entirety, 
comes  within  the  statute  of  forgery  ;  and  where  evidence,  received 
without  objection,  shows  that  any  material  part  of  it— e.  g.,  the  certifi- 
cate— was  forged,  it  is  immaterial  that  the  indictment  does  not  specify 
that  the  forgery  was  of  the  certification,  and  not  of  the  signature  of  the 
check  itself.  It  is  true  that  an  indictment  should  be  so  certain  and 
precise  as  to  enable  the  accused  to  judge  whether  the  facts  and  circum- 
stances stated  constitute  an  indictable  offence ;  or,  to  apprize  the  pris- 
oner of  the  nature  of  the  offence  against  which  he  is  to  prepare  his 
defence,  and  that  he  may  plead  a  conviction  or  acquittal  in  bar  of  an- 
other indictment.  But  such  an  indictment  informs  the  accused  of  the 
entire  instrument  which  he  uttered,  or  of  the  precise  shape  in  which 
he  had  uttered  it,  and  alleged  it  to  be  a  false  instrument.  [Distinguish- 
ing Rex  a.  Harwell,  6  Car.  and  P.,  148.]  Ct.  of  Appeals,  1863,  People 
a.  Clements,  26  N.  Y.,  193. 

6.  Since  the  Revised  Statutes,  it  is  unnecessary,  in  an  indictment  for 
burglary  in  breaking,  &c.,  with  intent  to  commit  a  crime,  to  specify 
what  kind  of  felony  was  intended.  Ct.  of  Appeals,  1863,  Mason  a. 
People,  26  N.  Y.,  200. 

INFANTS. 

1.'  Under  the  statute,  2  Rev.  Stat.,  194,  §  170,  which  provides  that  an 
infant  may  by  his  next  friend  apply  to  the  court  for  the  sale  of  his 
real  property,  the  form  of  the  application  is  of  ho  consequence,  if  the 
substance  is  there.  A  petition  purporting  to  be  the  petition  of  infants, 
by  A.  B.,  their  next  friend,  is  sufficient  in  this  respect  to  give  the  court 
jurisdiction.  N.  Y.  Superior  Ct.,  1865,  O'Reilly  a.  King,  28  How. 
Pr.,  408. 

.2.  The  uncle  and  only  male  relative  of  full  age  may  properly  apply  as 
next  friend,  and  the  proceedings  are  not  invalid  because  he  was^dso  a 
creditor  of  the  infants.  Ib. 

3.  It  is  no  sufficient  objection  to  the  title,  that  other  parties,  owning 
other  interests,  joined  in  the  same  contract  and  deed.     Ib. 

4.  Whether  the  sale  of  the  real  property  of  infants  under  the  statute  is 
valid   where  unborn  children   may  be  eventually   entitled.     Query. 
Bowman  a.  Tallman,  27  How.  Pr^  212. 
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INJUNCTION. 

1.  The  execution  of  a  warrant  of  dispossession,  in  summary  proceedings 
to  recover  the  possession  of  land,  will  be  stayed  by  injunction,  where 
it  appears  that  the  defendant  in  such   proceedings  had   not  time  to 
arrive  at  the  court-room,  before  the  hearing,  after  the  service  of  the 
summons.     Injustice  in  that  respect  could  not  be  corrected  on  certio- 
rari,  where  nothing  appears  on  the  record,  of  the  time  of  the  service 
of  the  summons  or  the  possibility  of  the  tenant's  reaching  the  court- 
room after  such  service.     Whether  the  dilatory  service  of  the  summons 
is  such  as  to  be  considered  a  fraud  on  the  law,  or  the  judgment  given 
by  the  magistrate  in  the  absence  of  a  party  who  has  not  had  time  to 
arrive,  at  the  court-room  before  the  hearing  after  service  of  the  sum- 
mons, is  to  be  considered  as  a  surprise,  the  right  of  enjoining  may  be 
exercised.     [2  Abbotts'  Pr.,  121  ;  1  Code  R.  N.  S.,  18;  1  Duer,  624.] 
JV.  Y.  Superior  Ct.,  Sp.  T.,  1864,  Griffith  a.  Brown,  28  How.  Pr.,  4. 

2.  Of  course  staying  proceedings  on  the  first  warrant  will  not  prevent  a 
new   application  to   dispossess ;    of   course   neither  party  will  be   at 
liberty  to  use  such  adjudication  on  such  second  application.     Ib. 

3.  An  injunction  against  dispossessing  a  tenant  should  not  be  granted 
after  a  warrant  of  dispossession  has  been  executed.     N.   Y.  Com.  PL, 
Sp.  T.,   1864,  Roberts  a.  Mathews,  Ante,  199. 

4.  The  Judge,  before  whom  this  action  was  tried  at  Special  Term,  having, 
found  as  conclusions  of  fact  that  the  plaintiffs  in  Nov.,  1856,  "  com- 
pounded from  c'ocoanut  oil  and  other  ingredients  a  mixture  to  be  used 
as  a  hair  wash,  for   which  they  devised  as  a  trade-mark  ....  the 
name  or  word  '  Cocoaine ;'  that  they  published  the  same  very  exten- 
sively, with  notice  that  they  had  adopted  the  said   name  or  title  as 
their  trade-mark;"  and  that  the  defendants  in    Nov.,  1858,  "com- 
menced the  preparation  and  sale  of  a  similar   compound  in   bottles 
.  .  .    and  with  labels  under  the  name  and  title   of   '  Cocoi'ne ;'  and 
further  [as  the  fifth   finding]  that  the  defendants  well  knowing  that 
the  name,  word  or  title  of  '  Cocoaine'  was,  and  for  a  considerable  time 
had  been,  the  trade-mark  of  the  plaintiffs,  with  the  wrongful  intention 
of  inducing  the  public  to  believe  that  the   compound  sold  by  them- 
selves under  the   name,  word,  or  title  of  'Cocoine'  was  that  of  the 
plaintiffs,  and  with  the  wrongful  intention  of  securing  to  themselves 
the  benefit  of  the  skill,  labor,  and   expense  of  the  plaintiffs,  have  so 
closely  imitated  and  used  the  aforesaid  trade-mark  of  the  plaintiffs  as 
to  deceive  the  public  and  to  injure  and  endamage  the  plaintiffs  ;  that 
the  word,  name,  title,  or  device  '  Cocoi'ne'  is  at spurious  and  unlawful 
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imitation  by  the  defendants  of  the  wprd,  name,  title,  or  device  '  Co- 
coaine,'  the  aforesaid  trade-mark  of  the  plaintiffs." 

Held,  that  the  plaintiffs  were  entitled  to  a  judgment  enjoining  the 
defendants  from  manufacturing,  using,  selling,  or  in  any  manner  dis- 
posing of  a  compound  or  preparation  with  the  name,  word,  or  title  of 
"  Cocoine"  printed  or  stamped  upon  the  bottles,  labels,  wrappers, 
covers,  or  packages  thereof.  •  (Robertson,  J.,  dissented.)  N.  Y.  Su- 
perior Ct.,  1862,  Burnett  a.  Phalon,  9  Bosw.,  192. 

5.  Of  the  issue  of  injunctions  to  protect  the  use  of  signs  and  trade-marks. 
McCardel  a.  Peck,  28  How.  Pr.,  120. 

6.  An  injunction   issued  to  restrain  defendant  from   running  his  steam- 
engine  in  marble  works  which  he  had  built  closely  adjoining  the  plain- 
tiff's premises.     McKeon  a.  Lee,  28  How.  Pr.,  238. 

7.  An  injunction,  restraining  the  city  officers  from   making  payment  of 
sums,  for  which  the  city  is  liable,  cannot  be  sustained.     Supreme  Ct^ 
Chambers,  1865,  Hecker  a.  Mayor,  &c.,  Ante,  369. 

8.  It  is  a  general  principle  that  a  court  of  equity  will  not  restrain  by  its 
injunction  the  commission  of  an  ordinary  tort  or  trespass.     The  threat- 
ened injury  or  grievance  must  be  irreparable,  or  such  as  cannot  be 
compensated  in  damages  at  law,  to  authorize  a  court  of  equity  to  inter- 
fere.    [9  Wend.,  571  ;  7  Johns.,  ch.  315.]     Supreme'' Ct.,  1864,  Sixth 
Av.  Railroad  Co.  a.  Kerr,  28  How.  Pr.,  382. 

9.  Where  a  surrogate  has  jurisdiction  to  prove  a  will,  he  is  vested  with 
all  the  powers  incidental  and  usual  for  th$  exercise  of  such  jurisdic- 
tion ;  and  it  is  competent  for  him  to  permit  any  person  claiming  an  in- 
terest in  the  estate  affected  by  the  will  to  intervene  and  contest  its  due 
execution,  or  show  that  it  should  not  be  admitted  to  probate.     And 
the  Supreme  Court  will   not,  in  a  proceeding  by  9  new  action,  arrest 
him  in  the  exercise  of  the  powers  vested  in  him,  or  control  him  in  the 
manner  in  which  they  shall  be  exercised.     Supreme  Ct.,  Sp.  T.,  1864, 
Lawrence  a.  Parsons,  27  How.  Pr.,  26. 

10.  Injunctions  are  not  to  be  granted  except  with  great  caution,  and  in 
cases  where  the  right  and  the  necessity  are  clear.     N.  Y.  Com.  PI., 
Sp.  T.,  1864,  Rober^  a.  Mathews,  Ante,  199. 

11.  A  complaint  verified  in  the  ordinary  form,  containing  statements 
upon  information  and  belief,  is  not  alone  sufficient  to  sustain  an  injunc- 
tion.    Supreme  Ct.,  Chambers,  1865,  Hecker  a.  Mayor,  <fcc.,  Ante,  369. 

12.  A  judge  of  the  Supreme  Court,  or  a  county  judge,  has  power,  ou  an 
ex  parte  application,  to  vacate  or  modify  an  injunction-order  made  by 
himself,  without  notice.     Section  324  of  the  Code  applies  as  well  to 
injunction-orders  as  to  other  orders.     The  special  provision  made  by 
section  225  is  in  addition  to  the  powers  conferred  by  section  324,  and 
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not  a  substitute  for  them.     [8  How.  Pr.,  440.]     Supreme  Ct.,  1863, 
Peck  a.  Yorks,  41  Barb.,  547. 

13.  But  a  judge  should  never  vacate  or  modify  an  injunction-order  with- 
out notice,  except  when,  from  the  urgency  of  the  case,  it  is  necessary 
to  guard  against  serious  loss,  which  sometimes  may  be  occasioned  by 
the  delay  incident  to  serving  notice.     Where  the  application  to  modify 
an  injunction-order  was  not  made  till  more  than  a  year  had  elapsed 
after  service  of  the  injunction  upon  the  defendants,  or  some  of  them, 
and  not  till  after  all  of  them,  except  one,  had  appeared  and  answered  ; — 
Held,  that  an  ex  parte  order  modifying  the  injunction,  without  notice, 
was  improvidently  granted.     Ib. 

14.  Where  an  injunction   is  granted  on  an  order  to  show  cause,  before 
answer,  the  defendant  is  not  precluded,  on  the  coming  in  of  the  answer, 
from  moving  to  dissolve  the  injunction  upon  the  answer,  although  he 
appeared  and  opposed  the  granting  of  the  injunction  upon  the  com- 
plaint and  the  moving  papers  alone.     It  was  the  established  practice 
in  the  Court  of  Chancery  that  the  defendant  might,  on  the  coming  in 
of  the  answer,  move  to  dissolve  the  injunction  ;  and  the  answer  was  a 
most  important  paper  upon  the   motion,  for  if  it  denied   the  whole 
equity  of  the  bill,  it  was  the  general  practice  to  dissolve  the  injunction. 
That  right  has  "not  been  expressly  abrogated  by  the  Code.     A  motion 
for  an  injunction  made  before  the  defendants  had  interposed  their  an- 
swer, or  were  bound  to  do  so,  the  defendants  had  a  right  to  resist  upon, 
the  matter  of  the  complayit  and   the   moving  affidavits  alone.     Upon 
the  same  papers,  if  the  injunction   had  been  granted  ex  parte,  they 
would  have  had  the  right  to  move  to  dissolve  the  injunction,  without 
prejudice  to  a  second  motion  (if  the  first  were  unsuccessful)  upon  the 
coming  in  of  the  answer.     Supreme  Ct.,  Sp.  T.,  1863,  Hazard  a.  Hud- 
son River  Bridge. Co.,  27  How.  Pr.,  296. 

15.  The  allegations  of  the  complaint  and  answer  in  an  action  to  enjoin 
the  construction  of  a  bridge  across  navigable  waters,  construed ;   and 
the  latter  held  to  meet  the  whole  equity  of  the  former.     Ib. 

16.  The  court  below  having  allowed  the  plaintiff,  as  a  matter  of  right,  to 
support  his  application  for  an  injunction  by  afiidavits  additional  to 
those  served  with  his  notice  of  motion  ; — Held,  that  the  admission  of 
such  affidavits  was   an  exercise  of  the  discretion  of  the  court  not  re- 
viewable  by  the  general  term.     N.  Y.  Superior  Ct.,  1864,  Childs  a. 
Fox,  Ante,  112. 

17.  Mere  expediency  will  not  induce  the  court  to  continue  an  injunction 
against  a  banking  corporation  who  have  made  out  upon  the  merits  a 
plain  case  for  its  dissolution.     Supreme  Ct.,  Chambers,  1864,  Taylor  a. 
Hutton  Ante,  16. 
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18.  An  injunction  by  which  a  person  is  forbidden  to  sell,  assign,  or  in 
any  way  or  manner  to  dispose  of  or  incumber  certain  property,  does 
not  forbid  the  commencement  of  a  suit  to  recover  for  taking  the  prop- 
erty in  question  from  the  plaintifTs  possession.     The  words  "  receiving 
or  collecting"  any  of  such   property,  apply  to  notes  and  accounts,  or 
property  not  in  possession  of  the  plaintiff  at  the  time  of  the  service  of 
the  injunction.     The  phrase  "  intermeddling  with  such   property,"  in 
the  injunction  order  means  to  meddle  with  it  improperly,  to  do  some- 
thing to  or  with  it  that  might  affect  injuriously  the  plaintiff's  rights  in 
that  action.     It  was  used  as  a  more  comprehensive  word  than  any 
other  employed  to  forbid  such  interference  with  the  property.     It  did 
not  mean  that  the  defendant  should  not  take  care  of  or  protect  such 
property.     Supreme  Ct.,  1863,  McQueen  a.  Babcock,  41  Barb.,  337. 

19.  Bringing  a  suit  to  recover  choses  in  action  of  a  company  is  a  viola- 
tion of  an  injunction  restraining  the  plaintiff  from  disturbing  or  inter- 
fering with  the  property  or  effects  of  the  company,  and  may  be  pun- 
ished as  a  contempt  of  court.     Smith  a.  New  York  Consolidated  Stage 
Co.,  Ante,  419. 

20.  Where  the  party  enjoined  acted  in  good  faith  under  advice  of  coun- 
sel, the  violation  may  be  excused  on  terms,  on   his  discontinuing  the 
action.     Ib. 

21.  Where  an  attachment  had  been  issued  in  one  suit,  and  the  attached 
property  had  been  taken  by  a  third  person  under  protection  of  an  in- 
junction which  he  had  obtained  in  another  suit,  forbidding  the  plaintiff 
in  the  attachment  from  interfering  with  it,  and  the  injunction  suit  was 
subsequently  dismissed  ; — Held,  that  the  judgments  in  both  suits  were 
proper  damages  against  the  plaintiff  in  the  injunction-suit.     Supreme 
Ct.,  Sp.  T.,  1864,  Taacks  a.  Schmidt,  Ante,  307. 

22.  In  the  computation  of  the  damages  sustained  by  an  injunction  within 
the  meaning  of  the  usual  undertaking,  charges  in  the  suit,  and  the 
fees  and  allowances  of  counsel  should  not  be  included,  but  the  judg- 
ment in  the  suit  may  be  declared  to  be  damages.     Ib. 

CONTEMPT,  2  ;  Quo  WARRANTO,  2. 


INSANE  PERSONS. 

Proceedings  in  the  Supreme  Court  given  for  the  sale  and  conveyance  of  any 
interest  in  real  estate  belonging  to  lunatics.     Laws  of  1864,  999,  ch.  417. 
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ESTKRPLEADEK. 


INSOLVENCY. 

1.  Under  2  Rev.  Stat.,  36,  §11,  which  requires  a  creditor  petitioning 
for  the  discharge  of  an  insolvent,  to  relinquish  any  security  be 
holds,  the  obligation  of  a  joint-debtor  with  the  insolvent  for  the  same 
debt,  is  not  a  security  within  the  meaning  of  the  statute.  Supreme 
Ct.,  Chambers,  1864,  Elsworth  a.  Caldwell,  Ante,  20. 

2  Thus,  where  E.,  a  judgment-creditor  of  G.  and  J.,  released  unto  the 
assignees  in  insolvency  of  J. ; — Held,  that  this  was  not  an  assignment 
of  his  claim  against  G.  Ib. 


INSURANCE  COMPANIES. 

1.  Stocks  owned  by  a  foreign  insurance  company,  doing  business  through 
agents  in  this   State,   and  deposited,  as  required   by  law,  with  the 
comptroller  of  the  State  at  the  capital,  are  properly  to  be  assessed  for 
taxes  at  the  place  where  the  company  have  their  principal  office  or 
place   of  business  within   this  State.     Ct.  of  Appeals,   1864,   British 
Commercial  Life  Ins.  Co.,  a.  Commissioners  of  Taxes,  Ante,  118. 

2.  An   assessment  made   by  an   insurance   company  upon   its  premium 
notes,  which  includes  the  amount  of  a  previous  assessment  for  losses 
that  have  been  paid,  is  invalid,  and  cannot  be  collected.     Supreme  Ct., 
1862,  Cooper  a.  Shaver,  41  Barb.,  151. 

3.  The  receiver  of  an  insolvent  corporation,  organized  under  the  general 
law  (ch.  308  of  1849),   may  include   in   his  assessment  a  reasonable 
sum  for  the  expenses  of  making  and   collecting  the   assessments.     In 
the  absence  of  any  proof  to  the  contrary,  ten  per  cent,  upon  the  amount 
of  losses  was  in  this  case  assumed  to  be  a  reasonable  charge  for  such 
expenses.     Ct.  of  Appeals,  1863,  Sands  a.  Boutwell,  26  N.  Y.,  233. 

4.  Where  the  by-laws  require  the  notice  of  assessment  to  be  published 
in  one  newspaper  in  the  county  of  M.,  "  and  in  such  other  newspapers 
as  the  directors  may  deem  necessary," — It  seems,  that  a  publication  in 
one  newspaper  in  M.  county  is  sufficient,  unless  a  direction  for  further 
publication  by  the  directors  be  shown.     Ib. 


INTERPLEADER. 

1.  A  debtor  or  depositor  of  money,  who  has  been  served  with  a  notice 
that  an  attachment  has  been  granted  against  the  property  of  his  credi- 
tor or  depositor,  has  no  standing  in  court  to  interplead  the  latter  and 
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the  plaintiff's  in  the  attachment.  Supreme  Ct.,  1864,  United  States 
Trust  Co.  a.  Wiley,  41  Barb.,  477. 

2.  An  action  to  compel  parties  claiming  a  particular  fund,  to  interplead, 
will  not  lie  where  the  complaint  shows  that  the  plaintiff  is  fully  ad- 
vised of  the  grounds  of  the  different  claims,  and  his  liability  under 
each  of  them.  Buffalo  Superior  Ct.,  1864,  Morgan  a.  Fillmore,  Ante, 
217. 

&  One  who  has,  in  violation  of  an  injunction,  incurred  an  obligation  by 
which  he  is  liable  to  be  sued  by  different  persons  in  reference  to  the 
same  demand,  is  not  in  a  position  to  ask  the  interposition  of  the  court 
to  award  an  issue  to  be  tried  between  the  claimants.  Ib. 

4.  Immediately  after  goods  had  been  placed  in  the  charge  of  common 
carriers,  for  transportation,  two  different  parties,  with  distinct  and 
separate  interests,  presented  themselves  as  claimants  for  the  goods,  one 
of.  whom  brought  an  action  against  the  carriers  for  the  recovery  of  the 
goods,  and  tbe  other  threatened  an  action. 

Held,  that  th\s  was  a  proper  case  for  a  motion  by  the  defendants  for 
an  interpleader  under  section  122  ofrthe  Code.  N.  Y.  Superior  Ct., 
1865,  Schuyler  a.  Hargous,  28  How.  Pr.,  245. 

5.  The  bailee  of  money  deposited  with  him  under  a  written  agreement 
between  A  and  B,  that  it  should  be  paid  'over  to  B  upon  a  third  per- 
son, C,  expressing  satisfaction  with  certain  documents,  cannot  defend 
an  action  by  B  to  receive  the  deposit,  on  the  ground  that  C,  who  waived 
the  performance  of  the  condition,  was  the  mere  agent  of  another  person, 
and  had  no  interest  in  the  matter  of  the  agreement  or  in  the  money, 
and  that  such   waiver  was  fraudulently  made  to  enable  B  to  obtain 
money  to  which  he  was  not  entitled.     The  way  for  the  bailee  to  pro- 
tect the  interests  of  the  real   principal   is  to  bring  an  action  of  inter- 
pleader, or  after  an  action  has  been  commenced  against  himself,  to 
apply  to  have  the  principal  substituted  in  his  place  as  defendant,  under 
§  122  of  the  Code.      Ct.  of  Appeats,  1863,  McKay  a.   Draper,   21  N. 
Y.,  256. 

6.  An  action  of  interpleader,  when  brought  under  the  Code  of  procedure, 
must  be  governed  by  the  practice  and  rules  which  obtained  in  chancery 
in  such  cases.     The  defendants  have  a  right  within  twenty  days  after 
the  service  of  the  summons  and  complaint  on  them,  to  present  their 
objections  and  defences  to  the  complaint  and  the  relief  thereby  asked, 
either  by  demurrer  or  answer.     An  order  granting  such  relief  in  such 
an  action  can  only  be  made  after  all  the  defendants  have  failed  either 
to  demur  or  answer  within  the  time  allowed  by  the  Code  for  an  answer 
or  demurrer  to  be  served.      Supreme  Ct.,  Sp.   T.,  1865,  Washington 
Life  Ins.  Co  a.  Lawrence,  28  How.  Pr.,  435. 

VOL.  XVIII.— 35 
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JOINDER  OF  ACTIONS. 

1.  Slander  of  the  plaintiff,  and  a  false  and  malicious  charge  against  him, 
made  before  a  grand  jury,  are  injuries  to  the  character,  and  may  be 
joined  in   one  action.     Supreme    Ct.,  1864,  Hull  a.  Vreeland,  Ante, 
182. 

2.  An  action  may  be  maintained  to  reform  a  mistake  in  an  assignment 
for  the  benefit  of  creditors,  and  to  compel  the  assignee  to  account. 
There  is  really  but  one  cause  of  action  stated,  arising  out  of  one  trans- 
action, and  the  relief  claimed  is  not  inconsistent.     Supreme  Ct.,  1864, 
Garner  a.  Wright,  28  How.  Pr.,  92. 

3.  In  a  suit  by  a  receiver  of  a  judgment-debtor  in  the  nature  of  a  credi- 
tor's   action,  a  claim  for  usurious   premiums  paid   by  the  judgment- 
debtor,  and  other  claims  arising  out  of  contract,  may  be  united  in  such 
action  with  a  claim  to  set  aside  transfers  of  real  and  personal  property 
as  fraudulent  and  void,  and  to  compel  an  accounting.     Supreme  Ct., 
Sp.  T.,  1864,  Palen  a.  Bushndl,  Ante,  301. 

JOINT  DEBTORS. 

1.  One  of  two  joint-debtors  who  has  been  released  under  the  insolvent  act 
is  liable  to  contribution  to  his  co-debtor  for  money  paid  to  satisfy  the 
joint  obligation  after  the  discharge.  Supreme  Ct.,  Chambers,  1864, 
Elsworth  a.  Qaldwell,  Ante,  20. 

JUDGE. 

COUNTY  JUDGES  ;  JUDGMENT,  26. 

JUDGMENT. 

1.  In  an  action  brought  to  enjoin  the  defendants  from  infringing  plaintiffs' 
trade-mark,  the  judgment  cannot  direct  the  damages  to  be  assessed  by 
a   sheriff's  jury.     The  proofs  must  be  taken  by  die  court  or  a  referee. 
N.  Y.  Superior  Ct.,  1862,  Guilhan  a.  Lindo.  (No.  2.)  9  Bosw.,  605. 

2.  Where,  in  such  a  case,  judgment  is  ordered  for  frivolousness  of  defen- 
dant's pleadings,  the  judgm'ent   should   either  be   in  the  form   proper 
where  nothing  is  left  to  be  ascertained  but  the  amount  of  damages,  or 
it  should  simply  adjudge  the  pleading  frivolous  and  leave  the  plaintiff 
to  apply  to  the  court  for  the  relief  he  seeks.     Ib. 

3.  Where  a  creditor's  action  is  brought  by  a  plaintiff  in  his  own  behalf, 
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and  in  behalf  of  such  other  creditors  as  may  come  in  before  the  final 
decree,  and  contribute  to  the  expenses  of  the  action ;  and,  after  the 
usual  notice  for  that  purpose,  other  creditors  have  appeared  before  the 
the  referee,  upon  the  accounting,  and  proved  their  debts,  and  excepted 
to  the  referee's  report, — such  other  creditors  (whether  they  are  deemed 
to  be  actually  parties  or  not,  without  an  order  of  court  declaring  them 
such)  are  entitled  to  notice  of  an  application  for  judgment  upon  the  re- 
port of  the  referee.  Supreme  Ct.,  1863,  Anonymous,  Ante,  87. 

4.  If  the  attorney  for  the  original  plaintiff  enters  judgment  upon  an  order 
obtained  on  the  consent  of  the  defendant,  and  without  notice  to  the 
objecting  creditors,  and  without  any  opportunity  to  them  to  be  heard 
on  their  exceptions,  the  court  will  on  motion  set  aside  the  judgment. 
Ib. 

5.  Such  objecting  creditors,  if  their  motion  to  set  aside  the  judgment  is 
denied,  may  sustain  an  appeal  from  the  order  denying  it.     Ib. 

6.  A  judgment  for  specific  relief — e.  g.,  the  partition  of  lands — recovered 
under  the  Code  of  Procedure,  like  decrees  in  equity  under  the  former, 
practice,  takes  effect  when  made  and  declared  by  the  court;  and  such 
a  judgment  is  admissible  in  evidence  though  not  formally  signed  and 
docketed  till  subsequent  to  the  commencement  of  the  action  in  which 
it  is  offered   in   evidence.     Supreme  Ct.,   1864,  Lynch  a.  Rome  Gas 
Light  Co.,  42  Barb.,  591.     Compare  2  Rev.  Stat.,  360,  §  11. 

7.  A  judgment  entered  up  and   execution  issued  without   notice  to  the 
defendants,  and  in  violation  of  an  agreement  between  the  parties  for  a 
stay  of  proceedings,  which  the  defendants  had  performed,  on  their  part 
by  the   payment  of  money,  &c.,  will   be  set  aside  on  motion,  even 
though  the  agreement  for  the  stay  of  proceedings  be  deemed  unlawful. 
The  agreement  having  been  entered  into  in  sincerity  and  fully  per- 
formed by  the  defendants,  if  the  plaintiff  or  his  attorney  intended  to 
disaffirm  or  repudiate  it,  good  faith  required  of  them  to  apprise  the 
defendants  of  such  intention,  in  time  to  enable  them  to  defend  them- 
selves against  the  proceeding  of  the  plaintiff  in  entering  up  and  per- 
fecting the  judgment.     Supreme  Ct.,  1864,  Jay  a.  DeGroot,  28  How. 
Pr.,  107. 

8.  Where,  pending  a  suit  brought  by  a  creditor  to  reach  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings  previously  commenced  in  another 
court,  adjudged  to  be  an  habitual  drunkard,  and  a  committee  is  ap- 
pointed of  his  estate,  the  court  in  which  the  former  suit  is  pending 
cannot  properly  proceed  to  final  judgment.     F.   Y.  Superior  Ct.,  Sp. 
T.,  1862,  Niblo  n.  Harrison,  9  Bosw.,  668. 

9.  It  seems,  that  in  an  action  in  the  nature  of  an  action  at  law,  the  plain- 
tiff in   such   case  may  be  permitted   to  proceed   to  judgment,  upon 
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which  he  may  apply  to  the  court  having  jurisdiction  of  the  estate  to- 
require  the  committee  to  pay  it.     Ib. 

10.  A  motion  "for  judgment  in  the  action  on  account  of  the  frivolous- 
ness  of  each  and  every  defence  set  up  in  the  answer,"  cannot  be 
granted  if  any  defence  is.  not  frivolous.     -JV.   Y.   Com.   PL,  Sp.  T., 
1864,  Lockwood  a.  Salhenger,  Ante,  136. 

11.  Where  a  motion  for  judgment  on  the  answer  as  sham  and  frivolous 
had  been  denied,  defendant's  attorney  insisting  on  the  argument  that 
as  the  plaintiff's  attorney  had  returned  the  answer,  there  was  no  an- 
swer in  the  cause  ; — Held,  that  plaintiff  was  strictly  regular  in  there- 
after entering  judgment  as  upon  a  failure  to  answer.     Supreme  Ct., 
1864,  Hoffnung  a.  Grove,  Ante,  142  ;  affirming  S.  C..  14. 

12.  A  judgment,  entered  without  notice  of  the  adjustment  of  the  costs, 
is  not  irregular.     Supreme    Ct.,  Chambers,  1864,  Hoffnung  a.  Grove, 
Ante,  14. 

13.  The  original  summons  is  not  a  necessary  part  of  the  judgment-roll. 
Supreme  Ct.,  Chambers,  1864,  Hoffnung  a.  Grove,  Ante,  14. 

14.  The  provision  of  Section  267  of  the   Code  of  Pro.,  which  requires  the 
decision  of  the  court,  on  a  trial  without  a  jury,  to  be  rendered  within 
twenty  days,  amended  by  adding :  "If,  upon  motion,  by  either  party,  to 
a  general  or  special  term  of  the  court,  it  shall  be  made  to  appear  that  the 
decision  is  unreasonably  delayed,  the  court  may  make  an  order  absolute 
for  a  new  trial,  or  may  order  a  new  trial,  unless  the  decision  shall  be  filed 
by  a  time  to  be  specified  in  the  order.     The  costs  of  the  former  trial  shall 
abide  the  event  of  the  new  trial."     Laics  of  1865,  ch.  615,  §  6. 

15.  A  verbal  error  in  the  interlocutory  order  for  judgment,  and  in  the 
final  judgment,  in  describing  .an  assignment  which  it  adjudges  fraudu- 
lent and  void,  if  of  such  a  nature  as  not  to  prejudice  the  parties,  may 
be  disregarded  on  appeal,  or  may  be  treated  as  amended.     Supreme 
Ct.,  1863,  Fassett  a.  Tallmadge,  Ante,  48. 

16.  Where  an  action  upon  an  official  bond, — e.  g.,  the  bond  of  an  ad- 
ministrator,— is  brought  in  the  name  of  an  individual  plaintiff,  and  not 
in  the  name  of  the  people,  the  judgment  should  not  be  for  the  amount 
of  the  penalty,  but  only  for  the  amount  of  the  damages  and  costs. 
N.  Y.  Superior  Ct.,  1862,  O'Connor  a.  Such,  9  Bosw.,  318. 

.17.  Under  the  Code,  judgment  on  a  bond  conditioned  for  the  payment 
of  money,  should  be  for  the  amount  actually  due  thereon,  and  not,  as 
under  the  former  practice,  for  the  penalty.  N.  Y.  Siiperior  Ct.,  Sp. 
T.,  1865,  Howard  a.  Farley,  Ante,  260. 

18.  In  an  action  for  taking  and  detaining  personal  property,  where  the 
jury  fitfd  in  favor  of  the  plaintiff,  assessing  the  value  of  the  property 
and  the  amount  of  damages,  a  judgment  for  the  whole  amount  with 
costs  is  bad  in  form,  and  must  be  corrected.  But  the  error  is  not 
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ground  for  a  new  trial  where  the  verdict  is  correct.  The  record,  in 
such  case,  may  be  amended  by  the  general  term,  after  appeal  and  argu- 
ment, so  as  to  conform  to  the  Code.  Supreme  Ct.,  1864,  Walsh  a. 
Kelly,  42  Barb.,  98  ;  S.  C.,  27  How.  Pr.,  359. 

19.  Form  of  such  an  amendment  and  order.     27  How.  Pr.,  359. 

20.  S.,  one  of  the  defendants,  held  real  and  personal  property  in  trust,  to 
be  used  for  the  joint  benefit  of  himself  and  the  plaintiff,  and  a  third 
person,  in  specified  proportions,  as  co-partners  in  a  joint  enterprise, 

9  and  under  an  agreement  that  he  was  to  make  advances  for  carrying 
out  the  enterprise,  and  that  all  stocks  or  other  securities  than  jcash, 
which  should  be  received,  should  remain  undivided  until  a  final  settle- 
ment, and  that  he  would  not  dispose  of  the  property  (other  than 
money)  without  the  consent  of  the  others.  He  accordingly  made 
large  advances,  and  subsequently  sold  and  conveyed  all  the  property 
without  the  consent  of  the  plaintiff,  and  received  therefor  stock  of  an 
incorporated  company. 

Held,  that  the  proper  relief  in  such  action  was  that  "the  plaintiff 
should  pay  his  proportion  of  the  advances  and  have  a  transfer  of  his 
share  of  the  stock,  and  in  default  of  his  paying,  that  his  share  of  the 
stock  should  be  sold,  and  that  he  should  pay  the  deficiency,  if  any. 
The  plaintiff  is  not  entitled  to  a  judgment  that  the  whole  stock  be 
sold  to  pay  the  advances,  and  that  the  residue  of  the  proceeds,  or  the 
deficiency,  if  any,  be  apportioned.  The  defendant  may  be  allowed  to 
retain  his  share  of  the  stock,  on  being  charged  with  his  part  of  the 
advances.  JV.  Y.  Superior  Ct.,  1862,  Cheeseman  a.  Sturges,  9  Bosw., 
246. 

21.  In  an  action  to  compel  the  defendant  specifically  to  perform  his 
agreement  to  procure  a  mortgage  to  be  satisfied   and  discharged  of 
record,  where  the  mortgage  is  held  by  a  third  person,  not  a  party  to 
the  action,  and  is  not  yet  due,  if  the  plaintiff  shows  himself  entitled  to 
a  specific  performa-nce,  he  should,  if  that  be  impracticable,  have  ap- 
proximate relief  in  some  other  form,  which  will  secure  to  him  the  sub- 
stantial advantages  of  his  contract.     Supreme  Ct.,  1863,  Bennett  a. 
Abrams,  41  Barb.,  619. 

22.  In  such  case  the  decree  should  require  that  the  defendant  specifically 
perform  his  agreement  with  the  plaintiff  by  procuring  a  satisfaction 
and  discharge  of  the  mortgage,  and  that  in  case  of  the  defendant's  in-* 
ability  or  neglect  to  obtain  a  discharge  of  the  mortgage,  that  judgment 
be  entered  against  him  for  the  amount  unpaid  thereon,  with  interest, 
and  the  further  sum  of  five  dollars  for  the  costs  and  expenses  of  pro- 
curing the   discharge,  and   that   execution   issue   against  his  property 
therefor.     And  that  the  sheriff  retain  in  his  hands  the  moneys  which 
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he  shall  collect  under  this  decree,  except  costs  and  disbursements  afore- 
said, and  report  to  the  court.     Ib. 

23.  Since  the  power  of  the  court  to  grant  divorce  is  purely  statutory, 
and  not  an  original  power  of  the  Court  of  Chancery,  a  decree  of  di- 
vorce when  offered  in  evidence  must  be  shown  to  be  within  the  con- 

.  ditions  and  limitations  which  the  statute  prescribes.    N.  Y.  Surr.  Ct,, 
1864,  Lawrence's  Case,  Ante,  347. 

24.  A  judgment  of  the  Court  of  Appeals  ordering  a  new  trial  is  not  a 
final  judgment  in  the  cause.     Supreme   Ct.,  1864,  Young  a.  Brush, 
Ante,  171.  • 

25.  The  judgment  of  a  foreign  court  is  conclusive  upon  the  merits.     The 
defendant  can  impeach  it  only  by  proof  that  the  court  had  not  juris- 
diction of  the  subject-matter  or  of  his  person,  or  that  the  judgment 
was  fraudulently  obtained.     The  rule  may  now  be  regarded  as  firmly 
settled  in  England,  that  the  judgment  is  conclusive,  so  far  as  to  pre- 
clude a  retrial  upon  the  merits.     It  remains  competent  for  the  defend- 
ant to  show  that  the  foreign  court  had  not  jurisdiction  of  the  subject- 
matter  of  the  suit,  or  that  the  defendant  was  never  served  with  process, 
or  that  the  judgment  was  fraudulently  obtained  [6  C.  B.,  288  ;  11  Ad. 
&  EL,  179 ;    12  01.  &  Fin.,  368 ;    4  Eng.  L.  &  Eq.,  252.]      The  same 
rule  is  laid  down  by  the  courts  of  this  State.     [8  Johns.,  173  ;  4  Sandf., 
ch.  126;  Story's  Confl.  of  Laws,  §  607;  2  Barb.,  601;  3  Simmons, 
458  ;   5  Ham.,  545.]     The  rule  adopted  in  England,  holding  the  same 
doctrines  as  to  foreign  judgments,  and  recognized  in  this  State,  should 
be  adopted  and  adhered  to  here,  in  respect  to  such  foreign  judgments, 
and  the  same  principles  and  decisions  which  we  have  made  as  to  judg- 
ments from  the  courts  of  other  States  of  the  Union,  should  be  applied 
to  foreign  judgments.     Ct.  of  Appeals,  1862,  Lazier  a.  Westcott,  26 
'N.  Y.  146. 

26.  A  judgment  rendered  by  a  justice  of  the  peace  who  is  related  to 
either  of  the  parties  within  the  proscribed  degrees  of  consanguinity  is 
absolutely  void.     [2  Rev.  Stat,  275.]     The  statute  having  declared 
that  no  judge  of  any  court  "  can  sit"  in  such  a  case,  all  the  acts  of  the 
justice  are  coram  non  judice,  and  of  no  effect  whatever ;   and  this, 
although  no  objection  was  made  to  the  exercise  of  jurisdiction  at  the 
trial,  and  no  proceedings  have  been  had  to  set  aside  or  vacate  the 

,    judgment — [Reviewing    many    authorities.]     Supreme    Ct.,    1863, 
Schoonmaker  a.  Clearwater,  41  Barb.,  200. 

27.  That  a  judgment  docketed  against  the  vendor  of  lands  by  an  execu- 
tory contract,  is  not  a  charge  upon  the  land,  binding  the  legal  title. 
Smith  a.  Gage,  41  Barb.,  60. 

28.  Evidence  to  show  a  parol  discharge  of  a  judgment  or  decree  is  rightly- 
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excluded  even  on  an  interlocutory  reference.     Laing  a.  Titus,  Ante, 
388. 

29.  The  relinquishment  or  assignment  of  a  judgment,  releases  or  trans- 
fers the  debt  as  well  as  the  security, — the  debt  being  merged  in  the 
judgment.       Supreme    Ct.,    Chambers,   1864,   Elsworth   a.   Caldwell, 
Ante,  20. 

30.  Where,  upon  a  trial  of  an  action  brought  upon  a  contract,  of  which 
the  plaintiffs,  in  their  complaint,  alleged  performance  on  their  part, 
they  failed  to  prove  full  performance,  but  gave  evidence  of  a  waiver 
of  such  performance   by  the  jiefendants,  and  asked  leave  to  amend 
their  complaint  accordingly,  which  was  allowed  on  condition  that  the 
defendants  be  allowed  to  amend  their  answer  so  as  to  meet  the  plain- 
tiffs' amendment,  but  the  terms  or  nature  of  the  amendment  to  be 
made  by  defendants  was  not  prescribed  ; — Held,  on  defendants'  motion, 
after  judgment,  for  leave  to  amend  the  answer  by  interposing  the 
statute  of  limitations,  that  unless  the  plaintiffs  elected  to  withdraw 
their  motion  to    amend,  the  judgment  should  be  vacated,  and  the 
defendants  allowed  to  amend  by  interposing  the  statute  of  limita* 
tions  or  any  other  legal  defence,  without  restriction.     N.   Y.  Supe- 
rior Ct.,  1862,  Harriott  a.  Wells,  9  Bosw.,  631. 

ACTION,  3  ;  AMENDMENT,  12-14  ;  APPEAL  31 ;  CONFESSION  OF  JUDGMENT  ; 
DISTRICT  COURTS,  5-6  ;  ESTOPPEL  1 ;  EVIDENCE,  27-33  ;  FORMER  AD- 
JUDICATION ;  OFFER  TO  ALLOW  JUDGMENT. 


JUDICIAL   SALE. 

1.  A  purchase/  at  a  sale  of  real  estate,  for  the  payment  of  an  intestate's 
debts,  by  one  acting  as  the  agent  or  for  the  benefit  of  the  adminis- 
trator, is  void.     Ct.  of  Appeals,  1862,  Forbes  a.  Halsey,  26  N.  Y.,  53. 

2.  The  owner  of  land  encumbered  by  a  judgment,  who  has  suffered  an- 
other to  acquire  title  to  it  by  a  purchase  at  sheriff's  sale  on  execution, 
which  he  might  have  restrained  by  virtue  of  an  equity  superior  to  the 
lien  of  the  judgment,  is  not  at  liberty  to  assert  his  title  against  the 
purchaser,  where  the  effect  of  such  action  would  be  to  throw  upon  the 
latter  the  loss  of  the  purchase-money.      Supreme  Ct.,  1864,  Frost  a. 
Quackenbush,  Ante,  3. 

3.  Thus,  where  S.  purchased  land  against  which  V.  had  a  judgment-lien, 
and  V.  released  other  property  of  the  debtor  amply  sufficient  to  satisfy 
the  judgment,  under  circumstances- which  would  have  entitled  8.  to 
maintain  an  action  to  remove  the  judgment-lien  from  his  land  : — Held, 
that  S.  could  not  assert  such  equitable  defeuce  or  title  against  K.,  who, 
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with  notice  of  the  facts,  had  purchased  the  land  at  sheriffs  sale  on 
execution.     Ib. 

4.  This  ruling  applied  where  the  question  arose  upon  the  conflicting 
claims  of  S.  and  K.  to  the  surplus  moneys  arising  under  the  foreclosure 
of  a  prior  mortgage  upon  the  premises.     Ib. 

5.  Where  pending  a  suit  for  partition,  a  person  purchases  from  some  of 
the  parties  their  interest,  and  takes  a  conveyance  expressed  to  be  sub- 
ject to  the  proceedings  then  pending,  and  subsequently  purchases  at 
the  sale  under  the  decree,  he  cannot  object 'to  the  title   as  defective, 
upon  the  ground  that  he  was  not  brought  in  as   a  party  to  the  suit. 
Ct.  of  Appeals,  1860,  Noble  a.  Cromwell,  27  How.  Pr.,  289,  affirming 
S.  C.,  26  Barb.  475,  Abbotts'  6   Pr.,  59. 

6.  That  a  purchaser  is  estopped  to  deny  the  validity  of  a  mortgage  sub- 
ject to  which  he  purchased.     Horton  a.  I^)avis,  26  N.  Y.,  495. 

7.  Where  the  sheriff,  under  an  execution  levied  on  chattels  which  are 
subject  to  a  prior  mortgage,  sells  "  the  right,  title  and  interest  of  the 
mortgagors,  the  purchaser  is  not  estopped  from  questioning  the  validity 
of  the  mortgage.     JV.  Y.  Superior   Ct.,  1863,  Carpenter  a.  Simmons, 
28  How.  Pr.,  12. 

8.  The  court  will  interfere  to  set  aside  a  judicial  sale  for  an  inadequate 
price,  where  there  was  accident  and  surprise  upon  1^ie  one  side,  and  ad- 
vantage taken  of  it  on  the  other,  and  where,  unless  the  court  can  af- 
ford relief,  the  loss  will  be  irreparable.     Supreme  Ct.,  1863,  Gould  a. 
Gager,  Ante,  32. 

9.  Thus,  where  a  party  intended  to  appeal  in  good  faith,  but,  by  mistake 
in  the  justification  of  sureties,  failed  to  obtain  an  effectual  stay  of  pro- 
ceedings, and  the  other  party,  without  giving  him  notice  of  the  defect, 
disregarded  the  stay  and  bid  in  the  property  for  himself,  or  as  the  agent 
of  another  person,  at  a  great  sacrifice ; — Held,  that  the  sale  was  pro- 
perly set  aside  and  a  resale  ordered.     Ib. 

10.  Where   a  sheriff  upon  a  sale  of  property  makes  an  unfounded  an- 
nouncement, of  a  nature  to  lessen  the  price,  and  a  less  prrce  than  the 
value  is  obtained,  the  sale  should  be  set  aside,  and  a  resale  ordered. 
Supreme  Ct.,  Sp.  T.,  1864,  Marsh  a.  Kidgeway,  Ante,  262. 

11.  Upon  setting  aside  a  sale  iu  foreclosure,  for  mistake  and  inadequacy 
of  price,  the  order  should  be  framed  to  protect  intervening  purchasers 
and  mortgagees,  and   insure  the  application   of  the  proceeds  to  the 
payment  of  the  moneys  advanced  by  them,  and  to  that  end  the  pur- 
chase-money upon  such  sale  should  be  held  and  not  distributed,  until 
the  further  order  of  the  court,  and  with  leave  to  apply  for  further  di- 
rections.    Supreme  Ct.,  1863,  Gould  a.  Gager,  Ante,  32. 

12.  Where  a  judgment-creditor  and  the  sheriff  holding  an  execution 
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upon  the  judgment,  both  knew  that  certain  lands,  held  by  the  judg- 
ment-debtor and  others  as  tenants  in  common,  had  been  voluntarily 
partitioned  by  the  tenants  among  themselves,  and  quit-claim  deeds  ex- 
ecuted in  pursuance  of  the  partition,  and  that  the  lots  apportioned  to 
and  accepted  by  the  judgment-debtor  were  abundantly  sufficient  to 
satisfy  the  judgment  with  the  expenses  of  sale,  but  notwithstanding 
this  they  proceeded  to  sell,  on  execution,  the  lots  set  off  on  such  par- 
tition to  the  plaintifff  one  of  the  joint  tenants,  regardless  of  her  rights 
and  equities  ; — Held,  that  an  action  would  lie  against  the  judgment- 
creditor  who  became  the  purchaser  at  the  sale,  and  the  sheriff,  to  set 
aside  the  sale,  and  cancel  the  sheriff's  certificate.  Neither  a  judgment- 
creditor  nor  an  officer  is  justified  in  using  the  process  or  authority  of 
the  court  oppressively,  to  the  injury  either  of  the  debtor  or  of  any 
third  person.  Supreme  Ct^  1864,  Cantine  a.  Clark,  41  Barb.,  629. 

EXECUTION  ;  PARTITION  1,  5. 


JURISDICTION. 

1.  The  court  has  jurisdiction  to  enforce  the  orders  of  a  judge  thereof 
made  out  of  court.     Supreme  Ct.,  Sp.  T.,  1864,  Hilton  a.  Patterson, 
Ante,  245. 

2.  A  consent  to  refer  "  claims"  against  a  decedent's  estate  gives  juris- 
diction  to  decree  payment  of  costs,  even  though  the  claim  be  not 
properly  referable  under  the  Statute.     Supreme   Ct.,   1865,  Brockett 
a.  Bush,  Ante,  337. 

COURT  OF  COMMON    PLEAS  ;    COUNTY  COURTS  ;   EXECUTORS  AND  AD- 
MINISTRATORS, 18,  19  ;  JUDGMENT,  26. 


JURY. 

1.  The  constitutional  provisions  relative  to  the  right  of  trial  by  jury,  do 
not  apply  to  proceedings  taken  by  corporations  for  the  removal  of  a 
member  for  offences  against  the  corporation.     Supreme  Ct.,  Sp.  71., 
1864,    People   on  rel.  Thatcher  a.  N.  Y.  Commercial   Association, 
Ante,  271. 

2.  The  legislature  have  no  power  by  statute  to  declare  that  a.  claim 
against  a  municipal  corporation  which  is  disputed  by  it,  shall  be  de- 
termined by  arbitration.     A  municipal  corporation  has  the  same  right 
as  a  natural  person  to  a  trial  by  jury  according  to  the  course  of  the 
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common  law.*     Supreme  Ct.,  Sp.  T.,  1864,  Baldwin  a.  Mayor,  &c.,  of 
N.  Y.,  42  Barb.,  549. 

ARBITRATION  3  ;  REFERENCE  1 ;  TRIAL. 

JUSTICES'  COURTS. 
I.  Jurisdiction. 

1.  The  nature  of  the  justice's  jurisdiction  and  the  time  when  it  attaches, 
discussed.     Sagendorph  a.  Shult,  41  Barb.,  102. 

2.  Where  performance  of  an  agreement  to  purchase  real  property  is 
material  only  as  being  a  condition  precedent  to  the  plaintiff's  right  to 
recover,  it  does  not  draw  in  question  the  title  to  real  property  within 
the  meaning  of  the  statute  relating  to   the  jurisdiction  of  justices' 
courts.     In  all  cases  where  deeds  or  paper  evidences  of  title  to  real 
estate  are  introduced  before  a  justice  of  the  peace,  he  is  entitled  to 
consider  the  purpose  for  which  they  are  introduced.     If  they  are 
merely  introduced  incidentally  to  establish  some  collateral  fact  not  in- 
volving any  title  to  or  interest  in  lands,  he  is  to  receive  them  like  other 
evidence.     [25  N.  Y.,  184.]     Supreme  Ct.,  1864,  Nichols  a.  Bain, 
27  How.  Pr.,  286. 

COSTS  3. 

II.  Process  and  Return  thereof. 

3.  A  long  summons,  issued  by  a  justice's  court  against  a  non-resident,  is 
not  a  nullity,  though  the  statute   (ch.  300,  of  1831,  §  33)  declares 
that,  in  such  case,  the  justice  shall  have  no  jurisdiction.     The  defend- 
ant waives  the  irregularity,  and  gives  jurisdiction  as  to  his  person,  if 
he  appears  and  pleads  to  the  complaint  without  objection  to  the  pro- 
cess.    The  summons  is  the  process  authorized  and  usually  employed 
in  commencing  actions  in  the  court.     It  is  true  that  the  long  summons 
is  not  authorized  in  a  case  where  the  defendant  is  a  non-resident  of 
the  county,  and  when  issued  in  such  a  case  it  is  irregular,  not  being 
the  kind  of  summons  required  by  the  statute  in  the  particular  case, 
and  unless  this  irregularity  is  waived  the  court  will  have  no  jurisdic- 
tion of  the  cause.     But  the  statute  does  not  declare  a  long  summons 
void   in   any  case,   but  it  declares   that  when  certain  facts  exist,  a 
different  summons  shall  be  employed,  and  if  not,  then  the  court  shall 
have  no  jurisdiction  of  the  cause.     The  defendant  could  waive  any 
objection  to  the  summons,  on  account  of  its  being  long  inst'ead  of 

*  This  is  overruled  by  Darlington  a.  Mayor,  &c.,  28  How.  Pr.,  352. 
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short,  and  not  being  such  as  the  statute  directed  in  the  particular  case. 
If  so,  then  by  appearing  and  answering,  without  raising  the  objection, 
he  must  be  deemed  to  have  waived  it.  When  he  is  in  court,  upon  an 
issue  joined,  in  an  action  which  the  court  had  jurisdiction  to  try,  that 
portion  of  the  statute  declaring  that  if  the  defendant  be  proceeded 
against  otherwise,  the  justice  shall  have  no  jurisdiction  of  the  cause, 
has  no  application  to  the  case,  as  after  the  waiver  the  summons  is  to 
be  regarded  as  sufficient,  and  as  though  it  was  a  short  summons  such 
as  the  statute  directs.  It  was  not  intended  by  the  legislature  to  de- 
prive the  defendant  of  the  right  to  waive  the  defect  in  the  summons, 
a  right  of  very  extensive  application  in  judicial  proceedings.  Ct.  of 
Appeals,  1863,  Clapp  a.  Graves,  26  N.  Y.,  418. 

4.  Where,  in  an  action  commenced  by  attachment  before  a  justice  of  the 
peace,  the  attachment  is  not  personally  served,  and  the  return  states 
that  a  copy  was  left  with  the  wife  of  one  of  the  defendants  at  a  place 
named,  as  the  defendants  could  not  be  found  in  the  county  ;  but  the 
return  does  not  state  that  she  had  possession  of  the  property  attached, 
nor  that  any  inventory  or  statement  of  it  was  left  with  the  attachment, 
the  justice  does  not  acquire  jurisdiction  by  such  service  ;  and  if  there 
be  no  appearance   or  waiver  of  the  defect,  the  proceedings  afford  no 
protection  to  the  plaintiff  in  the  attachment  in  selling  upon  an  execu- 
tion subsequently  issued,  the  property  so  attached.     Supreme  Ct.,  Sp. 
T.,  1864,  Barnaman  a.  Williams,  Ante,  158. 

5.  The  return  of  a  constable  of  personal  service  of  a  summons  held  con- 
clusive of  that  fact  in  the  same  action.*     Sckokarie  County  Ct.,  1864, 
Hubbard  a.  Chapin,  28  How.  Pr.,  407. 

6.  Where  a  Summons  is  directed  to  any  constables  of  the  proper  county, 
a  return  thereon,  indorsed  that  the  same  was  personally  served  by  A. 
B.,  constable,  is  sufficient.     This  is  clearly  to  the  effect  that  the  sum- 
mons was  served  by  a  constable  of  that  county,  and  the  justice  is 
bound  to  recognize  it  without  further  proof.     The  constable  being  a 
public  officer,  acting  under  oath,  the  return  itself  affords  presumptive 
evidence  of  the  fact  that  the  person  certifying  the  service  was  a  con- 
stable of  the  county.     Supreme   Ct.,  1863,  Potter  a.  Whittaker,  27 
How.  Pr.,  10. 

7.  A  return  that  the  summons  was  personally  served,  sufficiently  imports 
that  it  was  served  within  the  county.     Ib. 

AMENDMENT,  1. 


*  The  only  authority  relied  on  confines  the  rule  asserted  to  the  case  of  a  col- 
lateral action. 
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III.   Trial.  ' 

8.  Under  2  Rev.  Stat.,   243,  §  19, — which  provides  that,  "the  justice 
issuing  a  venire  shall  deliver  or  cause  the  same  to  be  delivered  to  some 
constable  of  the  county,  disinterested  between  the  parties,  and  against 
whom  no  reasonable  objection  shall  have  been  made  by  either  party'1 — 
a  party  cannot  demand  a  venire  out  of  court,  and  in  the   absence  of 
the  other  party,  and  without  proper  notice  to  him  and  an  opportunity 
given  to  object  to  the  constable.     A  venire  should  not  be  delivered  to 
a  constable  by  a  justice  of  the  peace,  until  the  parties  have  had  an 
opportunity  to  make  all  reasonable   objections  to  such  officer.     Su- 
preme Ct.,  1864,  Rice  a.  Buchanan,  41  £arb.,  147. 

9.  Where  a  venire  was  issued  by  a  justice  on  the  demand  of  the  defend- 
ant out  of  court,  and  in  the  absence  of  the  plaintiff;  and  was  delivered 
to  the  constable  without  the  knowledge  of  the  plaintiff,  and  before  he 
had   any   notice  of  the   application,  and  consequently  without  giving 
him  any  opportunity  to  object  to  the  constable  ; — Held,  that  the  justice 
was  right  in  setting  aside  the  venire,  and  the  panel  of  jurors,  returned 
by  the  constable,  and  in  issuing  a  new  venire.     Ib. 

10.  The  provision  of  2  Rev.  Stat.,  233,  §  44,  amended  by  forbidding  the  law 
partner  or  clerk  of  the  justice  before  whom  the  action  is  brought,  as  well 
as  the  constable,  to  appear  as  advocate  for  either  party  at  the  trial.     Laws 

of  1864,  1006,  ch.421. 

•    ' 

11.  Although  one  serving   a  summons  issued   by  a  justice  of  the  peace 
under  a  special  authority  given  to  him  by  the  justice,  is  to  be  deemed 
a  constable,  quoad  ijie  action,  and  is  prohibited  from  appearing  and 
acting  as  counsel  for  the  plaintiff  on  the  trial,  his  appearance   on   the 
trial  will  not  affect  or  take  away  the  jurisdiction  and  authority  of  the 
justice  to  proceed  in  the  action.     Nor  does  it  affect  the  validity  of  the 
judgment  in  a  collateral  proceeding ;  although  it  is  doubtless  ground 
of  reversal  on   appeal.     Supreme    Ct.,   1864,  Wilkinson  a.  Vorce,  41 
Barb.,  370. 

IV.  Judgment. 

12.  The  act  of  1860  which  gives  justices'  courts  jurisdiction  of  actions  to  re- 
cover possession  of  specific  personal  property  where  the  value  is  stated  at 
not  over  $100  (Laws  of  1860,  209,   ch.  131)  amended  by  adding;  The 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the  recovery 
of  the  possession,  or  the  value  thereof,  in  case  a  delivery  cannot  be  had, 
and  of  damages  for  the  detention.     If  the  property  have  been  delivered  to 
the  plaintiff,  and  the  defendant  claim  a  return  thereof,  judgment  for  the 

»  defendant  may  be  for  a  return  of  the  property,  or  the  value  thereof  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and  withholding,  the 
same.  An  execution  shall  be  issued  thereon,  and  if  the  judgment  be  for 
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the  delivery  of  the  possession  of  personal  property,  it  shall  require  the 
officer  to  deliver  the  possession  of  the  same,  particularly  describing  it,  to 
the  party  entitled  thereto,  and  may  at  the  same  time  require  the  officer  to 
satisfy  any  costs  or  damages  recovered  by  the  same  judgment  out  of  the 
personal  property  of  the  party  against  whom  it  was  rendered',  to  be  speci- 
fied therein,  if  a  delivery  thereof  cannot  be  had.  The  execution  shall  be 
returnable  within  sixty  days  after  its  receipt  by  the  officer,  to  the  justice 
who  issued  the  same.  Laics  of  1865,  ch.  616. 

13.  In  the  provision  of  2  Rev.  Stat.  247,  §  124,  which  directs  that  the 
justice  shall  render  judgment  and  enter  the  same  in  his  docket  within 
four  days  after  the  cause  shall  have  been  submitted  to  him  for  his  final 
decision — the  limitation  of  the  time  was  intended  for  the  convenience 
of  the  parties,  and  the  protection  of  their  rights;  and  a  compliance 
with  this  requirement  of  the  statute  may  be  waived  by  the  parties. 
There  are  no  rights  which  a  party  possesses  which  he  may  not  waive ; 
even  his  constitutional  rights  he  may.     And  so  when  any  act  is  de- 
ferred beyond  the  time  limited  in  the  justice's  act,  by  the  consent  of 
the  parties,  it  is  no  error  that  the  act  is  done  after  the  time  specified 
in  the  act,  if  done  within  the  agreed  time.     [19  Wend.,  371;  20  Barb., 
275  ;  9  Cow.  274.]     Supreme  Ct,,  1857,  Barnes  a.  Badger,  41  £arb., 
98. 

14.  Alterations  made  by  a  justice  of  the  peace  in  his  docket  of  a  judg- 
ment rendered  by  him  and  made  after  the  time  limited  by  statute  for 
the  justice  to  render  judgment  and  enter  it  in  his  docket,  are  clearly 
void  acts,  as  much  so  as  if  they  had  been  done  by  a  stranger,  and  be- 
ing void  they  cannot  affect  the  judgment ;  especially  where  the  altera- 
tions were  such  that  they  did  not  materially  affect  even  the  docket, 
but  were  so  made  that  notwithstanding  the  alterations,  the  docket 
continued  at  all  times  to  show  the  true  amount  of  the  original  judg- 
ment.    Supreme  Ct.,  1863,  Dauchy  a.  Brown,  41  Barb.,  555. 

V.  Appeal. 

15.  Under  §  371  of  the  Code  which  provides  that  "  in  the  notice  of  the 
appeal  the  appellant  shall  state  in  what  particular  or  particulars  he 
claims  the  judgment  should  have  been  more  favorable  to  him,  it  is  not 
sufficient,  in  order  to  entitle  the  appellant  to  costs  on  recovering  a  more 
favorable  judgment,  that  he  has  specified  in  his  notice  as  the  ground 
of  his  appeal  that  "the  judgment  is  for  too  much."     He  is  not  to  gen- 
eralize, but  to  particularize,  to  specify  minutely  and  in  detail  in  what 
the  judgment  should  have  been  more  favorable  to  him.     These  state- 
ments or  specifications  must  be  made  separately  and  with  such  preci- 
sion that  the  justice,  if  the  respondent  shall   allow  any  of  them,  can 
correct  the  judgment  from  the  statement  or  specification  in  the  notice 
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of  appeal.     [Reviewing   conflicting    authorities.]     Buffalo    Superior 
Ct.,  1864,  Barnard  a.  Pierce,  28  How.  Pr.,  232. 

16.  A  notice  of  appeal  stating  "  that  the  judgment  should  have  been  for 
the  plaintiff,  for  at  least  $15  damages,  besides  costs,  instead  of  being 
against  him  for  costs,"  virtually  alleges  the  existence  of  evidence  which 
would  justify  and  authorize  a  different  and  a  contrary  judgment  from 
•what  actually  was  rendered,  and  no  other  judgment.     It  is  not  essen- 
tial to  state  the  testimony.     Such   a  notice   alleges  with   precision  in 
what  respect  the  judgment  was  erroneous,  and  this  is  enough  to  ap- 
prise the  party,  the  justice,  and  the  appellate  court,  that  a  judgment 
had  been  entered  erroneously  for  the  defendant,  which  the  evidence 

,  showed  should  have  been  in  favor  of  the  plaintiff  for  a  specific  amount. 
Supreme  Ct.,  1864,  Saunders  a.  Keough,  27  How.  Pr.,  477. 

17.  It  seems,  that  general  objections  that  the  justice  erred  in  admitting 
improper  evidence  on  the  part  of  the  defendant,  after  proper  objections 
were  made  to  the  same  by  the  plaintiff,  and  that  the  justice  erred  in 
excluding  proper  evidence  offered  on  the  part  of  the  plaintiff,  are  suffi- 
ciently specific.     Ib. 

18.  Upon  appeal  from  a  justice's  court,- the  notice  of  appeal,  after  stating 
several  grounds  of  error,  affecting  the  entire   judgment,   alleged  that, 
"  the  justice  adopted  an  improper  rule  of  damages ;  the  damages  should 
be  merely  nominal   under  the  evidence,  if  the   plaintiff  is  entitled  to 
any  damages.     The  judgment  should  have  been  in  favor  of  the  defen- 
dant and  against  the  plaintiff." 

Held,  that  this  imported  that  the  judgment  was  wholly  erroneous  ; 
and  if  upon  the  trial  in  the  county  court  the  plaintiff  recovered  more 
than  nominal  damages,  he  was  entitled  to  costs.  To  conform  to  this 
section  of  the  statute,  it  should  be  claimed  unqualifiedly  that  the  judg- 
ment should  be  reduced  to  some  certain  amount,  or  corrected  in  some 
other  respects  specified  in  the  notice,  as  the  case  may  require.  Su- 
preme Ct.,  1864,  Forsyth  a.  Ferguson,  27  How.  Pr.,  67. 

19.  Section  371,  of  the  Code  of  Procedure  amended  by  adding  at  the  end  : 
"  If,  in  the  notice  of  appeal,  the  appellant  shall  not  state  in  what  particu- 
lar or  particulars  he  claims  the  judgment  should  have  been  made  more 
favorable  to  him,  he  shall  not  be  entitled  to  costs  unless  the  judgment 
appealed  from  be  wholly  reversed."    Laws  of  1864,  997,  ch.  414. 

20.  Where,  on  taking  an  appeal  from  a  judgment  recovered  in  a  court 
of  a  justice  of  the  peace,  the  appellant  executed  two  undertakings,  one 
containing  the  clause  necessary  to  effect  a  stay  of  proceedings,  and 
the  other  without  such  clause,  and  served  the  former  on  the  justice, 
and  filed  the  latter  with  the  clerk ; — Held,  that  proceedings  were  n»t 
stayed.     Brush  a.  Lee,  Ante,  398. 
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21.  By  subd.  6  of  §  366  of  the  Code,  as  amended  in  1862,  either  party 
may  *move  for  a  new  trial  in  the  county  court  on  a  case  or  exceptions, 
either  before  or  after  judgment   has  been   entered.     But  he  is  not 
obliged  to  do  so  before  appealing  to  the  Supreme  Court.     A  notice  of 
motion  for  a  new  trial  in  the  county  court  is  not  necessary  to  be  given 
before  the  case  or  exceptions  can  be  made  part  of  the  judgment-roll. 
Supreme  Ct.,  1864,  Dixon  a.  Buck,  42  Barb.,  70. 

22.  If  the  case  is  embraced  in  the  return  of  the  clerk,  the  Supreme  Court 
will  presume   that  it  has  been  properly  attached   and  filed,  with  the 
other  papers  constituting  the  jud.gment-roll,  even  though  the  certifi- 
cate of  the  clerk  does  not  show  affirmatively  that  it  has  been  attached 
and  filed.     The  presumption  is  that  it  has  been  done  correctly.     If  it 
is  not  part  of  the  judgment-roll  the  respondent  should  move  to  strike 
the  case  from   the  return  on  affidavits,  showing  what   the  fact  is  in 
regard  to  it,  or  to  have  the  return  amended  so  as  to  contain  the  roll 
only.     Ib. 

23.  The  return  of  a  justice  of  the  peace  to  an  appeal  from  a  judgment, 
under  the  Code,  must  contain  all   the  testimony  received   by  him  in 
the  cause ;  and  where  a  justice's  return  sets  forth  the  evidence  in  de- 
tail, it  is  to  be  considered  as  stating  the  whole  testimony,  unless  the 
contrary  distinctly  appears.     Ct.  of  Appeals,  1863,  Hance  «t  Cayuga, 
&c.,  R.  R.  Co.,  26  N.  F.,  428. 

24.  Section  360  of  the  Code  of  Procedure  which  provides  for  making  return 
on  appeal  amended  by  adding,  "  Provided,  however,  that,  in  cases  where 
the  amount  for  which  judgment  is  demanded  by  either  party  in  his  pleadings 
in  the  court  below  exceeds  fifty  dollars,  or  where  the  value  of  the  property 
recovered  as  appears  from  the  verdict  or  judgment  shall  exceed  fifty  dol- 
lars, the  testimony  need  not  be  returned ;  but,  in  such  case,  the  court  be- 
low shall  return  the  process  by  which  the  action  was  commenced,  with 
the  proof  of  service  thereof,  and  the  pleadings  or  copies  thereof,  the  pro- 
ceedings and  judgment,  together  with  a  brief  statement  of  the  amount  and 
nature  of  the  claim  or  claims  litigated  by  the  respective  parties,  and  in  all 
cases  the  notice  of  appeal  shall  be  annexed  to  the  return."   Laws  of  1865, 
ch.  615,  §  11. 

25.  Where  it  appears  in  the  return  of  a  justice  of  the  peace  that  he  is- 
sued a  summons,  giving  the  names  of  the  plaintiff  and  defendant  there- 
in, and  also   the  time   and   place  of  its  return,  no   informality  being 
affirmatively  shown,  the  court  will  presume  that  the  summons  was  in 
the  proper  form  ;  and  an  objection  that  it  does  not  appear  that,  it  was 
directed  to  a  constable  of  the  proper  county,  is  not  tenable.     If  there 
is  any  informality  in  the  process,  it  lays  with  the   party  objecting  to 
make  it  appear.     Supreme  Ct.,  1863,  Potter  a.  Whittaker,  27  How. 
Pr..  10. 
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26.  Under  section  352  of  the  Code,  which  provides  that  on  appeal  from 
a  justice's  judgment  to  a  county  court,  a  new  trial  shall  be  had  in  the 
appellate  court,  "  when  the  amount  of  the  claim  or  claims  of  either 
party  litigated  in  the  court  below  shall   exceed  fifty  dollars — it  is  not 
the  amount  of  the  verdict  or   recovery  in  the  court  below,  nor  the 
amount  which  any  evidence  goes  to  show  the  plaintiff  entitled  to, 
which  controls,  but  the  amount  of  the  claim  made  and  put  in  issue  by 
the  pleadings.     Supreme  Ct.,  1863,  Ovenshire  a.  Adee,  27  How.  Pr., 
368. 

27.  The  Supreme  Court,  upon  an  appeal  to  it  from  a  judgment  of  the 
county  court,  cannot  grant  a  new  trial  upon  exceptions  taken  upon 
the  trial  in  the  county  court.     A  new  trial  must  be  moved  for  in  the 
county  court,  and  if  that  court  refuses  it  in  a  proper  case,  an  appeal 
lies  from  the  order  to  the  Supreme  Court.     The  Supreme  Court  has 
no  authority  to  grant  a  new  trial  in   the   county  court  in  the  first  in- 
stance, upon  a  bill  of  exceptions.     Its  jurisdiction  is  strictly  appellate, 
and  until  the  county  court  makes  the  order  which  is  the  subject  of 
appeal,  under  the  344th  section  of  the  Code,  the  Supreme  Court  has 
no  authority  to  interfere.     Supreme   Ct.,  1864,  Carter  a.  Werner,  27 
How.  Pr.,  385. 

28.  On  appeal  from  a  judgment  of  the  county  court  upon  a  case  con- 
taining exceptions,  in  an  action  originating  in  a  justice's  court ; — Held, 
that  the  Supreme  Court  could  not  set  aside  the  verdict  and  grant  a 
new  trial  on  the  ground  that  the  verdict  was  against  evidence ;  the 
motion  for  a  new  trial  on  that  ground  should  first  be  made  in  the 
county  court  before  an  appeal.     But  the  Supreme  Court  may  reverse 
the  judgment  of  the  county  court  and  grant  a  new  trial  in  that  court 
for  an  error  in  the  charge  of  the  county  judge.     Supreme  Ct.,  1864, 
Whitney  a.  Wells,  28  How.  Pr.,  150. 

29.  The  provision  of  section  352  of  the  Code  of  Pro.  as  to  new  trials  on  ap- 
peals from  inferior  courts  amended  to  read  as  follows :  On  such  appeal, 
when  the  amount  of  the  claim  or  claims  for  which- judgment  was  demanded 
by  either  party  in  his  pleadings  in  the  court  below  shall  exceed  fifty  dollars, 
or  when  in  an  action  to  recover  the  possession  of  personal  property,  the 
value  of  the  property  as  assessed  and  the  damage  recovered  shall  exceed 
fifty  dollars,  exclusive  of  costs,  a  new  trial  shall  be  had  in  the  county  court 
in  the  following  appellate  cases:  1.  When  the  judgment  was  rendered 
upon  an  issue  of  law  joined  between  the  parties.    2.  When  it  was  rendered 
upon  an  issue  of  fact  joined  between  the  parties  whether  the  defendant 
was  present  at  the  trial  or  not.     And  when  the  appeal  is  to  the  Superior 
Court  of  Buffalo,  in  the  cases  in  which,  by  the  terms  of  this  section,  a  new 
trial  may  be  had,  such  new  trial  shall  be  had  in  the  said  Superior  Court. 

*  Provided,  however,  that  the  appellant  may,  in  cases  where  the  amount 

*  The  amendment  consists  in  substituting  the  words  italicized  for  "litigated," 
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for  which  judgment  is  demanded  fty  either  party  in  hi*  pleadings  exceeds 
fifty  dollars,  or  where,  in  an  action  to  recover  the  possession  of  personal 
property,  the  value  of  the  property  as  assessed  and  the1  damages  recovered 
shall  exceed  fifty  dollars  exclusive  of  costs,  state  in  the  notice  of  appeal  that 
such  appeal  is  taken  upon  questions  of  law  only,  in  which  case  a  new  trial 
shall  not  be  had  in  the  appellate  court,  but  the  appeal  shall  be  heard  and 
determined  in  the  same  manner  as  if  such  amount  or  said  value  and  damages 
were  fifty  dollars  or  under.  Provided,  however,  that  in  the  city  and  county 
of  New  York  appeals  from  the  marine  and  district  courts  shall  be  taken  and 
heard,  and  returns  made  in  the  same  manner  as  heretofore.  Laws  of  1865, 
ch.  615,  §  10. 

30.  The  provision  of  subdivision  5  of  section  366  of  the  Code  of  Pro.  as  to  the 
power  of  the  appellate  court  over  its  own  determinations  on  appeal  from 
inferior  courts  amended  by  adding  :  "  And  may  allow  either  party  to  amend 
his  pleadings  upon  such  terms  as  shall  be  just  in  cases  where  a  new  trial 
may  be  had,  as  in  this  chapter  provided  :  and  in  any  such  appeal  on  which 
a  new  trial  is  to  be  had,  either  party  may,  at  any  time  before  trial,  serve 
upon  the  opposite  party  an  offer,  in  writing,  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  t<>  the  effect  in  such  offer  specified, 
and  with,  or  without  costs,  as  said  offer  shall  specify.  If  the  party  receiv- 
ing such  offer  accept  the  same,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  return  and  offer,  with  an  affidavit  of  service  of 
notice  of  acceptance  thereof,  and  the  clerk  shall  thereupon  enter  judgment 
according  to  said  offer.  And  if  the  party  making  such  offer  shall  have 
given  an  undertaking  upon  the  appeal,  the  parties  executing  such  under- 
taking shall  be  liable  thereon  for  the  payment  of  the  judgment  entered  by 
virtue  of  said  offer.  If  the  notice  of  acceptance  be  not  given,  the  offer  is 
to  be  deemed  withdrawn,  and  cannot  be  given  in  evidence.  And,  if  the 
party  to  whom  such  offer  is  made  fail  to  obtain  a  judgment  more  favorable 
to  him  than  that  specified  in  said  offer,  then  he  shall  not  recover  costs,  but 
must  pay  the  other  party's  costs  from  the  date  of  the  service  of  the  offer. 
Laws  0/1865,  ch.  615,  §  12. 

81.  Section  367  of  the  Code  of  Pro.,  which  provides  that  to  every  judgment 
upon  these  appeals  there  shall  be  annexed  the  return  on  which  the  appeal 
was  heard,  which  shall  be  filed,  and  shall  constitute  the  judgment-roll, 
amended  by  requiring  also  the  notice  of  appeal,  with  any  offer,  verdict, 
decision  of  the  court,  exceptions,  case,  and  all  orders  and  papers  in  any 
way  involving  the  merits  and  necessarily  affecting  the  judgment.  Laics 
0/1865,  ch.  615,  §  13. 

DISTRICT  COURT'S  ;  EVIDENCE,  27. 


JUSTICES  OF  THE  PEACE. 

Justices  of  the  peace  authorized  to  perform  the  duties  of  coroners  in  certain 
cases.     Laws  of  1864,  879,  ch.  379. 


inserting  "appellate,"  immediately  before  subdiv.  1.  and  adding  the  second 
proviso.  The  first  proviso  (between  the  asterisks)  was  added  by  the  Laws  of 
1864,  997,  ch.  414. 

VOL.  XVIII.— 36. 
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LEAVE  TO  SUE. 

The  provision  of  2  Rev.  Stat.,  476,  that  the  court  shall  grant  leave  to 
sue  on  the  official  bond  of  a  sheriff  whenever  he  shall  have  become 
liable  for  an  escape,  &c.,  and  the  party  injured  presents  proof  of  such 
delinquency,  and  that  no  satisfaction  has  been  received,  is  to  be  con- 
strued with  reference  to  the  provision  of  2  Ib.,  436,  that  where  the 
sheriff  sues  upon  the  bond  taken  by  him  for  the  jail  limits,  and  the 
judgment-creditor  sues  him  meanwhile,  the  court  shall  stay  proceedings 
upon  the  judgment  against  the  sheriff  till  the  determination  of  his  ac- 
tion on  the  bond ;  and  after  the  court  have  ordered  such  a  stay  of  pro- 
ceedings, an  order  granting  leave  to  sue  the  official  bond  of  the  sheriff 
for  satisfaction  of  the  same  judgment  is  unauthorized.  The  stay  of 
proceedings  suspends  the  creditor's  right  to  demand  satisfaction.  Su- 
preme Ct.,  1864,  Chamberlain's  Case,  Ante,  103. 

LEVY. 

1.  A  levy  upon  bills  of  lading  is  not  a  levy  upon  the  goods,  and  an 
agreement  by  the  consignees  to  hold  such  bills  of  lading,  a-nd  the 
proceeds  of  the  goods  subject  to  such  levy,  will  not  render  it  effectual 
as    against   third    parties.       Supreme   Ct.,   Sp.   T.,   1864,   Taacks   a. 
Schmidt,  Ante,  307. 

2.  The  lien  of  the  United  States,  on  goods,  for  duties,  and  their  posses- 
sion for  the  purpose  of  collecting  such  duties,  do  not  divest  a  levy 
upon  the  interest  of  the  owner  of  the  goods,  subject  to  the  duties.    Ib. 

ATTACHMENT,  8  ;  CAUSE  OF  ACTION,  6  ;  EXECUTION,  11. 

LIMITATIONS  OF  ACTIONS. 

1.  Where  a  purchase  of  or  a  subscription  for  stock  is  made  by  A,  on 
joint  account  of  himself  and   B,  the  statute  of  limitations  does  not  be- 
gin to  run  against  his  action  against  B  for  his  share  of  the  purchase- 
money  until  at  least  after  payment  made  by  him.     Supreme  Ct.,  1862, 
Stover  a.  Flack,  41  Barb.,  162. 

2.  The  statute  (1  R.  S.,  772,  §  3 ;  1  Rev.  L..  64)  which  authorizes  the 
party  paying  usurious  interest  for  the  loan  or  forbearance  of  money,  to 
sue  for  and  recover  'the  excess,  within   one  year  next  after  such  pay- 
ment, is  cumulative,  and  does  not  take  away  the  common-law  remedy 
of  the  borrower  to  recover  such  excess  in  an  action  for  that  purpose, 
which  may  be  brought  at  any  time  within  six  years.     [20  Johns., 
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290;  2  Seld.,  107.]     Supreme  Ct.,  1863,  Porter  a.  Mount,  41  J5ar6.,- 
501. 

3.  The  borrower's  common-law  right  of  action  is  not  absolutely  suspended 
during  the  three  years  given  to  the  public  officers  by  the  statute,  but 
he 'may  sue  during  that  period,  provided  neither  of  such  officers  has 
previously  sued   for  the  same  matter,  and  not  otherwise.     [Citing  11 
Rep.,  64,  and  overruling  dictum  in  20  Johns.,  290.]     Ib. 

4.  An  action  to  reform  a  contract  or  instrument  in  writing  for  the  sale 
of  lands,  on  the  ground  of  mistake,  accident  or  inadvertence,  is  barred 
by  the  ten-years  statute  of  limitations  from  the  time  the  cause  of  ac- 
tion accrued.     Except  on  the  single  ground  of  fraud,  the  existence  of 
a  cause  of  action  does  not  depend  upon  the  knowledge  of  the  party  in 
•whose  favor  it  occurs,  and  ignorance  of  one's  rights  will  not  take  a 
case  out  of  the  operation  of  the  statute,  or  prevent  its  running  against 
a  claim.     Supreme  Ct.,  1864,  Oakes  a.  Howell,  27  How.  Pr.,  145. 

5.  The  statute  of  limitations  does  not  begin  to  run  against  a  creditor's 
right  of  action  to  reach  equitable  assets  of  his  debtor  until  the  return 
of  the  execution  in  his  favor,  upon  which  the  action  is  founded.     Su- 
perior Ct.,  Sp.  T.,  1864,  Eyre  a.  Beebe,  28  How.  Pr.,  333. 

6.  A  proceeding  under  the  statute,  to  prove  a  lost  will,  is  not  within  the 
spirit  or  the  letter  of  the  52d  section  of  the  statute  of  limitations  appli- 
cable to  suits  in  equity,  requiring  bills  for  relief,  in  case  of  the  exist- 
ence of  a  trust  not  cognizable  by  the 'courts  of  common  law,  etc.,  to  be 
filed  within  ten  years  after  the  cause  of  action  shall  accrue.     This  pro- 
vision is  manifestly  applicable  to  bills  filed  for  relief  exclusively,  as 
distinguished  from  those  which  do  not  pray  for  relief.     [Story's  Eq. 
PI.,  17-19.]     Supreme  Ct.,  Sp.  T.,  1864,  Everitt  a.  Everitt,  41  Barb., 
385: 

7.  The  statute  oflimitations  is  a  bar  to  proceedings  before  the  surrogate 
to  compel  executors  to  account   and  pay  a  legacy.     The  .policy  of 
limiting  rights  of  action  to  six  years,  is  founded  upon  the  difficulty  of 
obtaining  proof  to  substantiate  claims  of  payment  and  settlement,  after 
that  lapse  of  time,  and  it  applies  peculiarly  to  cases  of  this  kind.     Su- 
preme Ct.,  1864,  Smith  a.  Rennington,  42  Barb^  75. 

8.  The  period  of  twenty  years,  the  lapse  of  which  raises  a  presumption 
of  payment  of  a  mortgage  of  real  property,  is  to  be  computed  from  the 
time  when  the  mortgage  was  by  its  terms  due  and  payable,  not  from 
the  time  of  its  date,  although  the  condition  was  forfeited  before  the 
time  when  it  was  to  become  due  and  payable.    Supreme  CV.,'1863, 
Prouty  a.  Eaton,  41  Barb.,  409. 

9.  The  delivery  of  summous  and  complaint  to  the  sheriff  to  be  served, 
with  an  honest  intent  to  have  them  served,  is  a  commencement  of  the 
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action,  so  as  to  save  the  case  from  the  statute  of  limitations  in  a  case 
not  governed  by  the  Code.  N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Davis 
a.  Duffle,  Ante,  360. 

10.  Where  a  debtor  resides  in  another  State  for  a  number  of  years,  com- 
ing from  his  residence  there  every  morning,  except  Sundays,  openly 
and  publicly  into  this  State,  where  he  does  business  during  the  busi- 
ness hours  of  the  day  as  a  clerk  or  merchant,  and  returning  to  his  resid- 
ence every  evening,  where  he  stays  nights  with  his  family,  the  time  so 
spent  is  not  to  be  taken  into  the  account  in  determining  whether  the 
action  is  barred  by  the  statute  of  limitations.     Supreme  Ct.,  Sp.  T., 
1864,  McCord  a.  Woodhull,  27  How.  Pr.,  54. 

11.  Section  110  of  the  Code  of  Procedure,  which  requires  that  a  pro- 
mise, to  take  a  case  out  of  the  operation  of  the  statute  of  limitations, 
shall  be  in  writing,  is  not  applicable  to  cases  where  the  right  of  action 
had  accrued  previous  to  the  adoption  of  the  Code.  [Reviewing  contra- 
dictory authorities.]    Supreme  Ct.,  1864,  Coe  a.  Mason,  41  Barb.,  612. 

12.  An  assignment  by  an  insolvent,  enumerating  a  debt  among  his  lia- 
bilities is  a  sufficient  acknowledgment  of  the  debt  to  take  it  out  of  the 
operation  of  the  statute  of  limitations.     Supreme  Ct.,  Circuit,  1865, 
Stuart  a.  Foster,  Ante,  305. 

13.  Part  payment  of  a  debt,  by  the  'assignee  of  an  insolvent,  is  not  evi- 
dence of  a  new  promise,  to  take  it  out  of  the  statute  of  limitations.  Ib. 

LIS   PENDENS. 

1.  Where  an  attachment  issued  as  a  provisional  remedy  is  levied  upon 
real  property,  the  notice  of  the  pendency  of  the  action  as  affecting  real 
estate,  which  §  132  of  the  Code  authorizes  to  be  filed,  should  only 
include  property  which  the  sheriff  levies  upon.     If  it  is  made  to  in- 

/-  elude  premises  not  seized  by  the  sheriff  under  the  attachment,  the 
notice  affects  only  those  lands  which  the  sheriff  has  attached,  and  is  in- 
operative a£  to  all  other  lands  included  therein.  Supreme  Ct.,  1864, 
Fitzgerald  a.  Blake,  42  Barb.,  513,  S.  C.,  28  How.  Pr.,  110. 

2.  In  such  a  case, — Held,  that  the  notice  should  not  be  taken  off  the 
files,  but  should  be  amended  by  striking  therefrom  so  much  of  the  pre- 
mises therein  described  as  had  not  been  levied  on  under  the  attach- 
ment, according  to  the  sheriff's  return.     Ib. 

3.  Notices  of,  may  be  indexed  by  county  clerks.     Party  filing  notice  of 
pendency  of  action  shall  indicate  at  the  foot  thereof  the  names  of  such  of 
the  defendants  as  it  shall  be  necessary  to  insert  in  the  index.     Laws  of 
1864,  831,  ch.  53,  §  2. 
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MALICIOUS  PROSECUTION. 
EVIDENCE,  4. 

MANDAMUS. 

1.  A  mandamus  will  not  oe  granted   unless  the  right  to  it  is  entirely 
clear.     Supreme  Ct.,  Chambers,  1864,  People  on  rel.  Hall  a.  Super- 
visors of  N.  Y.,  Ante,  8. 

2.  A  mandamus  does  not  lie  against  the  comptroller  of  the  city  of  New 
York  to  compel  the  payment  of  a  claim  against  the  corporation  until 
the  claim  has  been  audited  by  the  finance  department.     Supreme  Ct., 
Sp.  T.,  1864,  People  on  rel.  Cunningham  a.  Brennan,  Ante,  100. 

3.  It  is  well  settled  that  wherever  an  official  act  requires  the  exercise  of 
discretion,  this  remedy  will  not  lie.     There  must  be  a  clear  legal  right 
not  merely  to  a  decision  in  respect  to  the  thing  sought,  but  to  the 
thing  itself.     [25  Wend.,  680,  686;  19  Johns.,  259;  11  How.  U.  S., 
272.]     Ct.  of  Appeals,  1863,  People  a.  Contracting  Board,  27  N.  Y., 
378. 

4.  The  writ  of  mandamus  to  compel  the  award  of  a  public  contract  is  to 
some  extent,  at  least,  in  the  discretion  of  the  court  to  grant  or  refuse ; 
especially  where  no  property  of  the  relator  has  been  taken  or  affected, 
and  his  claim  rests  altogether  upon  the  interests  of  the  State  to  have 
its  work  done  by  the  lowest  bidder,  and  not  upon  a  legal  right  on  his 
part.     [13  Barb.,  450.]     Ib. 

5.  The  court  will  not  by  mandamus  review  the  discretion  ot'  the  local 
Board  of  Trustees  of  common  schools,  in  respect  to  the  discipline  and 
management  of  a  school.     Supreme  Ct.,  Sp.  T.,  1863,  People  ex  rel. 
McGean  a.  School  Officers,  Ante,  165,  note. 

6.  When  the  relator  in  mandamus  takes  issue  on  the  return  to  the  alter- 
native writ,  instead  of  demurring,  he  cannot  afterwards,  question   its 
legal  sufficiency,     ff  the  verdict  is  against  him,  the  peremptory  writ 
must  be  refused.     There  is  no  judgment  non  obstante  in  such  a  pro- 
ceeding.    The  writ  of  mandamus  is  a  prerogative  writ,  and  the  relator 
must  take  the  benefit  of  it  on   such   terms  as  are   accorded  by  the 
sovereign.     It  is  not  for  him   to  say  that  he  will  question  the  legal 
sufficiency  of  the  return  both  before  and  after  the  verdict.     By  tra- 
versing the  truth  of  the  return,  he  raises  the  same  insuperable  barrier 
against  subsequently  questioning  its  sufficiency,  if  the  verdict  be  against 
him,  as  he  would  encounter  in  an  action  for  a  false  return  before  the 
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statute.      Ct.  of  Appeals,  1863,  People  ex  rel.  Hanrahan  a.  Board  of 
Police,  26  N.  Y.,  316. 

7.  Where  it  appeared  by  the  return  to  a  mandamus  that  a  corporator 
had  been  duly  cited  under  a  by-law  within  the  scope  of  the  charter, 
before  the  officers  of  the   corporation,  and  that  the  offence  charged 
against  him   was  substantiated  by  two   witnesses,   and  that  he   was 
regularly  found  guilty,  and  had  refused  to  interpose  any  defence ; — 
Held,  that  the  return  was  sufficient  without  showing  that  the  witness 
testified  under  oath.  Supreme  Ct.,  Sp.  T.,  1864,  People  on  rel.  Thacther 
a.  N.  Y.  Commercial  Association,  Ante,  271. 

8.  It  seems,  that  though- the  practice  of  issuing  a  peremptory  mandamus 
in  the  first  instance  is  not  to  be  commended,  it  is  within  the  power  of 
the  court  to  do  so ;  and  the  objection,  that  an  alternative  writ  should 
have  first  issued,  is  not  available  on  error.     Ct.  of  Appeals,   1863, 
The  People  on  rel.   of  Belden  a.  The  Contracting  Board,  27  N.  Y., 
378. 

MECHANICS'  LIEN. 

1.  The  owner  is  not  liable  to  sub-contractors,  laborers,  or  persons  furnish- 
ing materials,  who  file  the  necessary  notices  for  the  purpose  of  ac- 
quiring liens  within  the  time  required  by  the  act  of  1854,  but  after 
the  contractor  has  been  paid  in  full,  in  good  faith,  according  to  the 
contract  upon  the  substantial  completion  of  his  work.     The  statute  in. 
relation  to  such  liens  [Laws  of  1854,  p.  1086,  §3]  clearly  contemplates 
the  right  of  the  owner  to  pay  the  contractor  prior  to  the  creation  of  a 
lien,  provided  there  is  no  collusion  between  the  owner  and  contractor, 
with  a  view  to  defraud  the  sub-contractor.     Supreme  Ct.,  1864,  Thomp- , 
son  «.  Yates,  28  How.  Pr.,  142. 

2.  Mechanics'  Lien  Law  for  the  county  of  Onondaga.     Laws  of  1864,  856, 
ch,  366. 

MORTGAGE. 

1.  A  note  given  in  payment  for  land,  with  an  agreement  that  on  default 
of  payment  of  the  note  the  land  may  be  sold,  is  not  a  mortgage  within 
the  meaning  of  1  Rev.  Stat.,  749,  §  4,  and  in  an  action  against  exe- 
cutors upon  such  a  note,  evidence  of  such  agreement,  in  defence,  should 
be  excluded.     N.  Y.  Superior  Ct.,  1864,  Wright  a.  Holbrook,  Ante, 
202. 

2.  The  act  of  Congress  of  July  29,  1850, — providing  for  the  recording 
in  a  collector's  office  of  the  mortgages  of  vessels, — does  not  supersede 
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a  State  law  requiring  such  mortgages  to  be  recorded  with   a  State 
officer,  as  the  condition  of  their  validity  against  third  persons.     Ct.  of 
Appeals,  1862,  JDtna  Ins.  Co.  a.  Aldrich,  26  N.  Y.,  92. 
Followed,  1863,  Horton  a.  Davis,  26  N.  Y.,  495. 

CHATTEL  MORTGAGE. 

MOTIONS  AND  ORDERS. 

1.  That  a  motion  may  be  made  at  special  term  to  modify  a  judgment, 
after  final  judgment  has  been  entered.     N.  Y.  Superior  Ct.,  1864, 
Butler  a.  Niles,  28  How.  Pr.,  181. 

2.  The  want  of  notice  of  motion  is  not  cured  by  the  fact  that  the  ag- 
grieved party  subsequently  moved  to  vacate  the  order  made  on  the 
motion,  nor  by  his  having  taken  an  appeal  from  the  order.     Supreme 
Ct.,  1857,  McLean  a.  Tompkins,  Ante,  24. 

3.  The  plaintiff  is  at  1'iberty  to  read  additional  affidavits  in  support  of  an 
application  for  an  injunction,  when  defendant  reads  affidavits  in  oppo- 
sition thereto.     It  rests  in  the  discretion  of  the  court  to  allow  the  de- 
fendant to  read  affidavits  in  reply.     N.  Y.  Superior  Ct.,  1864,  Childs 
a.  Fox,  Ante,  112. 

4.  On  a  mere  non-enumerated  motion,  the  court  has  power  to  dispose  of 
any  question  which  arises,  even  to  the  extent  of  setting  aside  releases, 
overturning  deeds  and  judgments,  without  the  aid  of  a  jury.     But  in 
cases  of  moment  and  difficulty,  the  court  may,  in  its  discretion,  re- 
quire that  the  matters  in  controversy  be  determined  by  action.     Su- 
preme Ct.,  Sp.  T.,  1857,  McLean  a,  Tompkins,  Ante,  24. 

5.  Any  question  as  to  the  truth  of  the  affidavit  on  which  an  order  for 
the  examination  of  a  judgment-debtor  is  made,  should  be  raised  by  a 
motion  to  set  aside  the  proceedings,  and  cannot  be  first  raised  in  op- 
position to  a  motion  to  commit  the  defendant  for  contempt.     Supreme 
Ct.,  Sp.  T.,  1864,  Hilton  a.  Patterson,  Ante,  245.. 

6.  Although    an   ordinary  action   at  law  cannot  be   maintained,  in  this 
State,  against  foreign  executors,  as  such,  since  the  office  of  executor 
de  son  tort  was  abolished  by  statute  [6  Barb.,  429;  2  Kent,  431,  note 
c;  7  Cow.,  64 ;  2  Rev.  Stat.,  449,  §  17  ;  2  HiH,  185 ;  Willard  on  Ex- 
ecutors], except  on   an  allegation  of  such  facts  and  circumstances  as 
would  constitute  the  action  one  in  equity,  as  distinguished  from  an  ac- 
tion at  law,  simply  for  the'recovery  of  money  ;  yet  this  objection  to  the 
action  is  matter  of  defence.     It  cannot   be  urged  on  a  motion  to  set 
aside  the  summons.      Supreme  Ct.,  1864,  Metcalf  a.  Clarke,  41  Barb., 
45. 

7.  Where  an  order,  made  by  a  judge  out  of  court,  for  discovery,  declares 
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the  penalty  for  the  failure  to  comply,  the  order  is  an  entirety,  and  the 
specification  of  the  penalty  being  invalid,  vitiates  the  whole  order. 
Supreme  Ct.,  1864,  Broderick  a.  Shelton,  Ante,  213. 

AFFIDAVIT,  2,  3  ;  ANSWER,  10 ;  CONTEMPT,  1,  3 ;  DEPOSITION  ON  COM- 
MISSION, 1,  2,  5  ;  DISCOVERY  AND  INSPECTION  ;  DIVORCE,  4-6  ;  EXE- 
CUTION, 7,  8  ;  INJUNCTION;  JUDGMENT,  4,  10,  11;  PLEADINGS,  8; 
REFERENCE,  2,  3  ;  SERVICE,  6-10;  STAY  OF  PROCEEDINGS. 


NEW  TRIAL. 

1.  A  motion  for  a  new  trial  cannot  be  granted  if  the  notice  of  it  is  not 
given  until  aftef  judgment  entered.     [30  Barb.,  656.]     Supreme  Ct., 
1864,  Sheldon  a.  Stryker,  27  How.  Pr.,  387. 

2.  A  new  trial  will  not  be  granted  to  the  plaintiff  where  it  appears  only 
that  he  was  entitled  to  nominal  damages.     This  is  only  a  technical 
correction  and  would  not  change  his  liability  for  costs.     Supreme  Ct., 
1864,  Devendorf  a.  Wert,  42  Barb.,  227. 

3.  Wherever  the  court,  on  a  supposed  state  of  facts,  instructs  the  jury,  if 
they  so  find  the  facts,  to  render  a  verdict  for  the  plaintiff,  when  the 
instruction  should  have  been  to  find,  in  that  event,  a  Verdict  for  the 
defendant,  the  remedy,  if  no  exception  is  taken,  is  to  move,  on  a  case, 
for    a   new-  trial.     N.   Y.    Superior    Ct.,    1862,   Brush    a.  Kohn,  9 
Bosw.,  589. 

4.  This  rule  applies  where  the  defendant  tendered  and   paid  into  court 
the  amount  due,  and  the  judge   directed,  and   the  jury   accordingly 
found  a  verdict  for  the  plaintiff  for  that  sum,  instead  of  a  verdict  for 
defendant.     Ib. 

5.  It  seems,  that  although  it  is  the  duty  of  a  judge,  in  charging  a  jury,  to 
present  fairly  both  sides  of  a  case,  yet  his  omission  to  refer  to  a  par- 
ticular portion  of  the  testimony,  which  is  deemed  material  on  the  one 
side,  without  'his  attention  being  directed  to  it  especially,  is  not  a  good 
ground  for  a  new  trial.     Supreme   Ct.,    1863,  Powell   a.   Jones,   42 
Barb.,  24. 

6.  Motions  for  a  new  trial. upon  the  ground  of  newly  discovered  evidence 
address  themselves  to  the  sound  discretion  of  the  court,  and  the  court 
should  be  satisfied  that  to  promote  the  e"nds  of  justice  an  opportunity 
should  be  allowed  for  the  introduction  of  the  new  testimony  offered. 
[Gra.  &  Wat.  on  New  Tr.,  462,  1085,  1086.]     Among  the  other  es- 
sential requisites  it  is  necessary  that  the  evidence  should  not  be  cumu- 
lative, and  that  it  be  so  material  that  it  would  probably  produce  a  dif- 
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ferent  verdict  if  the  new  trial  were  granted.     [Gra  &  W.on  New  Tr., 
1021].     Supreme  Ct.,  1863,  Powell  a.  Jones,  42  Barb.,  24. 

7.  The  court  will  not,  in  the  exercise  of  its  discretion,  grant  a  third  trial 
of  an  action  to  recover  possession  of  lands,  to  a  party  who,  upon  the 
two  previous  trials,  has  lost  his  case,  by  overlooking  a  point  of  law,  or 
conceding  a  fact,  or  by  omitting  to  seek  a  remedy,  by  an  appeal  from 
an  erroneous  ruling,  or  an  unimportant  question  of  evidence,  unless  he 
is  shown  to  have  been  thrown  off  his  guard.     The  fact  that  the  de- 
fendant, in  another  cause,  tried  subsequently,  succeeded,  by  raising  the 
objections  which  were  not  raised  in  the  present  case,  is  not,  necessarily, 
ground  for  granting  the  application.    N.  Y.  Superior  Ct.,  Sp.  T.,  1862, 
Wright  a.  Millbank,  9  Bosw.,  672. 

8.  On  a  motion  for  a  new  trial,  the  Supreme  Court  at  general  term  may 
examine  the  evidence  in  the  cause,  at  large,  overrule  the  conclusions  of 
fact  to  which  the  jury  have  arrived,  and  order  a  new  trial  upon  the 
whole  case.     Ct.  of  Appeals,  1864,  Macy  a.  Wheeler,  Ante,  73. 

9.  But  the  Court  of  Appeals  on  appeal  from  their  decision  must  affirm 
the  order,  unless  the  conclusions  of  fact  arrived  at  by  the  general 
term  are  wholly  unsupported  by  the  evidence.     Ib. 

10.  Where  the  contract  sufficiently  expresses  the  consideration   on  its 
face,  a  new  trial  will  not  be  granted  for  error  in  admitting  evidence  of 
the  actual  consideration  in  support  of  the  validity  of  the  contract. 
N  Y.  Superior  Ct.,  1862,  Howard  a.  Holbrook,  9  Bosw.,  237. 

11.  Where  it  appeared  that  a  verdict  was  rendered  upon  incompetent 
evidence  necessarily  calculated  to  affect  the  result,  that  there  was  much 
reason  to  suppose  injustice  had  been  done  ;  and  the  defendant,  though 
personally  liable,  was  acting  in  a  representative  capacity, — Held,  that 
although  there  was  no  sufficient  exception  to  the  incompetent  evidence, 
a  new  trial  should  be  granted  on  terms,  unless  plaintiff  would  stipulate 
to  reduce  the  verdict.     N.  Y.  Superior  Ct.,  1862,  Scott  a.  Lillieuthal, 
9  Bosw.,  224. 

12.  An  objection  that  an  instrument  admitted  in  evidence  had  a  de- 
fective acknowledgment  or  certificate  thereof,  if  not  taken  on  the  trial, 
when  it  might  have  been  obviated,  is  not  available  on  a  motion  for  a 
new  trial.    Supreme  Ct.,  1864,  Sheldon  a.  Stryker,  27  How.  Pr.,  387. 

13.  Where  the  plaintiff's  right  to  recover  necessarily  depended  upon  the 
invalidity. of  an  assignment,  which  she  insisted  was  void,  both  because 
it  was  obtained  by  duress,  and  because  the  subject  of  the  assignment 
was  in  law  not  assignable,  and  on  the  trial  the  court  held  that  the  as- 
signment was  procured   by  duress  and  without  consideration,  and  on 
appeal  the  court  at  general  term  reversed  this  decision,  and  ordered  a 
new  trial ; — Held,  upon  appeal  from  the  latter  decision  to  the  Court  of 
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Appeals,  that  the  assignment  being  void  upon  both  grounds  taken  by 
the  plaintiff,  it  was  not  necessary,  on  reversing  the  judgment  of  the 
court  at  general  term,  to  order  a  new  trial,  but  that  the  judgment  at 
special  term  might  be  affirmed.  Ct.  of  Appeals,  1862,  Eadie  a.  Slim- 
mon,  26  N.  Y.,  9. 

JUDGMENT,  14,  18,  24  ;  TRIAL,  28. 


NEXT  FRIEND. 
INFANT,  1,  2. 

NEW  YORK   (CITY  OF). 

1.  The  city  inspector  of  New  York  is,  under  the  laws  creating  his  office, 
the  general  agent  of  the  city  for  the  purpose  of  cleaning  the  streets 
and  for  other  purposes,  and,  as  such,  authorized  to  bind  the  city  by 
acts  done  within   his  delegated  authority.     Supreme  Ct.,  Chambers, 
1865,  Hecker  a.  Mayor,  etc.,  Ante,  369. 

2.  Men  employed  by  the  city  inspector  of  New  York  in  the  matters  by 
law  committed  to  his  charge  are  entitled  to  compensation  from  the 
city  for  their  labor  performed  in  good  faith.     Ib. 

3.  Where  the  contract  for  such  labor  is  unauthorized,  the  city  may  af- 
terwards ratify  it,  and  persons  who  have  acted  under  it  may  recover 
from  the  city  what  such  labor  is  worth.     Ib. 

NOTICE. 

The  general  rule  of  practice  requiring  a  written  notice  to  produce  papers 
has  reference  to  the  preliminary  preparations  for  trial.  The  reason  of 
the  rule  does  not  apply  to  a  notice  given  in  the  presence  and  hearing 
of  the  court  while  the  trial  is  in  progress,  from  day  to  day,  and  the 
materiality  and  pertinency  of  the  document  is  apparent,  and  each  party 
is  at  least  presumed  to  have  present  all  papers  bearing  on  the  case. 
Ct.  of  Appeals,  Kerr  a.  McGuire,  28  How.  Pr.,  27. 

OFFER  TO  ALLOW  JUDGMENT. 

1.  Under  section  385  of  the  Code,  which  allows  a  defendant  to  offer,  at 
the  time  of  answering,  to  permit  judgment  to  be  entered,  and  provides 
that  if  the  offer  be  not  accepted,  the  plaintiff,  if  he  fail  to  obtain  a 
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more  favorable  judgment,  cannot  recover  costs — the  amount  of  the 
judgment  is  not  the  only  test  of  its  favorableness.  N.  Y.  Superior 
Ct.,  Sp.  T.,  1865,  Howard  a.  Farley,  Ante,  367. 

2.  Thus,  where  in  an  action  to  recover  an  instalment  of  interest  due  upon 
a  bond,  the  principal  in  which  was  not  yet  due,  the  defendant  offered 
to  allow  judgment  for  the  principal  and  interest,  and  the  plaintiff 
claiming  judgment  in  form  for  the  penalty,  refused  the  offer,  but  sub- 
sequently recovered  judgment  for  interest  only. 

Held,  that  the  latter  judgment  might  be  deemed  more  favorable 
than  the  offer,  because  on  a  judgpent  according  to  the  offer  the  de- 
fendant might  have  paid  off  the  principal  immediately,  and  compelled 
the  plaintiff  to  seek  another  investment.  Ib. 


OFFICES. 

1.  Inspectors  of  elections  are  not  judicial  but  administrative  officers ;  and 
their  decision  on  the  admission  of  a  vote  is  not  conclusive  in  an  action 
in  the  nature  of  quo  warranto  to  try  the  title  to  the  office.     Ct.  of 
Appeals,  1863,  People  a.  Pease,  27  N.  Y.,  45. 

2.  It  is  no  reason  for  denying  an  application  for  an  order  compelling  the 
delivery  of  official  books  and  papers,  that  it  involves  the  validity  of  the 
appointment,  and  a  resort  may  be  had  to  an  action  to  try  the  title. 
[19  How.  Pr.,  414.]     The  remedies  are  concurrent;  and  if  the  appli- 
cant establishes  a  legal  right  to  the  books  and  papers,  the  relief  claimed 
should  be  granted.     Supreme  Ct.,  Sp.  T.,  1863,  Matter  of  Bagley,  27 
How.  Pr,  161. 

3.  The  provision  of  1  Rev.  Stat.,  126,  §  56,  applies  to  the  office  of  town 
clerk.     It  is  an  independent  provision,  intended  to  apply  to  cases  of 
third  persons  who  might  come  into  the  possession  of  books  and  papers 
belonging  to  a  public  officer,  and  to  cases  not  otherwise  provided  for. 
The  language  of  the  section  is  broad  and  comprehensive,  embracing 
"  any  person  appointed  or  elected  to  any  office,"  and  the  office  of  town 
clerk  is  manifestly  within  its  scope.     Ib. 

4.  The  justice  before  whom  proceedings  are  pending  to  obtain  the  de- 
livery of  books  and  papers  pertaining  to  an  office,  must  examine  the 
question  of  the  title  of  the  respective  claimants  to  the  office,  so  far  as 
to  enable  him  to  determine  properly  the  question  to  be  submitted ;  but 
if  the  right  of  the  applicant  is  not  free  from  any  reasonable  doubt,  the 
summary  relief  provided  for  by  the  statute  under  these  proceedings 
must  be  denied.     If  the  title  of  the  applicant  to  the  office  is  free  from 
"  reasonable  doubt,"  he  is  absolutely  entitled  to  the  assistance  which 
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the  statute  contemplates.     [5  Abbotts'  Fr.,  301-315.]      Supreme  Ct., 
1864,  People  a.  Allen,  42  Barb.,  203. 

PARTIES,  8,  10. 


PARTIES. 

1.  In  an  action  in  which  the  court  have  jurisdiction  of  the  parties  and 
the  subject  matter,  the  omission  of  an  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem,  is  cured,  if  the  plaintiff  attains  ma- 
jority before  the  defendants  raise  any  objection.     JV.  Y.  Superior  Ct.t 
1862,  Rutter  a.  Puckhofer,  9  Bosw.,  638. 

2.  In  an  action  against  a  married  woman  to  recover  damages  for  a  libel 
published  by  her,  her  husband  must  be  joined  as  a  party  defendant 
with  her.     [2  Kent's  Com.,  149;    19  Barb.,  321  ;  30  Id.,  506;  Code, 
§  114 ;   Grah.  Pr.,  2d  ed.,  93,  127.]     The  statutes  of  1862  do  not  re- 
lieve the  husband  from  liability  for  debts  of  the  wife  contracted  before 
marriage,  or  for  her  torts,  whether  committed  before  marriage  or  dur- 
ing coverture ;   nor  do  they  abrogate  the  common-law  rule,  or  pro- 
vision of  the  Code,  which  requires  that  the  husband  be  joined  with  the 
wife  in  actions  against  her  for  such  debts,  or  for  her  torts.     Supreme 
Ct.,  Sp.  T.,  1864,  Horton  a.  Payne,  27  How.  Pr.,  374. 

3.  In  such  case,  the  fact  that  the  husband  is  named  in  the  summons  as  a 
defendant  does  not  satisfy  this  rule  if  the  summons  be  not  served  upon 
him  [14  Barb.,  536  ;]  and  the  plaintiffs  proceedings  may  be  stayed  on 
motion  of  the  wife  until  the  husband  is  brought  in  by  service  of  the 
summons  upon  him.     Ib. 

4.  The  provisions  of  the  Code  of  Procedure  and  of  the  act  of  1862,  do 
not  authorize  a  wife  to  sue  her  husband  for  damages  for  injury  to  her 
person   or  character.      Sujiremc  Ct.,    1865,   Freethy  a.  Freethy,   42 
Barb.,  641. 

5.  Proceedings  to  compel  the  determination  of  claims  to  real  property  made 
applicable  to  married  women.     Laws  0/1864,  469,  ch.  219. 

6.  Suits  against  a  partnership  or  association  consisting  of  seven  or  more 
persons,  must  be  brought  against  the   president  or  treasurer  of  such 
association,  and  the  remedy  against  their  joint  property  be  exhausted, 
before  an  action  can  be  brought  against  one  or  more  of  the  individual 
associates.     N.   Y.  Superior   Ct.,  1863,  Robbins,  a.  Wells,  Ante,  191. 

*7.  Under  a  statute  declaring  that  persons  associating  under  articles  of 
agreement  according  to  the  statute,  and  who  should  comply  with  all 
the  promises  thereof,  should  constitute  a  body  politic  and  corporate, 
and  providing  that  before  any  corporation  so  formed  should  commence 
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business,  the  officers  should  cause  the  articles  to  be  published  in  two 
newspapers,  <kc.,  such  an  association  may  be  a  corporation  for  all  the 
purposes  of  bringing  an  action,  without  publication.  The  publication 
is  not,  by  the  statute,  a  portion  of  the  proceedings  for  the  formation  of 
a  corporation.  Supreme  Ct.,  1864,  Holmes  a.  Gilliland,  41  Barb.,  568. 
8.»That  as  a  general  rule,  all  public  officers,  though  not  expfessly  author- 
ized by  statute,  have  a  capacity  to  sue  commensurate  with  their  public 
trusts  and  duties.  Looney  a.  Hughes,  26  N.  Y.,  514 ;  affirming  S.  C., 
30  Barb.,  605. 

9.  Under  the  U.  S.  Loan  Commission  Act  of  1837 — which  deolares  that 
such  commissioners  of  the  several  counties  shall  respectively  be  known 
and  distinguished  by  the  name  and  style  of  "  The  Commissioners  for 
loaning  certain  moneys  of  the  United  States  of  the  county,"  of  which 
they  were  respectively  commissioners,  and  declares  that  they  shall  be 
named  and  described  by  such  name  and  style  in  all  legal  aud  other 
proceedings  which  may  be  had  under  the  provisions  of  such  act — an 
action  against  such  commissioners  to  set  aside  a  foreclosure  by  them 
must  designate  them,  not  by  their  individual  names  with  the  official 
description,  but  by  the  style  prescribed  by  the  statute.     The  action  is 
in  effect  against  the  State,  not  against  the  commissioners  personally. 
The  prescribed  form  must  be  pursued,  to  bind  the  State.     It  is  abso- 
lutely necessary  to  bring  the  State,'  in  the  form  prescribed,  before  the 
court  as  a  party,  to  enable  the  court  to  give  any  relief  to  the  plaintiff. 
As  these  commissioners  are  in  the  nature  of  agents  for  the  State,  act- 
ing by  a  corporate  name  and  using  such  name  for  the  benefit  of  the 
State,  if,  when  they  are  named  individually,  they  should  appear  in  the 
action  and  litigate  the*  question  arising  upon  the  plaintiff's  complaint, 
the  court  would  undoubtedly,  at  any  stage  of  the  proceedings,  substi- 
tute their  proper  corporate  names  for  their  personal  names ;  but  until 
this  is  done  there  is  a  defect  of  parties,  and  the  point  may  be  raised 
by  demurrer,  on  the  ground  that  "there  is  no  cause  of  action  stated 
against  the  defendants  personally.     Supreme  Ct.,  1863,  Plumtree  a. 
Dratt,  41  Barb.,  333. 

10.  That  an  action  lies  under  the   10th  section  of  the  act  of  1846,  ch. 
291,  against  the  Fire  Department  of  the  city  of  New  York,  for  wrongful 
acts  of  the  fire  wardens.  Cathcart  a.  Fire  Department,  26  N.  Y.,  529. 

11.  The  assignee  of  a  negotiable  chose  in  action  from  a  foreign  executor, 
or  a  foreign  administrator  with  the  will  annexed,  can  recover  thereon 
by  an  action  in  his  own  name,  in  our  courts,  against  a  debtor  resident 
here.     N.   Y.   Superior    Ct.,  1863,  Peterson  a.  Chemical  Bank,  27 
How,  Pr.,  491. 

12.  Where  an  administrator  has  been  removed  on  the  application  of  his 
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sureties  after  filing  his  account,  and  another  administrator  appointed 
in  his  place;  the  latter  administrator  cannot  bring  an  action  upon  the 
bond  of  the  former,  in  his  own  name,  under  the  Code,  as  the  real  party 
in  interest,  to  compel  payment  over  of  the  funds  belonging  to  the 
estate  in  his  hands.  The  action  on  the  bond  should  be  prosecuted  in 
the  name  of  the  people.  An  order  of  the  surrogate  directing  the  as*- 
signment  of  the  bond  to  the  new  administrator  for  the  purpose  of  such 
prosecution*  is  without  jurisdiction  and  void.  JV.  Y.  Superior  Ct., 
Annett  a.  Kerr,  28  How.  Pr.,  324. 

13.  The  provisions  of  section   113  of  the  Code  of  Procedure, — that  an 
executor,  <fcc.,  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted,  has  no  application  in  the  case  of  an 
action  to  obtain  the  construction  of  a  will  and  the   directions  of  the 
court.     Such  an  action  is  not  prosecuted  for  the  benefit  of  any  partic- 
ular person.     Gt.  of  Appeals,  1863,  Hobart  College   a.   Fitzhugh,  27 
M  Y.,  130. 

14.  The  plaintiff  having  a  fund  in  the  hands  of  the  defendants,  his  bank- 
ers, directed  them  to  place  the  same  to  the  credit  of  accounts,  to  be 
opened  by  them  for  the  purpose,  in  the  names  of  his  children,  who 
were  of  tender  years  ;  but,  after  the  defendants  had  done  so,  they  con- 
tinued to  recognize  the  authority  and  directions  of  the  plaintiff  in  the 
management  of  the  fund,  and  it  did  not  appear  that  he  had  been  in- 
debted to  the  children  or  had  received  any  consideration  upon  the 
transfer  of  the  credits,  or  that  the  children  ever  had  notice  thereof  or 
received  possession  of  the  securities. 

Held,  that,  notwithstanding  such  change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  in  his  own  name,  to  recover  from  the  de- 
fendants the  balance  due  thereon.  JV.  Y.  Superior  Ct.,  1862,  Geary 
a.  Page,  9  Bosw.,  290. 

15.  The  common  law  rule,  that  in  an  action  on  a  joint  contract  against 
several   persons,  the   plaintiff  cannot  recover  against  either,  without 
establishing  that  the  contract  sued  upon  is  the  joint  contract  of  all, 
still  applies  in  actions  which  were  commenced  before  the  enactment  of 
the  Code  of  Procedure.    N.  Y.  Superior  Ct.,  1862,  Fieldena.  Lahens, 
9  Bosw.,  436. 

16.  The  provision  of  section  274  of  the  Code  of  Procedure,  altering  this 
rule,  does  not  affect  actions  commenced  before  the  Code ;  and  section 
459  of  the  Code,  as  amended  in  1851,  which  makes  all  its  provisions 
apply  to  future  "proceedings"  inactions  theretofore  commenced,  merely 
prescribes  the  forms   to  be  observed,  and   does  not  modify  or  repeal 
any  rule  of  law  affecting  a  defendant's  liability  or  a  plaintiff's  right  to 
recover.     Ib. 
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17.  An  action  may  be  maintained  by  a  borrower,  against  husband  and 
wife  jointly,  to  recover  back  money  paid  as  usurious  interest,  where 
the  money  loaned  and  the  security   taken  therefor  belonged  exclu- 
sively to  the  wife,  as  a  part  of  her  legal  estate,  and   the  money  taken 
for  the  loan  and  forbearance  was  paid  to  and  received  by  her,  the  hus- 
band, so  far  as  he  participated  in  the  transaction,  having  acted  for  her 
and  with  her  knowledge  and  assent.     Supreme  Ct.,  1863,  Porter  a. 
Mount,  41  Barb.,  561. 

18.  Upon  the  death  of  one  who  has  effected  an  insurance  of  his  house 
against  fire,  the  interest  in  the  policy  devolves  upon  his  heirs-at-law, 
and,  in  case  of  loss,  the  damages  accrue  to  them ;  and  where  the  policy 
runs  to  the  assured,  his  executors  or  administrators,  the  personal  re- 
presentative may,  it  seems,  maintain  an  action,  as  trustee  for  those 
beneficially  interested  in  the  real  estate.      Ct.  of  Appeals,  Wyman  a. 
Wyman,  26  N.  Y.,  253. 

19.  Whether  one  stockholder  of  a  plank-road  corporation  can  maintain 
an  action  against  one  or  more  other  stockholders,  less  than  the  whole, 
to  recover  a  debt  due  him  from   the  corporation — query  ?     It  seems, 
that  he  must  bring  his  action  against  all  the  stockholders  liable,  for 
contribution.    (Per  ROSEKRANS,  J.)    Simmons  a.  Sissou.  26  N~.  Y.,  264. 

20.  It  seems,  that  one  to  whom   a  fund  was  rightfully  payable  cannot 
maintain  an  action  against  another,  who,  merely  as  agent  for  an  ad- 
verse claimant,  has  collected  the  fund  on  behalf  of  the  latter,  in  disre- 
gard of  notice  from  the  former  not   to  do  so.     JV.  Y.  Superior  Ct., 
1862,  Patrick  a.  Metcalf,  9  Bosw.,  483. 

21.  An  action  to  recover  wharfage  is  not  an  action  for 'the  recovery  of 
real  or  personal  property ;  and  persons  claiming  to  own  the  wharf  are 
not  necessary  parties  to  an  action  for  wharfage.      Supreme  Ct.  Cham- 
bers, 1865,  Kelsey  a.  Murray,  Ante,  294.  • 

22.  A  grantee  of  land,  under  a  deed  which  is  void  by  the  statute  by  rea- 
son of  the  laud  being  held  by  a  third  person  adversely  to  the  grantor, 
cannot,  upon  his  grantor's  refusal  to  bring  an  action  to  recover  the 
land  or  to  allow  such  action  to  be  brought  in  his  name,  maintain  an 
action  against  the  grantor  and  the  adverse  possessor,  to  have  the  latter 
adjudged  to  surrender  possession  to  the  grantor,  and  the  title  and  pos- 
session adjudged  to  the  plaintiff  as  against  the  grantor.     N.  Y.  Supe- 
rior, Ct.,  1862,  Lowber  a.  Kelly,  9  Bosw.,  494. 

23.  An  action  to  recover  the  lands  must  be  brought  by  the  grantor,  or 
in  his  name,  by  the  grantee  ;  but  it  cannot  be  so  brought  in  his  name 
without  his  consent,  except  since  the  statute  of  1862.     Ib. 

24.  In  an  action  by  a  creditor  to  have  an  assignment  for  benefit  of  cred- 
itors, made  by  his  debtor,  reformed  in  a  respect  which  affects  the  plain- 
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tiff,  and  not  the  creditors  generally,  the  other  creditors  are  not  united 
in  interest,  and  hence  should  not  be  joined  as  plaintiffs,  but  are  properly 
made  defendants.  [Van  Sautvoord's  Pleadings,  2d  ed.,  p.  131.]  Su- 
preme Ct.,  1864,  Garner  a.  Wright,  28  ffow.  Pr.,  92. 

25.  It  is  not  necessary  to  join  as  plaintiffs  parties  who  do  not  appear  by 
the  complaint  to  be  united  in  interest  with  the  plaintiff  in  all  the  relief 
sought  thereby.     Ib. 

26.  In  an  action  brought  by  a  receiver  of  a  judgment-debtor  to  set  aside, 
as  fraudulent,  contracts  made  by  such  debtor,  the  judgment-debtor  has 
an  interest  in  the  action,  and  may  be  made  a  party  thereto.     Supreme 
Ct.,  Sp.  T.,  1864,  Palen  a.  Bushnell,  Ante,  301. 

27.  In  an  action  to  redeem  real  property  from  a  mortgage,  brought  after 
a  supposed  foreclosure  of  the  mortgage,  under  which  foreclosure  the 

•'mortgagee  had  bid  in  the  property,  the  grantees  of  such  mortgagee 
being  in  possession,  are  necessary  parties,  and  are  to  be  treated  as  as- 
signees of  the  mortgage  in  proportion  to  their  interests. 

Held,  also  in  this  case  that  the  redemption  money  should  be  dis- 
tributed among  them  on  the  basis  of  their  purchase-money,  and  in  the 
order  of  the  conveyances.  N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Davis  a. 
Duffie,  Ante,  360. 

28.  The  people  of  the  State  cannot  maintain  an  action  to  enjoin  a  trans- 
action of  a  municipal  corporation,  which  is  within  the  scope  of  its  power, 
on  the  ground  that  the  transaction  is  in  violation  of  statutes  or  ordi- 
nances or  in  fraud  of  the  rights  of  the  corporation,  if  the  trusts  imposed 
upon  the  corporation  are  not  such  that  the  violation  of  them  will  affect 
the  interests  of  the  State  at  large.     The  people  of  the  whole  State  are 
not  called  upon  to  take  action  in  their  courts  for  the  protection  of  the 
interests  and  rights  of  a  municipal  corporation,  any  more  than  of  such 
rights  of  other  corporations  or  individuals.     Nor  have  the  people  of 
the  State  any  more  right  to  intervene  by  action  and  arrest  the  acts  of 
the  city  in  a  matter  in  reference  to  and  over  which  the  authority  of 
the  city  extends,  than  they  have  in  the  case  of  private  corporations  or 
individuals.      Supreme  Ct.,  Sp.  T.,  1864,  People  a.  Mayor,  &c.,  of 
N.  Y.,  27  How.  Pr.,  34. 

29.  It  seems,  thai  in  an  action  to  set  aside  a  general  assignment  made  by 
directors  of  a  corporation  it  is  necessary  to  make  the  company  a  party. 
Smith  a.  The  New  Yprk  Consolidated  Stage  Company.     Ante,  419. 

30.  No  action  to  abate  or  be  dismissed  by  reason  of  proof  not  meeting  the 
allegations  as  to  names  and  number  of  members  of  a  limited  partnership, 
if  the  firm  have  not  put  up  a  sign  containing  all  their  names  in  full.     1 
Rev.  Stat.,  766,  §  13,  as  amended  by  Laws  0/1864,  71,  ch.  43. 

31.  It  seems,  that  the  objection  of  non-joinder  of  other  parties  to  the  con- 
tract sued  on  is  waived,  by  setting  up  a  counter-claim  in  favor  of  the 
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defendant  jointly  with  the  same  parties,  against  the  plaintiffs.     JV.  Y. 
Superior  Ct.,  1862,  Secor  a.  Law,  9  £osw^  163. 

32.  The  provision  of  the  Code  of  Procedure — that  in  actions  for  recovery 
of  real  or  personal  property,  third  persons,  having  an  interest  in  the 
subject-matter,  may  be  brought  in  as  parties,  upon  their  own  applica- 
tion— is  only  intended   to  extend  the  power  formerly  possessed  by 
courts  of  equity,  in  this  respect,  to  the  legal  actions  designated  ;  and 
its  application  is  confined  to  the  class  of  cases  in  which  a  bill  of  inter- 
pleader would  have  accomplished  the  same  end.     JV.  Y.  Superior  Ct., 
Sp.  T.,  1862,  Hornby  a.  Gordon,  9  Bosw.,  656. 

33.  In  an  action  brought  by  a  vendor  of  goods,  to  recover  possession  of 
them,  on  the  ground  of  fraud  on  the  part  of  the  purchaser,  third  per- 
sons claiming,  under  the  purchaser,  by  virtue  of  contracts  with  him, 
and  in  hostility  to  each  other,  should  not  be  granted  leave  to  come  in 
as  parties.     Ib. 

34.  The  provision  in  section  122  of  the  Code,  requiring  the  court,  under 
certain  circumstances,  to  cause  third  persons  to  be  brought  in  as  par- 
ties, has  no  application  to  a  case  submitted  to  the  court  at  general 
term,  under  section  372.     The  parties  to  the  question  of  difference  are 
to  agree  upon  a  case.     A  portion  of  them  cannot  agree  upon  a  case 
and  submit  it  to  the  court,  and  so  give  the  court  jurisdiction,  under 
section  122,  to  cause  the  others  to  be  brought  in.     No  one  can  be 
made  a  party  to  the  agreed  case  without  his  consent.     Ct.  of  Appeals, 
1863,  Hobart  College  a.  Fitzhugh,  27  N.  Y.,  130. 

35.  Third  persons  should  not  be  permitted  to  intervene  and  be  made 
parties  to  a  pending  suit,  upon   their  own  application,  unless  their 
presence  is  necessary  for  an  entire  adjudication  of  the  questions  be- 
tween the  original  parties.     Supreme  Ct.,  Chambers,  1865,  Kelsey  a. 
Murray,  Ante,  294. 

36.  Where  a  receiver  of  a  corporation  pending  an  action  brought  by  him 
as  such,  was  removed  and  a  successor  appointed,  and  the  original  re- 
ceiver afterwards  died,  and  subsequently  the  second  receiver  was  re- 
moved, and  a  third  appointed ; — Held,  that  it  was  proper  to  substitute 
the  third  receiver  as  plaintiff  in  the  action  in  place  of  the  first.     Shel- 
don a.  Adams,  Ante,  405. 

37.  It  seems,  that  the  Code  of  Procedure  has  not  changed  the  rule  that 
a  surviving  wrongdoer  cannot,  in   an  action  to  recover  damages,  be 
joined  with  the  representatives, of  his  deceased  associate.     It  has  not 
authorized,  in  actions  merely  personal,  for  the  recovery  of  money  only, 
the  joinder  of  defendants  primarily  and  personally  liable,  with  others 
liable  only  in  a  representative  capacity.     [22  How.  Pr.,  405;   17  N. 
Y.,  355.]     Where  parties  are  jointly  and  severally  liable,  either  for 
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torts,  or  upon  contracts,  the  personal  representatives  of  deceased  par- 
ties may  be  proceeded  against  by  action  at  the  same  time  with  actions 
against  the  surviving  parties,  but  it  must  be  by  separate  actions,  and 
not  by  joining  both  classes  of  defendants  in  one  action ;  and  on  the 
decease  of  one  of  several  defendants  thus  liable  in  a  pending  action, 
such  action  cannot  be  revived,  as  a  joint  action  against  the  surviving 
parties  and  the  representatives  of  a  deceased  party.  Ct.  of  Appeals, 
1863,  The  Union  Bank  a.  Mott,  27  N.  F.,  633. 

38.  Upon  a  reference  subsequent  to  a  decree,  for  the  purpose  of  ascer- 
taining the  amount  due  thereon,  this  not  being  the  reference  of  an  issue, 
but  of  a  collateral  matter,  it  is  not  necessary  to  change  the  parties  on 
the  record  in  consequence  of  an  assignment  of  the  decree.     Laing  a. 
Titus,  Ante,  388. 

39.  Although,  under  the  Code,  a  plaintiff  may  recover  against  one  of 
several  defendants  in  an  action  upon  a  several  contract,  notwithstand- 
ing that  he  has  in  his  complaint  alleged  it  to  be  a  joint  contract,  he 
cannot  deprive  a  defendant  served  with  process  in  the  action  of  the 
right  of  having  his  co-contractors  joined  with  him,  in  order  to  have 
judgment  entered  against  them  all,  to  be  enforced  against  their  joint 
property  under  section  136  of  the  Code,  whether  they  are  served  with 
process  or  not.    Especially  this  cannot  be  effected  by  first  adding  them 
,as  parties  to  the  record,  to  prevent  an  answer  in  abatement,  and  then 
dropping  their  names  from  the  judgment,  without  leave  of  court  or 
notice  to  the  defendant  served.     N.  Y,  Superior  Ct.,  1864,  Niles  a. 
Battershall,  Ante,  161. 

APPEARANCE,   4;    DEFENCES,    3;    JUDGMENT,    3;    RECEIVER,    12; 

SHERIFF,  5. 


PARTITION. 

1.  It  is  not  essential  to  the  validity  of  a  sale  in  partition  that  upon  the 
reference  as  to  title  the  referee  should  append  a  search  for  mortgages 
or  conveyances  incumbering  or  affecting  the  title ;  although,  doubt- 
less, it  is  a  common  and  very  convenient  practice  to  do  so.     If  in  his 
report,  the  referee  states  the  fact  explicitly  that  he  had  caused  the 
necessary  searches  to  be  made,  and  he  certifies  that  no  creditor  rrot  a 
party  to  the  suit  had  any  lien  by  way  of  mortgage,  devise,  or  other- 
wise, excepting  what  he   specifies,   it  is  sufficient.     Ct.  of  Appeals, 
1860,  Noble  a.  Cromwell,   27  How.  Pr.,   289  ;    affirming  S.  C.,   26 
Barb.,  475  ;  and  6  Abbotts'  Pr.,  59. 

2.  If  the  report  of  the  referee  distinctly  certifies  that  there  are  no  liens, 
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it  is  uot  necessary  that  be  should  advertise  for  liens.  The  practice  is 
uniform  not  to  publish  the  notice  unless  by  advice  of  the  court,  or  it  is 
required  by  some  party  to  the  suit.  Ib. 

3.  The  decision  in  this  case  (16  N.  Y.,  193)  reiterated;  that,  in  a  suit 
for  partition  in  equity,  no  step  can  be  taken,  after  the  death  of  one  of 
the  tenants  in  common,  without  a  revivor;  that  a  sale,  after  his  death, 
and  after   the   bill   had  been   taken   confessed   against  hirn,  without 
revivor,  is  void  as  against  his  heirs ;  that  such  heirs  are  not  required  to 
avoid  the  decree  for  sale,  by  motion  in  the  original  suit,  writ  of  error, 
or  appeal,  but  can  impeach  its  validity  in  an  action  of  ejectment  for 
the  land  of  their  ancestor.     Ct.  of  Appeals,  1863,  Requa  a.  Holmes, 
26  N.  Y.,  338. 

4.  It  is  no  estoppel  of  the  heirs,  nor  any  ratification  by  them  of  the  sale, 
that,  upon  the  petition  of  the  representative  of  their  ancestor's  grantor, 
assuming  to  act  also  in  their  behalf,  a  portion  of  the  proceeds  of  sale 
•were  applied  to  the  payment  of  a  judgment  against  such  grantor;  nor, 
that,  upon  the  consent  of  one  assuming  to  act  as  their  solicitor,  a  por- 
tion was  invested  as  a  dower-fund  for  the  widow  of  the  grantor ;  nor, 
that,  after  the  death  of  the  widow,  and  pending  their  action  to  recorer 
the  premises,  the  heirs  received  their  proportion  of  the  fund  so  in- 
vested.    This  was   no   election   to  take   the    money  instead  of  the 
land.     Ib. 

5.  It  is  not  material  that  the  purchaser  at  the  sale  in  partition  made 
valuable  improvements,  with  the  knowledge  of  the  plaintiffs,  and  with- 
out any  objection  by  them.     Ib. 


PAYMENT  INTO  COURT. 

In  an  action  to  recover  possession  of  lands,  where  the  defendant  claimed 
an  equitable  defence,  by  reason  of  a  receipt  on  behalf  of  the  plaintiffs, 
of  money  proceeding  from  the  defendant's  predecessor  in  title,  to 
which  the  plaintiffs  were  not  entitled ; — Held,  that  it  was  proper  for 
the  court  to  allow  the  plaintiffs  to  pay  such  money  into  court  at  the 
trial,  upon  proof  of  a  notice  served  on  the  defendant  before  the  trial, 
notifying  him  that  the  money  received  was  not  received  with  any 
intent  or  purpose  which  could  affect  the  question  in  suit-  Ct.  of  Ap- 
peals, 1863,  Requa  a.  Holmes,  26  N.  F.,  338,  353. 
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PLACE  OF  TRIAL. 

Injuries  to  the  character  are  of  a  transitory  nature,  and  an  action  may  be 
brought  upon  them  wherever  the  defendant  can  be  found.  Supreme 
Ct.,  1864,  Hull  a.  Vreeland,  Ante,  182. 

PLEADINGS. 

1.  Since  the  Code,  a  defect  of  parties  can  only  be  taken  advantage  of,  by 
demurrer,  when  apparent  on  the  complaint,  or  when  not,  by  answer. 
Although  the  proof  may  show  a  joint  liability  of  the  defendant  with 
another,  and  thus  may  constitute  a  variance,  yet  if  the  objection  is  not 
taken  in  the  mode  pointed  out  by  the  Code,  it  is  one  which  the  de- 
fendants shall  be  deemed  to  have  waived.     Supreme  Ct.,  1864,  Lee  a. 
Wilkes,  27  How.  Pr.,  336. 

2.  In  an  action  on  a  judgment  the  postea  in  the  record  stated  that  the 
judge  presiding  at  nisi  prius  sent  up  the  record  had  before  him  on  the 
19th  November,  1865,  and  it  appeared  that  judgment  was  signed  Sep- 
tember 26, 1856  ; — Held,  that  it  was  properly  averred  in  the  complaint 
that  the  judgment  was  recovered  on  the  latter  day ;  and  if  this  had 
been  an  error,  it  was  amendable  at  the  trial  and  would  be  disregarded 
on  appeal.     Ct,  of  Appeals,  1862,  Lazier  a.  Westcott,  26  N.  Y.,  146. 

3.  It  seems  that  illegality  in  a  contract  sued  on,  though  shown  by  the 
testimony,  cannot  avail  the  defendant,  unless  it  is  alleged  in  the  plead- 
ings; and  that  an  allegation  in  the  answer  that  the  Contract  was  ille- 
gal, coupled  with  an  enumeration  in  the  same  paragraph,  of  specific 
grounds  of  illegality,  does  not  entitle  the  defendant  to  prove  any  ground 
of  illegality  not  so  specified.     N.  Y.  Superior  Ct,,  1861,  Dingeldein  a, 
The  Third  Avenue  R.  R.  Co.,  9  JBosiv.,  79. 

4.  In  an  action  on  contract,  a  question  of  waiver  being  within  the  issue, 
and  the  facts  being  all  before  the  referee, — Held,  that  his  finding  on  the 
question  should  be  sustained,  although  the  question  was  not  distinctly 
raised  by  the  pleadings.     Supreme  Ct.,  1863,  Van  Buskirk  a.  Stow,  42 
£arb.,  9. 

5.  The  plaintiffs  alleged  in  their  complaint,  that  their  assignors  having 
chartered  a  vessel,  earned    freight,  which    the    defendants,  the    con- 
signees of  the  vessel,  had  collected  and  refused  to  pay  over.     The  de- 
fendants in  their  answer  denied  that  the  plaintiffs'  assignors  had  char- 
tered the  vessel  in  any  other  way  than  by  a  charter-party,  which  pro- 
vided that  their  right  to  any  share  of  the  freight  should  be  contingem 
on  the  freight  exceeding  $25,000. 
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Held,  that  this  put  in  issue  plaintiffs'  allegation  of  a  charter,  and 
that  the  plaintiffs  must  prove,  either  an  unconditional  charter,  or  that 
under  the  charter  alleged  by  defendants  the  freight  had  exceeded 
$25,000.  N.  Y.  Superior  Ct.,  1862,  Patrick  a.  Metcalf,  9  Bosw.,  483. 

6.  The  complaint  charged  that  the  plaintiff,  as  the  treasurer  of  a  corpo- 
ration, acting  under  the  direction  of  its  directors,  expended  $800  in 
its  behalf  over  and  above  his  receipts  from  its  funds,  and  that  the  cor- 
poration was  justly  indebted  to  him  in  the  sum  of  $744.     The  de- 
fences set  up  in  the  answer  were :  1.  A  denial  of  knowledge  or  infor- 
mation that  the  corporation  was  indebted  in  the  sum  of  $744,  or  any 
other  sum  ;    2.  and  allegations  that  the  plaintiff  was  instructed  by 
resolution  of  the  directors  to  expend  the  earnings  of  the  corporation 
which  should  come  to  his  hands,  and  no  more ;  and  that,  with  knowl- 
edge of  the  amount  of  earnings  and  of  such  resolution,  he  made 
further  advances  in  his  own  wrong. 

Held,  that  the  answers  did  not  admit,  but  denied,  that  the  sum  of 
$800  was  expended  by  direction  of  the  corporation.  The  second  de- 
fence is  not  the  less  a  denial  of  the  allegations  of  the  complaint,  if  it 
be  conceded  that  other  portions  of  that  answer  introduce  new  matter. 
Ct.  of  Aj)peals,  1863,  Simmons  a.  Sisson,  26  N.  Y.,  264. 

7.  The  first  defence, — It  seems,  is  not  a  mere  denial  of  a  legal  conclu- 
sion, but  is  equivalent  to  nil  debet,  and  puts  the  plaintiff  to  proof  of 
his  cause  of  action.     If  insufficient,  it  was  too  late  to  object  at  the 
close  of  the  trial.     (Per  SELDEN,  J.)     Ib. 

8.  The  Code  authorizes  a  motion  for  judgment  upon  an  entire  pleading 
as  frivolous  (Code,  247)  ;  but  if  parts  only  are  bad,  relief  is  to  to  be 
had  by  a  motion  of  a  different   character  under  sections  152  or  1GO. 
It  is  true  that  there  may  be  no  objection  to  combining  both  of  these 
applications  in  one  motion,  but  in  that  case,  whether  judgment  on  the 
whole  answer  can  be  granted,  must  depend  on  whether  the  parts  of  the 
pleading  objected  to  are   stricken  out,  and,  if  they  are,  whether  the 
whole  answer  as  it  then  remains  be  frivolous.     N.  Y.  Com.  PI.,  Sp.  T., 
1864,  Lockwood  a.  Salhcnger,  Ante,  136. 

AMENDMENT,  4  ;  ANSWER;  COMPLAINT;   COUNTER-CLAIM;    DEMURRER; 
INDICTMENT;   JOINDER  OF  ACTIONS. 


POLICE. 

The  members  of  the  police  force  of  the  metropolitan  police  district  possess 
in  every  part  of  this  State,  all  the  common  law  and  statutory  powers  of 
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constables,  except  for  the  service  of  civil  process :  and  any  warrant  for 
search  or  arrest,  issued  by  any  magistrate  of  this  State,  may  be  executed 
in  any  part  thereof  by  any  member  of  the  police  force.  Laws  of  1864, 
924,  ch.  403,  §  28. 

ARREST  10,  11  ;  SERVICE  4. 


PROCESS. 

JUSTICES  COURT,  tit.  Process  ;  SERVICE  ;  WARRANT. 

PROHIBITION. 

1.  The  object  of  the  issue  of  the  writ  of  prohibition  out  of  the  Supreme 
Court  is  to  restrain  subordinate  courts  and  inferior  judicial  tribunals 
from  exceeding  their  jurisdiction.     Where  a  court  of  oyer  and  termi- 
miner  has  jurisdiction  touching  contempts,  the  Supreme  Court  has  no 
right  to  interfere  touching  the  practice  of  that  court,  by  writ  of  pro- 
hibition or  otherwise.     Supreme  Ct.,   Sp.    T.,   1864,  People  ex  rel. 
Greeley  a.  Court  of  Oyer  &  Terminer,  27  How.  Pr.,  14. 

2.  The  Supreme  Court  has  power  to  issue  a  writ  of  prohibition  to  pre- 
vent an  inferior  court  only  from  exceeding  its  jurisdiction.     It  cannot 
restrain  the  court  in  the  exercise  of  its  lawful  jurisdiction.     People  a. 
The  New  York  Common  Pleas,  Ante,  438. 

PROTEST. 
BILLS,  NOTES  A*»D  CHECKS. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  That  whether  or  not  the  evidence  on  one  side  tends  to  establish  a 
particular  fact,  is  a  question  of  law  for  the  court,  while  its  weight  and 
convincing  force   are    questions   for   the   jury.     Tuttle    a.  Buck,  41 
Barb.,  417. 

2.  Where  the   owner  of  goods,  on  obtaining  money  from  the  plaintiff, 
promised  that  if  she  could  not  repay  it  she  would  sell  the  goods  to 
him  for  a  certain  sum, — Held,  that  it  was  a  question  for  the  jury  to  de- 
termine whether  this  was  a  mere  mortgage  or  an  absolute  sale ;  and 
that  the  jury  having  given  a  general  verdict,  the  court  could  not  say 
but  that  such  verdict  was  arrived  at  on  the  ground  that  the  transac- 
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tion  was  an  absolute  sale.     Supreme  Ct.,  1864,  Goodwin  a.  Kelly,  42 
Barb.,  194. 

3.  In  an   action  brought  to  recover  damages  from  the  defendants  for 
negligently  running  over  the  plaiutiff,  negligence,  whether  on  the  part 
of  the  plaintiff  or  the  defendant,  is  a  question  of  fact  for  the  jury  to 
determine.      N.    Y.    Superior    Ct.,    1862,    Williams   a.   O'Keefe,    9 
Bosw.,  536. 

4.  Where  usury  is  the  defence,  the  plaintiff  has  a  right  to  have  the  ques- 
tion whether  there  was  a  corrupt  agreement,  submitted  to  the  jury  ; 
especially  where  it  is  to  be  made  out  from  circumstances,  and  must  be 
determined,  in  a  great  degree,  from  the  intent  of  the  parties.     N.  Y. 
Superior  Ct.,  1862,  Chatham  Bank  a.  Betts,  552. 

5.  As  to  what  are  questions  of  tact  for  the  jury  in  an  action  against  the 
defendant  for  false  and  fraudulent  representations  made  to  the  plain- 
tiffs of  the  solvency  of  a  third  person.     Van   Brack   a.  Peyser,  28 
How.  Pr.,  292. 

6.  Questions  of  fraudulent  intent  in  a  mortgage, — when  to  be  submitted 
to  the  jury.     Johnson  a.  Curtis,  42  Barb.,  588. 


QUO  WARRANTO. 

1.  In  proceedings  by  the  attorney-general  in  the  nature  of  a  quo  warranto, 
for  the  dissolution  of  a  corporation,  the  court  has  no  power  to  appoint 
a  receiver  before  judgment,  except  in  case  of  insolvency.     Supreme 
Ct.,  Sp.  T.,  1865,  People  a.  Washington  Ice  Company,  Ante,  382. 

2.  But  the  court  may  in  such  a  case  issue  an  injunction.     Ib. 

8.  Of  the  rules  of  evidence,  <fec.,  in  contesting  an  election  to  office  in  an 
action  in  the  nature  of  quo  warranto  by  a  person  claiming  title  to  the 
office.  People  a.  Pease,  27  N.  Y.,  45. 


RAILROAD  COMPANIES. 

Proceedings  for  the  taking  of  lands  regulated.     Laws  of  1864.  1335,  ch. 
582,  §  4. 


RECEIVER. 

In  an  equitable  action  for  the  partition  of  real  estate,  where  the  plain- 
tiff showed  good  reason  to  believe  that  some  portion  of  the  property 
could  not  be  rented,  in  consequence  of  the  refusal  of  the  defendant  to 
unite  with  the  other  tenant  in  common  (the  plaintiff),  and  that  the 
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rents  of  other  portions  which  had  been  rented  could  not  be  collected, 
in  consequence  of  her  interference ; — Held,  that  it  was  proper,  in  order 
to  preserve  the  property  from  serious  loss,  for  the  court  to  appoint  a 
receiver  during  the  pendency  of  the  action.  Supreme  Ct.,  1864, 
Pignolet  a.  Bushe,  28  How.  Pr.,  9. 

2.  Where  an  action  is  brought  to  set  aside  an  assignment  for  fraud,  it  is 
a  strong  reason  against  appointing  a  person  receiver  of  the  property 
assigned,  that  he  was  a  party  to  the  assignment.     Smith  a.  The  New 
York  Consolidated  Stage  Company,  Ante,  419. 

3.  The  order  appointing  a  receiver  relates  back  to  the  time  of  the  de- 
cision directing  such  an  order,  so  as  to  give  the  court  control  of  the 
subject-matter  from  that  time.     Ib. 

4.  The  court  has  the  power  of  appointing  a  receiver  to  carry  on  a  busi- 
ness, and  will  exercise  it  on  proper  occasions.     Ib, 

5.  A  receiver  may  without  impropriety  be  represented  by  the  attorney 
of  a  party,  unless  the  interests  of  the  receiver  and  such  party  are  ad- 
verse.    Ib. 

6.  It  must  now  be  deemed  settled  that  a  receiver  appointed  in  supple- 
mentary proceedings,  represents  not  only  the  debtor,  but  the  creditor 
at  whose  instance  he  was  appointed.      N.   Y.   Superior   Ct.,  Sp.  T., 
1863,  Gumming  a.  Egerton,  9  £osw.,  684. 

7.  Such  a  receiver  ought  not  to  employ  the  attorney  of  either  the  debtor 
or  the  creditor ;  but  if  he  does  so  in  an  action  against  a  third  person, 
the  latter  cannot  object.     Ib. 

8.  A  cause  of  action  enuring  to  a  debtor  for  the  wrongful  seizure  and 
sale  on  execution,  of  property,  which  by  law  is  exempt,  does  not  pass 
to  a  receiver  of  the  property  of  the  debtor.     It  is  founded  upon  an  in- 
jury to  property  which  a  creditor  has  no  claim  to  have  applied  to  the 
payment  of  his  debt.     The  debtor  has  the  right  of  election  either  to 
prosecute  the  action  to  judgment  and  collect  damages,  or  discontinue 
the  same,  and  sue  to  recover  the  possession  of  the  specific  property. 
With  the  exercise  of  this  right  neither  the  creditors  nor  the  receiver 
could  at  all  interfere ;  and  hence,  if  the  debtor  recovers  judgment  for 
his  damages,  such  judgment  will  not  pass  to  a  receiver  subsequently 
appointed,  at  least,  will  not  so  pass  until  from  lapse  of  time  or  other  act 
of  the  debtor,  it  may  be  fairly  presumed  that  he  has  abandoned  the 
intention  of  procuring  articles  exempt  with  such  proceeds,  when  the 
proceedings  of  the  creditor  would  reach  the  same.  Supreme  Ct.,  1864, 
Andrews  a.  Rowan,  28  How.  Pr.,  126. 

9.  The  provision  contained  in  section  13  of  chapter  466  of  the  laws  of 
1853,  requiring  notice  of  an  assessment  upon  premium  notes  to  be 
published  for  three  weeks,  by  the  secretary  of  the  company,  is  merely 
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directory,  and  the  publication  of  such  a  notice  is  not  a  condition  pre- 
cedent to  a  recovery  of  an  assessment  by  a  receiver  of  the  company. 
Actual  notice  of  the  assessment  is  the  main  thing.  And  if  demand  of 
the  amount  be  made,  by  the  receiver,  before  the  commencement  of  a 
suit  therefor,  this  is  sufficient.  Supreme  Ct.,  1862,  Cooper  a.  Shaver, 
41  Barb.,  151. 

10.  In  a  proceeding  under  the  act  of  1849  to  enforce  the  individual  lia- 
bility of  the  stockholders  of  an  insolvent  bank,  for  the  payment  of  its 
debts  remaining  after  its  assets  are  exhausted,  the  defendants  cannot, 
upon  the  motion  to  confirm  the  report  of  the  referee,  charging  them 
individually  with  debts  of  the  bank,  object  that  the  debts  were  not 
duly  established  before  the  receiver,  previous  to  the  appointment  of 
the  referee.     Supreme  Ct.,  1863,  Divan  a.  Duncan,  41  Barb.,  520. 

11.  A  receiver  may  maintain  an  action  in  his  own  name  for  usurious 
premium*  paid  by  the  judgment-debtor  for  whom  he  is  receiver.     Su- 
preme Ct.,  Sp.  T.,  1864,  Palen  a.  Bushnell,  Ante,  301. 

12.  In  such  an  action  the  judgment-debtor  is  not  a  necessary  party.    Ib. 

13.  The  court  may  at  any  time  before  the  appointment  of  a  receiver, 
which  they  have  directed,  is  consummated,  revoke  such  appointment 
and  appoint  another.     Siney  a.  The  New  York  Consolidated  Stage 
Company,  Ante,  435. 

CREDITOR'S  SUIT,  8,  9  ;  INSURANCE  COMPANIES,  3,  4  ;  Quo  WARRANTO,  1. 


RECOUPMENT. 

A  promise  by  a  creditor  to  his  debtor  to  allow  him  a  specified  sum  upon 
the  debt  by  way  of  damages  for  the  breach  of  a  contract  which  is 
void  by  the  statute  of  frauds,  is  not  available  as  a  set  oft'  or  recoup- 
ment in  an  action  for  the  debt,  even  though  the  void  contract  were 
such  as  might  have  been  specifically  enforced  in  equity.  Supreme 

'    Ct.,  Sj>.  Tn  1864,  Lawrence  a.  Smith,  27  How.  Pr.,  327. 

SET  OFF. 


REFERENCE. 

The  act  of  1862  (ch.  412),  which  provides  that  controversies  between 
receivers  of  insolvent  mutual  insurance  companies  and  the  members 
may  be  referred, — is  not  unconstitutional  as  depriving  the  members 
of  a  trial  by  jury  of  causes  of  action  against  them.  Such  controver- 
sies respecting  the  administration  of  a  trust  fund  in  which  many  par- 
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ties  are  concerned  as  debtors  and  creditors,  have  always  been  regarded 
in  this  State  as  of  equitable  cognizance.  Ct.  of  Appeals,  1863,  Sands 
a.  Kimbark,  27  N.  Y.,  147,  affirming  S.  C.,  39  Barb.,  108. 

2.  The  court  can  direct  a  reference  of  any  referable  action  on  motion, 
whenever  satisfied  by  legal  evidence  that  the  trial  of  the  issues  of  fact 
in  the  action  will  require  the  examination  of  a  long  account — and  the 
pleadings  are  legal  evidence  upon  that  question.     When  they  show 
that  fact  the  court  will  not  reverse  an  order  of  reference  merely  ou  the 
ground  that  the  affidavit  as  to  the  time  of  joining  issue  and  the  place 
of  trial  was  made   by  the  attorney  without  giving  excuse  for  its  not 
being  made  by  the  plaintiff.     It  is  proper  for  the  attorney  to  make  the 
affidavit  as  to  those  facts.     Supreme  Ct.,   1864,  Holmes  a.  Bennett, 
28  How.  Pr.,  289. 

3.  The  provision  of  section  273  of  the  Code  of  Procedure  as  to  ordering  refer- 
ences by  consent,  amended  to  read  as  follows  :     In  all  cases  of  reference 
the  parties  as  to  whom  issues  are  formed  in  the  action*  may  agree,  in 
writing,  upon  a  person  or  persons  not  exceeding  three,  and  a  reference 
shall  be  ordered  to  him  or  them,  and  to  no  other  persons.     And  if  such 
parties  do  not  agree,  the  court  shall  appoint  one  or  more  referees,  not  more 
than  three,  who  shall  be  free  from  exceptions,    t  Whenever  a  reference  is 
ordered  in  any  action  or  proceeding  the  party  or  parties  may  choose  their 
own  referee  or  referees,  and  a  reference  shall  be  ordered  to  him  or  them 
and  to  no  other  person,  and  no  person  shall  be  appointed  referee  to  whom 
all  parties  in  the  action  shall  object,  e±cept  in  actions  for  divorce,  and  no 
person  or  persons  shall  be  appointed  referee  or  referees  to  whom  any  party 
in  the  action  shall  object  until  ten  persons  shall  have  been  severally  sug- 
gested by  the  court  and  objected  to.t     And  no  justice  or  judge  of  any  court 
shall  sit  as  referee  in  any  action  pending  in  the  court  of  which  he  is  judge 
and  not  already  referred.     Laws  of  1865,  ch.  615,  §  7. 

4.  At  the  close  of  the  trial,  it  is  in  the  discretion  of  a  referee,  whether 
he  will  allow  depositions  to  be  read  as  to  matters  which  should  be 
proved  by  a  plaintiff  or  defendant  before  he  rests,  and  his  refusal  to  al- 
low it  is  not  matter  of  exception.     N.  Y.  Superior  Ct.,  1861,  Delafield 
a.  DeGrauw,  9  Bosw.,  1. 

5.  Moreover,  where  such  depositions  are  not  embodied  in  case  on  appeal,' 
the  court  cannot  review  the  referee's  discretion  in  this  respect.     Ib. 

6.  Upon  a  reference,  in  an  action  for  divorce,  it  is  the  duty  of  the  referee  to 
find,  not  only  as-  to  the  fact  of  adultery,  but  also  as  to  all  other  material 
facts,  such  as  connivance  of  the  plaintiff,  etc.     Supreme  Ct.,  Sp.  T., 
1863,  Myers  a.  Myers,  41  Barb.,  114. 

*  The  former  provision  excepted  cases  where  the  defendant  is  an  infant  or  ab- 
sentee. 

f  This  sentence  between  the  ff  is  substituted  for  the  words,  "  And  no  persons 
shall  be  appointed  referee  to  whom  all  parties  in  the  action  shall  object,  except 
in  actions  for  divorce. 
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7.  In  an  action  to  enjoin  the  construction  of  a  railroad  in  a  city  street,  a 
finding  of  fact  that  the  proposed  railroad  "  will  be  specially  injurious 
to  the  property  of  the  plaintiff,  and  other  property  similarly  situated,'* 
construed  as  showing  a  special  and  direct  injury  to  each  of  the  plain- 
tiffs in  severally,  not  a  remote  one,  and  not  merely  a  common  or  pub- 
lic nuisance.     Ct.  of  Appeals,  1863,  Milhau  a.  Sharp,  27  N.  Y.,  611. 

8.  Where  the  receiver  of  a  dissolved  corporation    brought  an  action 
against  the  executors  of  the  deceased  president  and  treasurer,  to  re- 
cover from  his  estate  the  amount  of  moneys  of  the  corporation  which 
he  had  loaned  to  stockholders,  without  authority  and  contrary  to  the 
statute,  the  defence  interposed  was  that  the  trustees  of  the  corporation 
had  ratified  the  act.     The  referee,  before  whom  the  cause  was  tried, 
reported  substantially  the  facts  alleged  in  the  complaint,  and,  as  a  con- 
clusion of  law,  found  that  the  plaintiff  was  entitled  to  recover,  but  did 
not  expressly  negative  the  alleged  ratification.     The  only  evidence  of 
any  ratification  was  that  in  an  annual  report  of  the  company,  a  part 
of  the  sum  was  mentioned  as  loaned  to  certain  stockholders. 

Held,  that  the  judgment  for  the  plaintiff  was  correct.     N.  Y.  Su- 
perior Ct.,  1862,  Clark  a.  Acosta,  9  Bosw.,  158. 

9.  A  finding  of  the  referee  contained  in  the  case,  as  settled,  that  the  de- 
ceased, after  making  the  loan,  informed  the  trustees  and  stockholders 
that  he  had  made  it,  there  being  no  other  evidence  of  his  giving  such 
information  than  the  annual  report  above  mentioned,  does  not  con- 
flict with  the  presumption  arising  from  his  reporting  in  favor  of  plain- 
tiff, that  he  found  against  the  defendants  on  the  question  of  ratifica- 
tion.    Ib.  , 

10.  Under  the  provision  of  the  Code  of  Procedure  as  amended  in  1851, 
which  directs  that  the  referee  "must  state   the   facts  found,  aud   the 
conclusions  of  law   separately,"  and   that  "  the   report  of  the  referee 
upon  the  whole  issue  shall  stand   as  the  decision  of  the   court,  and 
judgment  may  be  entered  thereon," — it  is  the  duty  of  the  referee  to 
report  the  facts  found  by  him,  and  such  findings  should  form  part  of 
the  judgment-roll.     Where  there  arc  no  findings  of  fact  the  defeated 
party,  unless  he  chooses  to  waive  the  irregularity,  is  entitled  to  have  the 
judgment  set  aside,  and  to  require  that  the  referee  in  the  first  instance 
report  the  facts  and  conclusions  of  law  found  by  him.    [4  Sandf.,  691  ; 
6  How.  Pr.,  492  ;   1  Code  Rep.,  54  ;  Ib.,  121.]     Supreme  Ct.,  Sp.  T., 
1865,  Wright  a.  Sanders,  28  How.  Pr.,  395. 

11.  Section  272  of  the   Code,   requiring    a   referee  to  state   the  facts 
found  by  him,  and  his  conclusions  of  law,  separately,  does  not  require 
any  further  finding  upon   the  facts  than  such  as  enter  into  and  form 
the  basis  of  the  judgment  rendered  by  him.     He  is  to  state  his  findings 
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upon  such  affirmative  facts  as  are  essential  to  the  judgment  or  to  sus- 
tain his  conclusions  of  law.  The  referee,  in  deciding  a  case  tried  by 
him,  finds  certain  facts  established,  and  upon  such  facts  he  states  his 
conclusions  of  law  and  renders  judgment  accordingly.  He  is  not  re- 
quired to  negative  in  express  terms  any  other  facts.  Facts  not  found 
are  necessarily  negatived  by  implication.  In  finding  the  facts  which 
he  deems  established,  and  which  he  makes  the  basis  of  the  judgment 
rendered  by  him,  he  necessarily  finds  that  the  facts  alleged  and  at- 
tempted to  be  proved  in  hostility  or  in  defence  to  the  claim  sought  to 
be  established  by  such  facts,  were  not  proved  or  satisfactorily  estab- 
lished. If,  for  instance,  the  plaintiff  fails  to  make  out  to  the  satisfac- 
tion of  the  referee  the  cause  of  action  set  out  in  his  complaint,  the  ref- 
eree finds  no  facts  affirmatively  ;  he  simply  dismisses  the  complaint. 
So,  if  the  defendant  fails  to  establish  his  defence  or  counter-claim,  the 
referee,  in  finding  for  the  plaintiff,  negatives  the  defence  or  counter- 
claim by  implication.  He  is  not  required  to  find  upon  the  facts  of 
such  defence  or  counter-claim  specially,  or  take  any  notice  in  his  re- 
port of  the  issues  raised  thereby.  [11  How.  Pr.,  92;  30  Barb., 
15;  Code,  §  272.]  Supreme  Ct.,  1864,  Nelson  a.  Ingersoll,  27  How. 
Pr.,  1. 

12.  It  is  not  necessary  that  the  referee  state  the  facts  established  by  the 
defendant  in  support  of  his  defence  or  counter-claim,  to  facilitate  and 
preserve  his  right  of  review  in  respect  to  the  decisions  of  the  referee. 
Section  272  of  the  Code,  requiring  the  referee  to  state  the  facts  found 
by  him  and  the  law  separately,  was  designed  to  assimilate  the  trial 
before  referees  to  trials  at  the  circuit  as  far  as  practicable.  As  the 
referee  acts  both  in  the  place  of  the  jury  and  the  court,  it  required 
him  to  state  his  conclusions  upon  the  facts,  such  as  would  be  found 
by  the  jury  on  a  trial  at  the  circuit,  and  his  findings  upon  the  law, 
separately,  as  if  such  decision  or  proposition  of  law  were  so  stated  by 
a  circuit  judge  in  his  charge  to  the  jury.  In  both  forms  of  'trial  all 
the  parties  have  the  same  right  of  objection  and  exception  to  the  pro- 
ceedings on  the  trial,  and  are  limited  for  the  purposes  of  the  review  of 
such  proceedings  to  the  objections  and  exceptions  then  taken  ;  but  as 
the  referee  does  not  ordinarily  announce  his  determination  upon  the 
whole  case  at  the  trial,  so  that  exceptions  can  then  be  taken  to  his 
final  decisions  upon  the  case,  the  statute  (Code,  §§  268,  272)  gives  a 
right  of  exception  afterwards.  This  gives  the  same  right  of  exception 
to  the  decision  upon  the  law  by  the  referee  as  if  the  same  propositions 
of  law  were  stated  to  the  jury  in  the  charge  of  the  circuit  judge.  The 
parties  have  the  same-  rights  to  request  the  referee  to  hold  or  decide  in 
a  particular  way  upon  questions  of  law  that  would  exist  upon  a  trial  at 
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the  circuit,  and  the  further  right  to  request  him,  as  he  performs  the 
functions  of  a  jury,  to  find  upon  the  facts  in  any  way  desired.  For  the 
refusal  of  the  referee  or  judge  to  find,  as  requested,  upon  the  law  or 
the  fact,  an  exception  lies  as  upon  the  decision  of  a  circuit  judge  over- 
ruling a  defence  or  counter-claim,  or  refusing  to  submit  a  particular 
question  of  fact  to  the  jury,  and  this  is  the  proper  way  to  preserve  the 
rights  of  the  parties  upon  questions  of  fact  not  found  by  the  referee. 
[22  N.  Y.,  325.]  Ib. 

13.  Upon  all  questions  of  law  the  point  should  be  raised  and  presented 
to  the  referee  before  the  decision  of  the  case.     The  referee  cannot  be 
required  or  allowed  to  make  any  new  findings,  either  of  law  or  fact, 
after  he  has  decided  the  cause  and  delivered  his  report.     He  can  then 
only  settle  a  case  which  will  contain   the   proceedings   had   upon  the 
trial,  with  the  request  to  find  upon  matters  of  law  and  fact,  with  the 
exceptions  taken  to  his  decision  after  the  report  is  made  and  delivered. 
The  referee  cannot  be   required   to  retry  or  reconsider  the  case,  with 
the  view  to  make  or  to  insert  in  the  case  new  findings  upon  the  law 
or  the  facts  not  embraced  in  his  report.     If  his  finding  upon  the  facts 
will  not  sustain  his  conclusions  of  law,  his  judgment,  based  thereupon, 
with  or  without  a  case,  upon  the  report  itself,  must  be  reversed.     [36 
Barb.,  87.]     His  jurisdictional  functions  are  ended  with  the  delivery 
of  his  report.     After  that  he   performs  a  mere   ministerial  duty  in  set- 
tling a  case ;  that  is,  stating  in  due  form  what  did  transpire  on  the  trial 
of  the  cause,  and  what  he  did  in  fact  decide.     The  court  can  allow 
mistakes,  &c.,  to  be  amended,  but  cannot  require  or  authorize  any  new 
findings  to  sustain  or  reverse  the  judgment.     Ib. 

14.  Where  a  referee  made  two  reports,  one  general,  merely  finding  a 
certain   sum   to  be  due,  and  the  other  special,  containing  findings  of 
fact  and  conclusions  of  law,  and  an  award  of  the   same  sum   as  due ; 
— Held,  that  on  appeal  from  the  judgment,  the  general  report  should 
be  disregarded   as  defective  and  superfluous.     JV.  Y.  Superior  Ct., 
1864,  Niles  a.  Battershall,  Ante,  161. 

15.  A  referee's  report  assessing  damages  at  a  sum  to  be  ascertained  by 
future  proceedings  in  another  cause,  is  premature,  and  the  confirmation 
of  such  report  should  be  deferred.     Supreme  Gtn  Sp.  T.,  1864,  Taacks 
a.  Schmidt,  Ante,  307. 

16.  In  a  proceeding  under  the  act  of  1849  to  enforce  the  individual  lia- 
bility of  the  stockholders  of  an  insolvent  bank  for  the  payment  of  its 
debts  remaining  after  its  assets  are  exhausted,  the  defendants  cannot, 
upon  a  motion  to  confirm  the  report  of  a  referee  charging  them  indi- 
vidually with  debts  of  the  bank,  object  that  a  previous  order  of  refer- 
ence had  been  made  in  the  proceeding  and  had  not  been  vacated,  fs- 
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pecially  where  it  appears  that  the  proceeding  under  the  former  order 
may  be  regarded  as  having  been  discontinued  by  common  consent,  for 
the  reason  that  the  order  was  made  before  the  assets  of  the  bank  had 
been  exhausted.  If  a  formal  order  had  been  entered  in  accordance 
with  such  an  arrangement  of  the  parties,  there  would  be  no  ground 
for  claiming  even  an  irregularity  in  the  subsequent  proceedings ;  and 
if  the  omission  to  enter  such  order  were  material,  it  clearly  would  be 
in  the  power  of  the  court  to  remedy  it  by  an  order  nunc  pro  tune,  dis- 
continuing the  proceedings  before  the  referee,  and  vacating  the  order 
appointing  him.  Supreme  Ct.,  1863,  DiVen  a.  Duncan,  41  Barb., 
520. 

17.  The  act  of  1862  (Laws  of  1862,  .ch.  460),  amending  section  273  of 
the  Code  of  Procedure),  which  requires  referees  to  report  within  sixty 
days  after  final  submission,  and  declares  that  in  default  thereof  they 
shall   receive  no  fees,  and  the  action  shall  proceed  as  if  no  reference 
had   been   ordered,  does    not  apply  to  the  case  of  a   referee  acting 
under  an  order  of  reference  made  prior  to  the.  time  that  act  took  effect. 
N.  Y.  Superior  (ft.,  1864,  Trist  a.  Cabenas,  Ante,  143. 

18.  Under  that  amendment  it  is  undoubtedly  true  that  if  one  of  the  par- 
ties by  stipulation,  or  any  other  act,  induces  the  referee  to  delay  the 
making  and  delivering  of  his  report  beyond  the  sixty  days,  and  during 
such  delay  so  caused  by  himself  proceeds  with  the  action  as  if  no  ref- 
erence had  been  ordered,  it  would  be  competent  for  the  court  on  mo- 
tion to  prevent  such  procedure,  and  allow  the  report  to  be  made  and 
delivered  after  the  sixty  days  had  expired.     But  where  there  has  been 
no  act  of  the  party  to  delay  the  referee,  and  no  order  within  the  sixty 
days  for  further  time,  or  notice  given  within  the  time  of  a  motion  for 
such  order,  it  is  the  absolute  duty  of  the  referee  to  make  and  deliver 
his  report  within  that  time,  and  if  he  fails  to  do  so  he  forfeits  all  right 
to  his  fees,  his  powers  as  referee  are  at  an  end,  and  the  court  has  no 
power  to  continue  such  reference.     Supreme  Ct.,  1864,  Niles  a.  May- 
nard,  28  How.,  390. 

19.  Either  party,  after  the  expiration  of  the   sixty  days,  may  take  pro- 
ceedings in  the  cause  as  if  no  reference  had  been  ordered  ;   and  after 
such  step  taken,  a  report  is  invalid,  and  should  be  set  aside.     Ib. 

20.  The  provision  of  section  273  of  the  Code  of  Procedure,  which  declared 
that  in  default  of  the  referee's  reporting  in  sixty  days  the  action  should 
proceed,  &c.,  amended  to  read  thus :  At  any  time,  after  the  expiration  of 
said  sixty  days,  and  before  the  report  is  delivered,  either  party  may  serve 
notice  upon  the  opposite  party  that  he  elects  to  end  the  reference,  and 
thereupon  the  action  shall  proceed  as  though  no  reference  had  been  order- 
ed, and  the  referee  shall  not,  in  such  case,  be  entitled  to  any  fees.     Law* 
of  1865,  ch.  615,  §  7. 


NEW  YORK:  1865.  591 


RESTITUTION. 


21.  Where  the  damages  on  an  injunction-bond  were  fixed  by  the  referee 
at  the  amount  which  should  be  recovered  in  another  action,  and  such 
report  was  passed  upon  and  modified  by  the  court,  but  its  confirmation 
suspended  until  the  determination  of  such  other  action ; — Held,  that 
upon  the  happening  of  that  event  the  report  should  be  confirmed,  and 
could  only  be  reviewed  on  appeal.  It  could  not  be  corrected-  on  a 
motion  to  modify  it.  Supreme  Ct.,  Sp.  T.,  18-64,  Taacks  a.  Schmidt 
Ante,  307. 

HIGHWAYS  ;  PARTITION,  1,  2. 

RELATION. 

The  doctrin.e  of  relation,  by  fiction  of  law,  discussed.  Pierce  a.  Hall,  41 
Barb.,  142. 

REMOVAL  OF  CAUSES. 

The  4th  and  5th  sections  of  the  act  of  congress,  passed  March  3,  1863, 
entitled  "an  act  relating  to  habeas  corpus  and  regulating  judicial  pro- 
ceedings in  certain  cases," — Held,  unconstitutional  and  void,  and  not 
to  deprive  State  courts  of  jurisdiction  to  try  actions  for  arrest  by  order 
of  the  President,  nor  effectually  to  require  State  courts  to  order  the 
removal  of  such  causes  to  courts  of  the  United  States.  Supreme  Ct., 
1865,  Benjamin  a.  Murray,  28  How.  Pr.,  193.  To  the  contrary  effect 
is  Jones  a.  Seward,  17  Ante,  377. 

REPLEVIN. 

1.  That  replevin  lies  by  the  owner  of    chattels  against   one  who   has 
merely  directed  the  sheriff  to  levy  on   them.     Ct.  of  Appeals,  1863, 
Knapp  a.  Smith,  27  N.  Y.,  277. 

2.  Property  taken  from  the  owner  for  a  tax  assessed  on  him  under  a 
statute  of  the  United  States  cannot  be  replevied  by  him.    Supreme  Ct., 
1864,  O'Reilly  a.  Good,  Ante,  106. 

3.  If  it  be  replevied,  the  remedy  of  the  defendant  is   to  move  to  set 
aside  the  proceedings.     Ib. 

CAUSE  OF  ACTION,  12,  21 ;  CLAIM  AND  DELIVERY. 


RESTITUTION. 

It  is  irregular  to  permit  a  judgment  of  restitution  to  be  entered  without 
notice  to  the  party  to  be  affected  by  the  order,  where  it  has  not  been, 
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directed  by  the  appellate  court  in  the  remittitur.     Supreme  Ct.,  1864, 
Young  a.  Brush,  Ante,  171. 

APPEAL,  34  ;  CERTIORARI,  2. 


SEAL. 

A.  single  seal  appended  to  a  notary's  certificate  of  protest  is  a  sufficient 
sealing  of  his  certificate,  beneath  the  seal  and  on  the  same  page,  of 
the  service  of  notice  of  non-payment.  The  statute  contemplates  but 
a  single  certificate  as  evidence  of  the  presentment  of  a  note  or  bill  for 
payment,  its  protest,  and  the  giving  of  notice  of  its  dishonor.  The 
notary  may  undoubtedly  certify  to  each  of  the  acts  separately,  but  ho 
may  also,  by  one  certificate,  verify  them  all.  If  the  certificate  be 
"  under  his  hand  and  seal  of  office,"  it  is  sufficient,  and  it  cannot  be  of 
any  importance  where  the  seal  is  affixed.  It  may  be  at  the  beginning, 
at  the  end,  or  anywhere  upon  the  margin,  or  it  might  be  appended  by 
a  ribbon,  after  the  manner  of  the  sealing  of  ancient  charters.  The 
officer  is  not  required  to  certify  to  the  sealing,  but  it  is  sufficient  if  the 
seal  be  in  fact,  affixed,  and  the  name  signed.  Ct.  of  Appeals,  1863, 
Olcott  a.  Tioga  R.  R.  Co.,  27  N.  F.,  546 ;  affirming  S.  C.,  40  Barb., 
.79. 

WARRANT,  1. 


SECURITY  FOR  COSTS. 

A  plaintiff  not  residing  in  the  city  of  New  York,  though  residing  in 
the  State,  is  "  not  residing  within  the  jurisdiction  of"  the  New  York 
Superior  Court ;  and  in  suits  in  that  court  may  be  compelled  to  file 
security  for  costs.  N.  T.  Superior  Ct.,  1864,  Bolton  a.  Taylor,  Ante, 
385. 

The  bond  required  by  2  Rev.  Stat,  620,  §  4,  as  security  for  costs  in 
certain  cases,  must  be  conditioned  for  payment  on  demand  of  the 
obligors,  and  not  on  demand  of  the  plaintiff.  Supreme  Ct.,  Chambers^ 
1864,  Montague  a.  Bassett,  Ante,  13. 


SERVICE  (AND  PROOF  OF). 

Where  a  defendant  residing  abroad  is  inveigled  into  this  State  by  a 
trick,  for  the  purpose  of  effecting  a  service  of  the  summons  upon  him, 
the  service  of  the  summons  and  all  proceedings  dependent  thereon, 
should  be  set  aside.  [2  Sandf.,  71 7;  3  Abbotts'  Pr.,  474;  El.  Bl.  & 
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EL,  65  ;  10  Wend.,  636;  2  Paige,  314.]  The  order  on  this  ground 
should  set  aside  the  service  of  the  summons,  not  the  summons  itself. 
Supreme  Ct.,  1864,  Metcalf  a.  Clark,  41  Barb.,  45. 

2.  Under  the  Code  of  Procedure  (§§  185,  419),  the  coroner  may  call  to 
his  aid  the  power  of  the  county,  in  a  proper  case,  in  executing  an 
order  of  arrest  in  an  action  in  which  the  sheriff  is  a  party ;  and  the 
mere  fact  that  the  officer  had  not,  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient  cause  for  summoning  them,  does  not 
affect  the  duty  of  the  persons  summoned  to  aid  him  if,  when  they 
come  together,  resistance  is  offered  to  his  executing  the  process,  nor 
does  it  affect  the  consequent  liability  of  those  who  make  or  cause  such 
resistance,  except  that  it  may  perhaps  affect  the  question  of  damages. 
N.  Y.  Superior  Ct.,  1861,  Slater  a.  Wood,  9  Bosw.,  15. 

8.  Persons,  partners,  and  companies  doing  the  business  of  an  express  com- 
pany in  this  State  required  to  designate  some  person  in  each  of  the  counties 
in  tins  State,  through  or  into  which  such  express  may  run,  on  whom  pro- 
cess to  be  issued  by  a  justice  of  the  peace  may  be  served,  and  file  such 
designation  in  the  office  of  the  clerk  of  the  county  where  the  person  so 
designated  shall  reside  ;  and  service  on  such  person  in  a  civil  action  by  a 
justice  residing  in  the  town  shall  be  valid.  In  default  of  such  designation, 
such  process  may  be  served  on  any  local  or  general  agent,  agent  to  receive 
freight  or  parcels,  or  route  agent,  or  messengers  of  such  corporation,  as- 
sociation, partnership,  or  person  residing  in  such  county,  when  issued  by 
any  justice  of  the  peace  residing  in  the  same  town  with  the  person  upon 
whom  it  is  served.  Laws  of  1864,  992,  ch.  412. 

4.  No  person,  not  being  a  regular  member  of  a  police,  established  in  any  city 
of  this  State,  or  a  member  of  the  metropolitan  police  force,  or  a  constable 
of  this  State,  or  a  police  constable,  or  assistant  police  constable,  or  a  sheriff, 
or  one  of  the  usual  general  deputies  of  any  sheriff  of  this  State,  to  serve 
any  criminal  process  within  "the  metropolitan  police  district."  Laws  of 
1864,  918,  ch.  403,  §  22. 

6.  All  criminal  process  issuing  out  of  any  court,  or  from  any  justice  or  judge 
in  the  city  of  Brooklyn,  shall  be  served  by  a  member  of  the  police  force, 
and  not  otherwise.  Laws  0/1864,  927,  ch.  403,  §  50. 

6.  The  service  by  the  defendant's  attorney  of  papers  for  a  motion  to  set 
aside  an  attachment  and  an  order  for  publication,  made  upon   the 
plaintiff's  attorney  some  four  years  after  the  entry  of  judgment  in  the 
action, — Held,  sufficient.     Supreme  Ct.,   1864,   Drury  a.  Russell,   27 
How.  Pr.,  130. 

7.  Upon  every  application  for  an  order  that  the  service  of  a  summons 
may  be  made  by  publication,  pursuant  to  the  provisions  of  section  135 
of  the  Code,  the  applicant  must  not  only  show  that  the  case  falls  within 
some  one  of  the  five  subdivisions  of  that  section ;  but  he  must  also  establish 
the  central  jurisdictional  fact  that  the  person  on  whom  the  service  of 
the  summons  is  to  bo  made  cannot,  after  due  diligence,  be  found  with- 
in the  State.     The  circumstance  that  such  person  is  a  non-resident  is 
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of  no  importance  except  as  it  tends  to  establish  the  fact  that  he  is  not 
within  the  State  at  tlie  time  when  the  application  is  made.  Supreme 
Ct.,  1863,  Peck  a.  Cook,  41  Barb.,  549. 

8.  Whether  the  bare  averment  of  non-residence,  nothing  else  appearing 
in  respect  to  the  whereabouts  of  the  defendant,  is  enough  to  establish 
the  requisite  fact  of  his  absence  from  the  State.      Query  ?     Ib. 

9.  Where  the  affidavit  upon  which  the   order  in   question  was   made, 
averred  that  the  defendant  resided   in   another  State,  but   frequently 
visited  this  State,  and  pretended  to  own  a  house  and  lot  here,  desig- 
nating the  places; — Held,  that  these  facts  precluded  the  presumption 
that  he  could  not  by  due  diligence  have  been  found  within  this  State. 
It  was  essential  to  the  jurisdiction  of  the   officer  that  the   plaintiff 
should  go  further,  and  make  it  appear  satisfactorily  that  due  diligence 
had   been   used,  unsuccessfully,  to   find   the   defendant  within   this 
State.     Ib. 

10.  An  affidavit  stating  that  "  deponent  placed  a  copy  of  the  summons," 
&c.,  "  in  the  hands  of  a  deputy  sheriff  of,  &c.,  with  directions  to  serve 
the  same  on,"  &c.,  "but  this  deponent  is  informed  by  said  deputy  that 
with  all  diligence  he  has  been  unable  to  find  said  defendant ;  and  de- 
ponent verily  believes  that  it  will  be  impossible  to  obtain  due  service 
upon  him  in  this  State," — is  not  sufficient  to  sustain  an  order  for  ser- 
vice of  publication.     This  averment,  as  to  the  inability  of  the  officer 
to  find  the  defendant,  is  defective  in  two  respects.     1st.  It  is  stated  by 
the  plaintiff  on  information  and  belief,  and  no  reason  is  shown  for  not 
producing  the  affidavit  of  the  deputy  from  whom  the  information  was 
derived.     2.  It  states  no  facts  tending  to  show  that  the  deputy  had 
used  any  diligence  whatever.     The  question  whether  the  attempt  to 
make  personal  service  has  been  duly  diligent,  is  to  be  decided  by  the 
judge,  and  not  by  the  person  making  the  attempt.     Ib. 

11.  Where   an   order  for  service  by  publication  is  made  upon  insuffi- 
cient affidavits,  the  plaintiff  is  not  aided   by  the  fact  that   after  the 
order  for  publication  was   made,  the   summons  and   complaint  were 
served  upon  the  defendant  personally  without  the  State.     Personal  ser- 
vice without  the  State  is  only  equivalent  to  publication  and  mailing, 
and  is  effectual  only  when  publication  has  been  duly  ordered.     Ib. 


SET-OFF. 

Where  a  stock-broker,  without  disclosing  his  principal,  or  the  fact  that 
he  acts  as  broker,  contracts  to  purchase  stock,  and  deposits  with  the 
other  party  to  the  contract,  merely  as  security  for  its  performance, 
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money  which  he  received  from  his  principal  for  the  purpose,  such  con- 
tracting party,  not  having  parted  with  any  thing  on  the  faith  of  the 
deposit,  cannot,  when  sued  by  the  principal  to  recover  back  the  de- 
posit, set  off  a  debt  due  to  him  from  the  broker.  BARBOUR,  J.,  dissented.) 
N.  Y.  Superior  Ct.,  1862,  White  a.  Jaudon,  9  Bosw.,  415. 

2.  In  an  action  against  two  defendants  for  their  breach  of  a  joint  contract 
to  pay  for  rnalt  and  to  return  the  bags  in  which  it  was  delivered,  one  of 
the  defendants  made  an  arrangement  with  the  plaintiff,  by  which  the 
latter  was  not  to  litigate  the  claim  for  the  bags  in  that  suit,  and  that 
defendant  was  to  have  the  privilege  of  returning  the  empty  bags,  or  to 
pay  for  such  of  them  as  he  did  not  return. 

Held,  that  this  did  not  enable  the  plaintiff,  when  sued  in  another 
action  by  an  assignee  of  the  judgment  recovered  by  the  defendants  in 
such  former  action,  to  interpose  the  claim  for  the  bags  as  a  set-off".  Su- 
preme Ct.,  1864,  Hopf  a.  Myers,  42  Barb.,  270. 

3.  An  assignment  of  a  claim  to  the  defendant  in  contemplation  of  the 
action,  and  expressed  to  be  on  condition  that  it  is  to  take  effect  "  if 
there  comes  any  difficulty,"  is  not  sufficient  to  enable  the  defendant  to 
interpose  the  claim  as  a  set-off.     N.  Y.  Com.  PL,  82).  T.,  1865,  Arnold 
a.  Johnson,  28  How.  Pr.,  249. 

COUNTER-CLAIM  ;  RECOUPMENT. 

SHERIFF. 

1.  The  special  title  of  the  sheriff'  of  another  State,  acquired  under  the 
process  and  laws  of  such  other  State,  is  admitted  in  the  courts  of  this 
State,  as  against  any  wrong  doer,  or  against  the  defendant  in  the  pro- 
cess under  which  the  sheriff  seized  the  property.     Supreme  Ct.,  1864, 
Rhoads  a.  Woods,  41  Barb.,  471. 

2.  If  property  levied  on  under  an  attachment  is  taken  out  of  the  hands 
of  the  sheriff,  a  reasonable  sum  for  the  expenses  of  regaining  the  pos- 
session will  follow  the  lien  of  the  sheriff,  as  an  incident  to  the  per- 
formance of  his  duty ;  and  to  that  extent  he  may  insist  upon  being  re- 
paid, if  he  acquires  possession  in  a  lawful  manner.     Supreme  Ct.,  1864, 
Rhoads  a.  Woods,  41  Barb.,  471. 

3.  Where,  in  an  action  to  recover  the  possession  of  a  cargo  of  coal,  from 
the  master  of  a  vessel  lying  at  a  pier  in  the  port  of  New  York,  the 
sheriff  took  possession,  and   put  a  keeper  in  charge  of  the  coal,  with 
the  consent  of  the  master,  and  the  vessel  sunk  at  the  wharf  during 
a  violent  storm ; — Held,  in  an  action  to  recover  from  the  sheriff  the 
damages  sustained  by  the  coal,  and  the  expense  of  raising  it,  that  it 
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was  only  the  duty  of  the  sheriff  to  take  such  steps  to  insure  its  safety, 
as  a  careful,  prudent  man  of  good  sense  and  judgment,  well  acquainted 
with  the  condition  of  the  vessel,  and  her  location  with  regard  to  ex- 
posure to  storms,  and  having  all  the  power  of  the  sheriff  in  the  matter, 
might  reasonably  have  been  expected  to  take,  had  the  coal  belonged 
to  himself.  Ct.  of  Appeals,  1863,  Moore  a.  Westervelt,  27  N.  Y., 
234  affirming  S.  C.,  9  Bosw.,  558. 

4.  Where  a  factor,  having  possession  of  goods  consigned  to- him,  on  which 
he  has  a  lien  for  charges,  makes  a  valid  general  assignment  for  the 
benefit  of  his  creditors,  and  delivers  such  goods  to  his  assignee,  and 
they  are  subsequently  seized  by  the  sheriff  under  process  against  the 
factor,  and  the  owner  of  the  goods  tenders  the  charges  to  the  assignee 
in  order  to  acquire  a  right  to  their  possession,  and  takes  the  goods 
from  the  sheriff's  possession,  a  subsequent  retaking  of  them  by  the 
sheriff  is  tortious,  and  makes  him  liable  to  an  action  for  their  conver- 
sion.    N.  Y.  Superior  Ct.,  1862,  Cook  a.  Kelly,  9  Bosw.,  358. 

5.  A  sheriff  who  has  attached  property  claimed  by  and  in  the  hands  of 
an  assignee  of  the  debtor  in  the  original  suit,  or  things  in  action, — e.  g., 
moneys  in  the  hands  of  the  bailee  of  the  assignee, — may  bring  an  ac- 
tion in  his  own  name  to  set  aside  such  assignment  as  fraudulent  and 
void.     Supreme  Ct.,  1864,  Kelly  a.  Lane,  Ante,  229. 

6.  Where  the  sheriff  having  arrested  the  defendant  in  an  action  to  re- 
cover specific  personal  property,  receives  an  undertaking  of  bail,  as  re- 
quired by  section  211  of  the  Code,, stipulating  that  the  sureties  "are 
bound  in  double  the  value  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  defendant,"  and  by  failure  of  the  sure- 
ties to  justify,  the  sheriff  becomes  liable  as  bail  under  section  201  of 
the  Code,  his  liability  is  that  provided  for  on  the  part  of  the  sureties 
in  the  undertaking.     It  is  not  merely  a  liability  to  hold  the  defendant 
amenable  to  the  process  of  the  court  as  in  ordinary  cases  of  arrest.     If 
the  sheriff  himself  becomes  liable  as  bail,  it  must  be  the  same  kind 
and  character  of  bail,  and  with  the  same  liabilities  as  the  plaintiff  was 
entitled  to  demand  in  case  other  persons'  had  become  bail  by  a  written 
undertaking.      In   other  words,  bail  adapted  to  the  action.     Supreme 
Ct.,  1863,  McKenzie  a.  Smith,  27  How.  Pr.,  20.     To  the  same  effect, 
Ct.  of  Appeals,  1863,  Galhirati  a.  Orser,  27  N.  Y.,  3. 

7.  In  such  case  a  surrender  of  the  defendant  by  the  bail  to  the  sheriff  is 
not  sufficient  to  exonerate  the  sheriff.     The  giving  and  justifying  of 
bail  is  the  only  way  in  which  the  sheriff  can  exonerate  himself  from 
such  liability.     Ib. 
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8.  The  fees  of  a  sheriff  for  services  in  actions   prosecuted   by  the  district 
attorney  of  the  county  to  recover  penalties  for  the  benefit  of  the  Me- 
tropolitan  Police  Fund   or  the   treasury  of  the   State,  are  not  county 
charges.     Supreme  Ct.,  Chambers,  1864,  People  on  rel.  Hall  a.  Super- 
visors of  N.  Y.,  Ante,  8. 

9.  Nor  is  the  county  liable  for  the  amount  of  such  fees,  to  a  district  at- 
torney who  has  voluntarily  paid  them.     Ib. 

ATTACHMENT,  7,  8 ;  CLAIM  AND  DELIVERY,  3,  4  ;  COSTS,  24-29 ; 
ESTOPPEL,  2. 

SHIPPING. 

A  person  in  possession  of  a  vessel,  and  claiming  to  be  proprietor,  has  not 
therefore  implied  authority  to  bind  the  registered  owner  for  supplies. 
Ct.  of  Appeals,  1864,  Macy  a.  Wheeler,  Ante,  73. 

SPECIAL  PROCEEDINGS. 

1.  A  proceeding  to  vacate  an  assessment  for  a  local  improvement  in  the 
city  of  New  York  under  ch.  338  of  1858,  conducted   before  a  justice 
of  the   Supreme  Court  out  of  court,  is  not  a  special  proceeding  within 
the  meaning  of  the   provisions  of  the  Code  of  Procedure.     To  be  a 
special  proceeding  in  the  sense  of  the  Code,  there  must  be  a  litigation 
in  a  court  of  justice.     The  legislature  is  perfectly  competent  to  invoke 
the  aid  of  a  judicial  officer  for  the  regulation  of  an  administrative  pro- 
ceeding, without  organising  a  special  proceeding  in  a  court  of  justice. 
Ct.  of  Appeals,  1863,  Matter  of  Dodd,  27  N.  Y.,  629. 

2.  The  proceedings  to  vacate  assessments  in  the  city  of  New  York  given 
by  the  act  of  1858,  are  special  proceedings  when  conducted  in  court, 
within  the   meaning  of  the  act  of  1854,  which  gives  appeals  from  or- 
ders, &c.,  of  court  in  special  proceedings.     Supreme  Ct.,  1865,  Pinek- 
ney's  Case,  Ante,  356. 

DETERMINATION  OF  CLAIMS  ;  HIGHWAYS  ;  OFFICERS,  2-4. 

SPECIFIC  PERFORMANCE. 

1.  That  specific  performance  is  not  a  matter  of  right,  but  relief  rests  in 
the  discretion  of  the  court.     Gale  a.  Archer,  42  Barb.,  320. 

2.  Specific  performance  may  be  enforced  of  an  oral  contract  for  the  con- 
veyance of  lands  which  has  been  partly  executed.     Supreme  Ct.,  1863, 
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STAMPS. 


Bennett  a.  Abrams,  41  Barb.,  619  ;    1864,  Williston  a.  Williston,  /&., 
635. 

3.  Of  the   sufficiency  of  the  consideration,  and   of  excuses  for  delay  in 
performance  by  the  plaintiff,  in  actions  for  specific  performance.    Wil- 
liston a.  Williston,  41  Barb.,  635. 

4.  A  party  who  is  entitled  to  a  specific  execution  of  an  agreement  to  re- 
lease his  land  from  the  lien  of  a  mortgage  may  maintain  a  suit  for  that 
purpose,  notwithstanding  before  the  filing  of  the  bill  he  has  conveyed 
away  the  land,  such  conveyance  being  with  warranty.     [4  N.  Y.,  403.] 
Supreme   Ct.,  1863,  Bennett  a.  Abrams,  41  Barb.,  619. 

5.  In  an  action  brought  by  a  vendor  to  compel  specific  performance,  the 
deed  which  he  had  executed   became  void   by  his  death ;  but  his  ad- 
ministratrix with  the  will   annexed   was  substituted  in   his  place  as 
plaintiff,  and  the  court  of  appeals  afterwards  adjudged  that  the  original 
plaintiff  was  entitled  to  a  specific  performance. 

Held,  that  the  proper  course  to  carry  that  judgment  into  effect  would 
be  for  the  Supreme  Court,  upon  being  possessed  of  the  case,  by  the 
filing  of  the  remittitur,  to  enter  a  judgment  in  conformity  with  the  de- 
termination which  had  been  made,  and  upon  the  application  of  either 
party  to  order  a  reference  to  ascertain  whether  the  plaintiff  could  fur- 
nish to  the  defendant  a  good  title,  and  to  adjust  the  account  of  rents 
and  interest,  and  settle  the  amount  to  be  paid  by  the  defendant,  and 
upon  the  coming  in  of  the  report  to  perfect  the  details  of  the  judg- 
ment. Ct.  of  Appeals,  1863,  Roome  a.  Philips,  27  -N.  Y.,  357. 

6.  Held,  further,  that  in   this  case  the  defendant  was  entitled  to  a  con- 
veyance from  the  heir,  in  which  the  plaintiff  ought  to  join,  as  adminis- 
tratrix and  trustee,  because  she  asserted  a  right  to  execute  the  power 
in  these  capacities.     Ib. 

JUDGMENT,  21. 

STAMPS. 

Under  the  power  of  amendment  conferred  by  section  327  of  the  Code  of 
Procedure,  the  court,  upon  the  hearing  of  an  appeal  from  an  inferior 
court,  allowed  the  appellant  to  affix  upon  his  notice  of  appeal  the 
stamp  required  by  the  United  States  revenue  law.  Whitley  a.  Leeds, 
27  How.  Pr.,  378. 

SUMMONS,  1. 
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STAY  OP  PROCEEDINGS. 


STATUTES. 

1.  In  applying  statutes  affecting  remedies,  proceedings  already  pending 
at  the  time  of  their  enactment  are  to  be  deemed  exempt  from  their 
operation,  unless  a  contrary  intent  appears.    W.  Y.  Superior  Ct.,  1864, 
Trist  o.  Cabenas,    Ante,  143. 

2.  The  act  of  1863  (406,  ch.  226),  which  provides,  that  when  an  erro- 
neous judgment  is  given  in  a  court  of  original  criminal  jurisdiction, 
the  Supreme  Court  may,  on  error,  reverse  the  judgment  alone  ;  but 
if  there  be  no  error  in  the  trial  or  verdict,  the  record  is  to  be  remitted, 
to  the  end  that  a  proper  judgment  may  be  pronounced ; — applies  to  a  case 
where  conviction  was  had  before  the  statute,  but  judgment  not  given  till 
after.     Ct.  of  Appeals,  1864,  Ratzky  a.  The  People,  28  How.  Pr.,  112. 


STATUTE  OF  FRAUDS. 

The  giving  of  a  promissory  note,  upon  a  purchase  of  goods,  is  not  a  suf- 
ficient payment  to  take  th«  contract  of  sale  out  of  the  Statute  of  Frauds. 
Ireland  a.  Johnson,  Ante,  392. 


STAY  OF  PROCEEDINGS. 

1.  Where,  pending  a  suit  brought  by  a  creditor  to  reach  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings  previously  commenced  in  another 
court,  adjudged  to  be  an  habitual  drunkard,  and  a  committee  is  ap- 
pointed of  his  estate,  the  plaintiff,  if  he  commenced  his  action  in  good 
faith,  may  be  permitted  to  retain  it;  but  his  proceedings  therein  should 
be  stayed,  until  the  reformation  of  the  defendant  and  the  discharge  of 
his  committee,  if  such  event  should  occur.     W.  Y.  Superior  Ct.,  Sp.  T., 
1862,  Niblo  a.  Harrison,  9  Bosw.,  668. 

2.  An  order  staying  proceedings  on  a  judgment  against  a  sheriff,  pre- 
cludes the  granting  of  an  application  for  leave  to  sue  on  his  official 
bond,  for  satisfaction  of  the  judgment.     Supreme  Ct.,  1864,  Chamber- 
lain's Case,  Ante,  103. 

3.  Upon   an   appeal   from   the   special   term  to  the   general  term,   if  a 
stay  of  proceedings  is  sought,  the  undertaking  which  is  required  for 
that  purpose  must  be  served   at  the  same  time  with  the  notice  of 
appeal.     N.   Y.  Superior   Ct.,  Sp.    T.,    1863,    Niles   a.    Battershall, 
Ante.  161. 


'600  ABBOTTS'  PRACTICE  DIGEST. 
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4.  Where  the  undertaking  is  not  served  till  afterwards,  and  no  excuse  for 
the  defect  is  shown,  the  court  will  refuse  to  stay  proceedings.     Ib. 

COSTS,  33  ;  INJUNCTION,  2. 


STIPULATION. 

1.  A  stipulation  or  engagement  made  in  open  court,  touching  the  sub- 
ject-matter of  the  suit,  is  a  contract  which   the  court  will  enforce. 
[4  Sandf.  Ch.,  438.]     It  has  always  been  the  practice  to  hold  parties 
strictly  to  their  engagements  made  during  the  trial  and  in  the  face  of 
the  court,  relating  to  the  conduct  of  the  suit  and  its  proceedings.     The 
rule  which  requires  all  agreements  betw-een  parties  or  their  attorneys, 
in  respect  to  the  proceedings  in  the  cause,  to  be  in  writing,  has  no  ap- 
plication to  that  class  of  stipulations.  ,  Such  rule  was  intended  to  cover 
arrangements  and  matters  of  agreement  made  by  the  parties  or  their 
attorneys  out  of  court.     Supreme  Ct.,  1864,  Staples  a.  Parker,   41 
Barb.,  648. 

2.  A  stipulation  extending  the  time  to  file  and  serve  exceptions,  and  to 
serve  a  case  with  exceptions,  sixty  days  from  that  time,  which  does  not 
in  terms  extend  the  time  to  appeal,  does  not  also  exte-nd  the  time  to 
serve  a  notice  of  appeal.     They  are  separate  and  distinct  proceedings, 
standing  on  different  periods  of  limitation,  and  serving  different  pur- 
poses.    The  notice  of  appeal  takes  the  place  of  the  writ  of  error  under 
the  old  practice.     In  theory,  the  case  and  exceptions  are  settled  and 
become  part  of  the  record  before  appeal,  and  this  is  very  well  too,  for 
the  party  is  not  supposed  to  have  determined  on  his  appeal  until  he 
can  see  what  his  case  is,  as  settled  by  the  referee,  or  by  the  judge,  if 
the  trial  was  had  before  the  court.     The  service  of  exceptions,  or  of  a 
case  with  exceptions,  is  obviously  no  compliance,  nor  can  it  be  fairly 
deemed  to  be  an  attempted  compliance,  with  section  327,  which  pro- 
vides that  an  appeal  must  be  made  by  the  service  of  a  notice  in  writ- 
ing, stating  whether  the  appeal  is  from  the  whole  or  only  a  part  of  the 
judgment  or  order.     This  notice  and  its  contents,  and  the  time  within 
which  it  may  be  served,  are  provided  for  by  sections  327  and  332. 
The  practice  as  to  the  filing  and  serving  exceptions,  and  as  to  the 
settlement  of  a  case  with  exceptions,  is  established  by  another  section 
(268)  and  by  the  rules  of  court.    (Rule  34.)    The  extension  of  the  time 
to  appeal  would  not  per  se  extend  the  time  to  file  and  serve  exceptions, 
or  to  serve  a  case  with  exceptions,  nor  vice  versa.     Supreme  Ct.,  1863, 
Sails  a.  Butler,  27  How.  Pr.,  133. 

3.  Pending  an  action,  the  parties  stipulated  to  submit  to  a  referee  such 
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items  of  their  mutual  accounts  as  they  should  not  agree  upon ;  the 
referee  not  to  be  bound  by  legal  rules  of  evidence,  but  satisfy  himself 
as  to  the  justice  of  the  claims,  his  decision  thereupon  to  be  final  and 
not  appealable ;  any  sums  allowed  by  him  to  be  added  to  or  deducted 
from  the  balance  upon  the  items  agreed  upon  by  the  parties ;  judg- 
ment to  be  entered  for  the  balance  ascertained.  Until  such  judgment 
the  stipulation  was  not  to  interfere  with  the  proceedings  i'n  the  suit, 
and  if  judgment  should  be  obtained  in  the  suit  while  the  proceedings 
under  the  stipulation  were  pending,  the  stipulation  was  to  be  of  no 
effect.  The  stipulation  by  its  terms  was  agreed  not  to  be  an  arbitra- 
tion or  discontinuance,  and  no  admission  made  by  either  party  in  the 
proceedings  was  to  be  admissible  in  evidence  "  if  this  effort  to  com- 
promise shall  fail." 

Held,  that  this  was  not  a  reference,  nor  a  mere  attempt  at  com- 
promise, but  was  in  fact  a  conditional  submission  to  arbitration.  The 
declaration  of  the  parties  that  it  should  not  be  deemed  such,  did  not 
change  its  character.  Ct.  of  Appeals,  1863,  Merritt  a.  Thompson,  27 
N.  Y.,  225. 
4.  In  such  case,  a  valid  award  having  been  made  bv  the  arbitrator,  and 

•* 

no  other  proceedings  having  been  had  in  the  suit,  his  power  cannot  be 
revoked  so  as  to  prevent  a  judgment.  The  submission  and  award  are 
to  be  read  and  interpreted  in  connection  with  the  pleadings ;  and  are 
equivalent  to  a  special  verdict  upon  a  distinct  issue  of  fact  made  by  the 
pleadings,  and  the  court  may  render  judgment  on  all  the  facts,  both 
those  admitted  and  those  reported.  Ib. 

SUBMISSION  OF  CONTROVERSY. 

The  provision  of  section  372  of  the  Code  of  Procedure  does  not  authorize 
the  submission  of  a  case  merely  to  obtain  the  opinion  of  the  court  on 
a  question  which  has  not  yet  actually  arisen.  Where  a  legacy  is  given 
by  a  will  prescribing  conditions  precedent  to  the  payment  of  the  legacy, 
the  parties  cannot  before  the  time  tor  payment  arrives,  submit  the 
question  whether  the  legatee  has,  upon  a  true  construction  of  the  will, 
performed  the  condition,  and  if  not,  what  more  he  must  do,  so  as  to  be 
entitled  to  the  legacy  when  the  time  for  payment  arrives.  If  such  a 
question  could  be  submitted  at  any  time,  the  executors  should  appear 
as  the  moving  party,  and  all  persons  who  have  any  interest,  and  whose 
rights  may  be  affected  by  the  construction  put  upon  the  will,  should 
be  made  parties  in  the  first  instance.  Ct.  of  Appeals,  1863,  Hobart 
College  a.  Fitzhugh,  27  JV.  F.,  130. 
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SUMMAKY  PROCEEDINGS. 


SUBROGATION. 

1.  The  plaintiff  in  an  action  for  the  foreclosure  of  a   mortgage,  on  the 
payment  or  tender  to  him  of  his  mortgage-debt  and  costs,  can  make 
no  equitable  or  effectual  resistance  to  a  claim  for  subrogation,  on  the 
part  of  any  one  who  has  an  interest  in  the  property,  which  can  only 
be  saved  by,  or  which  would  be   seriously  endangered  without,  the 
proposed    substitution.      Supreme  Ct.,   1857,   McLean  a.   Tompkins, 
Ante,  24. 

2.  On  an  order  directing  that  one  of  the  defendants  in  an  action  of  fore- 
closure be  subrogated  to  the  plaintiff's  rights  on  payment  of  the  debt 
and  costs,  for  the  purpose  of  saving  an  apparent  equity,  where  such 
equity  is  disputed  by  other  defendants,  having  adverse  interests,  the 
court  will  go  no  further  than  to  direct  the  subrogation  on  such  terms 
as  may  be  just,  leaving  the  conflicting  claims  to  be  determined  by  future 
adjudication.     Ib. 

SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  instituted  by  a  landlord   to   dispossess  his 
tenant  for  non-payment  of  rent,  an  affidavit  of  the  tenant  denying  in 
general  terms  each  and  every  allegation  contained  in  the  affidavit  of 
the  landlord,  is  sufficient.     Where  the  tenant  cannot  deny  all  the  al- 
legations, he  must  necessarily  describe  those  which  he  wishes  to  deny ; 
but  in  a  case  where  he  can  deny  all  that  has  been  stated  by  the  land- 
lord, the  denial  is  as  complete  and  well  defined  by  a  general  denial  of 
every  allegation,  as  if  every  statement  had  been  recounted  and  denied 
in  detail.     Supreme  Ct.,  1864,  The  People  a.  Coles,  42  Barb.  96. 

2.  A  constable,  in  executing  a  warrant  of  dispossession,  is  not  bound  to 
delay  on  account  of  rainy  weather,  by  which  the  goods  will  be  in- 
jured in  removal.     To  give  encouragement  to  such  a  principle,  would, 
in  the  end,  embarrass  the  entire  proceedings  of  our  courts,  and  tend  in 
a  very  great  measure  to  defeat  the  aim  and  object  of  the  law.     The 
law  does  not  in  this  sense  recognize  the  state  of  the  weather.     N.  Y. 
Superior   Ct.,  1864,  Higenbothem  a.  Lowenbein,  28  How.  Pr.,  221. 

3.  In  an  action  of   an   equitable  nature,   to  recover  possession  of  the 
premises,  the  court  will  not  enjoin  the  defendants  from  setting  up  the 
proceedings  under  which  they  dispossessed  the  plaintiff,  as  a  defence 
in  another  action  for  damages  brought  by  the  same  plaintiff  against 
them,  on  the  ground  that  such  proceedings  were  without  jurisdiction. 
N.  Y.  Com.  PL,  Sp.  T.,  1864,  Roberts  a.  Mathews,  Ante,  199. 

CEKTIOKARI,  2  ;  INJUNCTION,  1-3. 
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SUPPLEMENTARY  PROCEEDINGS. 

SUMMONS. 

1.  It  is  not  essential  that  a  copy  of  a  summons  for  service  should  con- 
tain an  indication  that  the  original  summons  is  properly  stamped  as 
required  by  the  Act  of  Congress  ;  and  the  action  will  not  be  set  aside 
on  motion  for  want  of  any  such  indication,  where  the  original  sum- 
mons was  duly  stamped  before  the  commencement  of  the  action. 
Supreme  Ct.,  1864,  Watson  a.  Morton,  Ante,  138. 

2.  In  an  action  for  a  wilful  trespass,  brought  under  the  statute  of  tres- 
passes on  land  [2  Rev.  Stat.,  481,  §  7,]  it  is  not  necessary  to  indorse 
the  summons  with  a  reference  to  that  statute,  because  the  statute  does 
not  give  the  action  ;  it  merely  creates  a  forfeiture  of  treble  damages, 
where  the  testimony  warrants  such  damages.     Supreme  Ct.,  Sp.  T^ 
1864,  Sprague  a.  Irwin,  27  How.  Pr.,  51. 

SUPPLEMENTAL  PLEADINGS. 

1.  A  supplemental  complaint  presents  a  new  cause  of  action,  and  the 
court  must  examine  both  actions  before  they  can  determine  whether 
the  plaintiff  has  a  good  cause  of  action.     N.    Y.   Superior  Ct.,  1863, 
Robbins  a.  Wells,  Ante,  191. 

2.  In  an  action  for  divorce,  the  court  may,  at  any  time  before  trial,  allow 
the  defendant  to  amend,  or  to  file  a  supplemental  answer,  alleging 
adultery  on  the  part  of  the  plaintiff,  discovered  after  issue  joined,  if  it 
appear  on  the  motion  for  leave  to  do  go,  that  the  defendant  has  a 
reasonable  prospect  of  establishing  such  a  charge.     From  the  peculiar 
nature  of  the  contract  of  marriage,  courts  are  jealous  of  collusion  in 
actions  for  divorce;  and  should  be  careful  to  see. that  all  valid  reasons 
for  not  granting  a  divorce   are  brought  before  the  court.     JV.  Y.  Su- 
perior Ct.,  1865,  Strong  a.  Strong,  28  How.  Pr.,  432. 

CAUSE  OF  ACTION,  23. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  A  witness  appearing  and  being  examined  in  supplementary  proceed- 
ings, is  bound  to  answer  proper  questions,  whether  he  has  been  sub- 
poenaed or  not.     Supreme  Ct.,  1864,  People  a.  Marston,  Ante,  257. 

2.  Where  the  judgment-debtor  was  shown  to  have  been  a  member  of  a 
firm,  and  his  co-partner,  being  examined  as  a  witness,  refused  to  state 
the  amount  received  by  the  judgment-debtor  from  the  business,  and 
whether  the  books  of  such  firm  were  within   the   control  of  the  wit- 
ness ; — field,  that  an  order  committing  him  for  contempt  was  proper, 
arid  ou  his  appeal  therefrom  should  be  affirmed,  with  costs.     Ib. 
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3.  Property  in   the  hands  of  a  third  party  can  be  summarily  reached 
only  by  proceedings  under  section  294  of  the  Code,  and  if  an  order  in 
proceedings  under  section   292   provides  for  the  payment  by  a  third 
party  of  property  of  the  judgment-debtor  in  his  hands,  it  may,  on  mo- 
tion,  be   stricken  out.      Supreme  Ct.,  Chambers,  1865,  Woodman  a. 
Goodenough,  Ante,  265. 

4.  Future  earnings  cannot  be  reached  by  an  order  in  supplementary  pro- 
ceedings.    Ib. 

SURROGATES'  COURTS. 

1.  The  surrogate  has  power  to  open  a  decree,  made  by  him,  on  an  appli- 
cation for  probate,  by  mistake  or  misapprehension,  and  to  rehear  the 
matter  upon  the  merits.     This  power  is  incident  to  his  statutory  power 
to  take  the  proofs   as  to  the  execution  of  the  will,  and   to  admit  it  to 
probate,  or  otherwise.     [15  Abbotts'  Pr.,  36,  24   N.  Y.,  46,  and  cases 
there  cited.]     It  is  to  be  inferred  that  the  legislature,  by  repealing  the 
provision  of  the  Revised   Statutes,  which  declared  that  no  surrogate 
should,  "  under  any  pretext  of  incidental  power  or  constructive  authority^ 
exercise  any  jurisdiction  whatever  not  expressly  given  by  some  statute 
of  this  State,"  intended  that  a  surrogate  should  have  the   incidental 
power  to  open  or  correct  a  decree   made  through  fraud  or  mistake  as 
to  a  material  fact.     [Laws  of  1837,  531.]     Such  power  may  be  neces- 
sary to  prerent  the   greatest  injustice.     Sup-erne  Ct.,  1864,  Dobke  a. 
McClaran,  41  Barb.,  491.  ' 

2.  The  evidence  necessary  to  confer  jurisdiction  upon  a  surrogate  to  order 
the  sale  of  real  estate  on  the  application  of  an  administrator,  considered 
and  discussed.     Forbes  a.  Halsey,  26  N~.  Y.,  53. 

3.  The  surrogate  of  the  county  of  New  York  authorized  to  appoint  a  steno- 
grapher to  his  court,  who  shall,  under  the  direction  of  the  said  surrogate, 
take  full  stenographic  notes  of  all  proceedings  in  said  court,  in  which  oral 
proofs  shall  be  given,  which  notes  shall  be  fairly  transcribed,  and  after 
being  signed  by  the  witnesses,  deponent  or  affiant,  shall  be  filed  in  the 
office  of  said  surrogate.     By  consent  of  the  parties  to  the  proceeding  in 
which  such  proofs  shall  be  taken,  and  said  surrogate,  the  signing  of  such 
record  of  proof  by  the  witness,  deponent  or  affiant,  may  be  waived,  in 
which  case  such  record,  after  being  authenticated  by  the  certificate  of 
said  stenographer,  or  of  said  surrogate,  shall  be  deemed  to  be  the  record 
of  any  proofs  or  proceedings  so  taken.     Laws  of!8&5,  ch.  615,  §  5. 

4.  The  act  in  relation  to  proceedings  in  Surrogates'  Courts  and  to  the  fees 
of  surrogates  amended  as  to  the  cases  in  which  fees  shall  not  be  charged 
to  estates.     Laws  of  1864,  1005,  ch.  420. 

5.  On  appeal  from  order  appointing  collector,  bond  may  be  given  to  stay 
proceedings  of  collector  until  determination  of  appeal.     Laws  of  1864, 
109,  ch.  71,  §  8. 

6.  The  parties  to  a  proceeding  for  the  probate  of  a  will  and  codicils,  be- 
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fore  the  surrogate,  who  if  the  will  is  established  will  take  nothing  by 
the  codicils,  and  whose  interests  are  therefore  unaffected,  whether  the 
decision  of  the  surrogate  be  affirmed  or  reversed,  may  nevertheless  ap- 
peal from  his  decision  admitting  the  codicils  to  probate.  Supreme 
Ct.,  1858,  Parish  a.  Parish,  42  Barb.,  274. 

7.  Upon  appeal   from  a  surrogate's  decree,  the  statute  of  limitations,  if 
distinctly  interposed  below,  is  available  to  bar  the  claim,  although  it 
do  not  appear  from  the   return  whether  it  was  raised   by  pleading,  in 
writing,  or  by  verbal  objection.     If  stated  verbally,  and   taken   down 
by  the  surrogate,  it  would  be  sufficiently  pleaded.     Supreme  Ct.,  1864, 
Smith  a.  Remington,  42  Barb.,  75. 

8.  Such  objection  is  interposed  in  season  if  taken  as  soon  as  the  surrogate 
had  determined  that  the  account  might  be  contested.     Ib. 

9.  Upon  an  appeal  from  the  decree  of  a  surrogate  on  an  application  for 
letters  of  administration,  the  Supreme  Court  is  to  review  the  determin- 
ation upon  the  proofs  before  the  surrogate.     It  cannot  receive  further 
evidence  or  award  an  issue- to  be  tried  by  a  jury  at  circuit.     [Overrul- 
ing 9  Abbotts'  Pr.,  393.]      Ct.  of  Appeals,  1863,  Devin  a.  Patchin,  26 
N.  Y.,  441,  reversing  S.  C.,  37  Barb.,  430. 

10.  It  seems,  that  the  Supreme  Court  cannot,  except  on  a  review  upon 
appeal,  inquire  into  or  call   in  question  the  validity  of  the   surrogate's 
appointment  of  an  administrator  or  collector,  on   the  ground  that  the 
surrogate  has  failed  to  comply  with  the  directory  provisions  of  the  law 
prescribing  his  duty,  in  cases  where   he  has  become  possessed  of  the 
jurisdiction  to  make  such  an  appointment ;   but,  on  the  contrary,  the 
omission   to  comply  with   those  requirements  would   not  render  the 
proceedings  void.     [1  Hill,  130;  1  Sold.,  497.]     Supreme  Ct.,  Sp.  T., 
1864,  Lawrence  a.  Parsons,  27  How.  Pr.,  26. 

EXECUTORS  AND  ADMINISTRATORS  ;  INJUNCTION,  9. 

TAXATION. 

1.  A  foreign  corporation  are  liable  to  taxation  on   money  invested  by 
them  in  securities  (other  than  United  States  stocks)   which   are  de- 
posited with  the  comptroller  of  the  State,  as  a  condition  of  their  being 
allowed  to  do  business  as  an  insurance  company  here,  as  prescribed  by 
the  act  of  1853 — (Laws  of  1853,  893,  ch.  463,  §  15) ;— for  it  is  money 
invested   in   their  business,  within   the  ineaninor  of  the  act  of  1855. 

'  O 

(Laics  0/1855,  44,  ch.  37,  §  1.  Ct.  of  Appeals,  1864,  British  Com- 
mercial Lite  Ins.  Co.  a.  Commissioners  of  Taxes,  Ante,  118.  . 

2.  The  omission  of  the  town  clerk,  at  town  meeting,  to  give  notice,  ac- 
cording to  the  statute  (1  Rev.  Stat.,  931,  §  76,  5  ed.)  that  lists  of  the 
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land  advertised  for  sale  by  the  comptroller,  for  unpaid  taxes,  have  been 
deposited  in  his  office,  will  not  render  all  the  other  proceedings  nuga- 
tory, and  make  void  a  title  obtained  under  the  sale.  Supreme  Ct., 
1864,  Pierce  a.  Hall,  41  Barb.,  142. 

TENDER. 

Where  a  factor,  having  possession  of  goods  consigned  to  him,  on  which 
he  has  a  lien  for  charges,  makes  a  valid  general  assignment  for  the 
benefit  of  his  creditors,  and  delivers  such  goods  to  his  assignee,  and 
they  are  subsequently  seized  by  the  sheriff,  under  process  against  the 
factor,  the  assignee  is  the  proper  person  to  whom  the  owner  of  the 
goods  should  tender  the  charges,  in  order  to  acquire  a  right  to  their 
possession.  N.  Y.  Superior  Ct.,  1862,  Cook  a.  Kelley,  9  Bosw.,  358. 

TRIAL. 

1.  Meaning  of  the  term  "  trial"  as  used  in  the  Code.    Supreme  Ct.,  Sp. 
T.,  1864,  Place  a.  The  Butternuts  Woolen  and  Cotton  Manufacturing 
Co.,  28  How.  Pr.,  184. 

2.  Where,  in  case  of  a  breach  of  trust,  the  fund  remains  land,  and  the 
plaintiff  frames  his  action  to  seek  specific,  equitable  relief,  joining  as 
defendants  with  the  trustees,  third  persons  who   claim  an   interest  in 
the   land ;   and   pending  the  action  the  plaintiff  files   a  supplemental 
complaint,  in  which  he  alleges  that  the  land  has  meanwhile  been  con- 
verted into  money,  and  claims  a  judgment  for  damages,  as  well  as  all 
the  relief  asked  in  the  original  complaint,  not  inconsistent  therewith, 
the  action  is  still  triable  by  the  court  without  a  jury.     N.  Y.  Superior 
Ct.,  Sp.  T.,  1862,  Currie  a.  Cowles,  9  Bosw.,  642. 

3.  In  the  first  judicial  district  and  in  the  1ST.  Y.  Superior  Court  and  Common 
Pleas,  fee  of  $3,  to  be  paid  by  party  filing  note  of  issue  of  fact.     Ap- 
pointment  of   Stenographers  regulated.     Laws  of    1805,  ch.  615,  §  5, 
amending  Code  of  Pro.,  §  256. 

4.  In  other  counties  of  this  State,  on  trials  of  issues  of  facts,  at  any  Circuit 
Court,  or  Court  of  Oyer  and  Terminer,  the  presiding  justice  may,  in  his 
discretion,  employ  a  stenographer.    Ib. 

5.  Thursday  is  too  late  to  make  a  motion  to  correct  the   calendar  at   a 
circuit.     Such  motions  must  be  made  on  Monday,  the  day  of  opening 
the  circuit.     Supreme  Ct.,  Anon.,  28  How.  Pr.,  394. 

6.  The  Act  of  1858  (Laws  of  1858,  557,  ch.   332,  §  1),  which  allows 
peremptory  challenges  of  jurors,  on  the  part  of  the  People,  in  certain 
criminal  cases,  is  valid.     Supreme  Ct.,  1864,  People  a.  Walters,  Ante, 
147. 

7.  Where  all  the  allegations  of  a  complaint  for  libel,  except  the  amount 
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of  damages,  are  admitted  by  the  answer,  the  plaintiff  will  still  have 
the  right  to  open,  to  show  malice,  and  the  extent  of  the  injury,  even 
where  no  special  damages  have  been  laid,  and  malice  has  not  been  in 
terms  alleged.  A  complaint  for  libel  need  not  contain  a  special  aver- 
ment of  malice.  Supreme  Ct.,  1864,  Opdyke  a.  Weed,  Ante,  223, 
note. 

8.  It  is  not  good  practice  to  non-suit  the  plaintiff  upon  his  opening  ad- 
dress, unless  he  makes  in  it  an  admission  fatal   to  his  action.     IV.    Y. 
Superior  Ct.,  Trial  Term,  1865,  Stewart  a.  Hamilton,  Ante,  298. 

9.  The  court  can  never  exclude  relevant  testimony,  because  it  does  not 
establish  at  once  the  issue   to  which  it  relates.     The  different  links 
must  be  introduced  in  succession.     The  party  against  whom  it  is  in- 
troduced, is  amply   protected  against  any  prejudice,  by  his   right  to 
call  on  the  court   to  direct  the  jury  to  disregard  it   for   all  purposes, 
where  it  is  not  prima  facie  evidence  of  any  material  issue.     Where 
his  counsel  neglects  to  do  so,  the   court   has  a   right  to   presume   he 
does  not  think  the  evidence  of  sufficient   importance   to   require  such 
a  caution.     It  is  no  ground  of  complaint  that  the  court  in  such  a  case 
has  not  volunteered  to  warn  the  jury  against  being  misled,  nor  any  reason 
to  grant  a  new  trial  on  the  ground  of  an  oversight.     N.    Y.  Superior 
Ct.,  1864,  Murphy  a.  Boker,  28  How.  Pr.,  251. 

10.  In  order  to  exclude  a  question  which  calls  for  the  opinion  of  a  wit- 
ness, for  the  reason  that  he  has  not  been  shown  competent  as  an  ex- 
pert, such  reason  must  be  specified  in   the  objection.     A  general  ob- 
jection is  properly  overruled.     N.  Y.  Superior  Ct.,  1862,  Mallory  a. 
Perkins,  9  Bosw^  572. 

11.  A  question  put  to  a  witness,  "  Were  you  a  member  of  the  firm  of 
W.  &  Co.  ?"  does   not   relate  only  to  a  conclusion  of  law.     If  it  did, 
the  question   would   be   clearly   inadmissible ;  but  there   might  have 
been  an  agreement  on   the   subject,  in  which   case   the   inquiry  would 
have  been  competent,  and  could  not  be  excluded.     Supreme  Ct.,  1864, 
Walsh  a.  Kelly,  27  How.  Pr.,  359. 

12.  A   question   put  to  the  witness,  "  Did   your   firm  of  Me.  M.  &  Co., 
own  the  said  stock  of  goods,  or  any  interest  therein  ?''  calls  for  a  fact 
and  not  a  conclusion  merely.     It  is  the  office  of  the  cross-examination 
to  discover  whether  the  witness  stated  in  his  answer  a  fact  or  a  con- 
clusion of  law.     II. 

13.  In  an  action  to  recover  the  price  of  ale  alleged  to  have  been  sold  to 
defendant  during  four  months  in  1861,  a  question  whether  the  witness 
knew  the  general  price  in  1860  and    1861  ; — Held,  not  objectionable, 
it  not  being  suggested  that  the  price  varied  during  that  time.      Ct.  of 
Appeals,  Kerr  a.  McGuire,  28  How.  Pr.,  27. 
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14.  No  express  contract  appearing,  held  that  a  question  as  to  the  general 
market  value  during  that  time  was  proper.     So  of  a  question  as  to  the 
•witness'  knowledge  of  the  price  at  a  particular  brewery.     /&.. 

15.  It  is  as  much  the  duty  of  jurors  to  be  governed  by  the  instructions 
of  the  court  upon  legal  questions  in  criminal  as  it  is  in  civil  cases.  The 
following  are  the  principal  reasons  for  this.     1.  The  selection  of  jurors 
from  all  classes  renders  it  unreasonable  as  well  as  apparently  unsafe  to 
require  them  to  pass  upon  such  questions.     2.  If  jurors  were  to  deter- 
mine the  law,  its  stability  would  be  subverted.     Jurors  would  become 
not  only  judges,  but  legislators.     3.  All  questions  in  regard  to  the  ad- 
mission or  rejection  of  evidence,  being  questions  of  law,  are   required 
to  be  decided  by  the  court.     If  jurors  are  to  decide  law  and  fact,  their 
jurisdiction  should  extend  to  these  questions,  which  often  control  the 
verdict.    4.  Where  the  jury  find  the  facts  of  a  case  by  special  verdict, 
if  they  also  find  a  conclusion  of  law  different  from  that  which  the  law 
would  derive  from  the  same  facts,  the  court  disregards  the  conclusion, 
and  gives  judgment  according  to  the  facts  found.     5.  The  fact  that  if 
the  jury  find  a  verdict  in  a  criminal  case  against  law,  the  court  will 
not  set  it  aside,  is  owing  more  to  the  tenderness  of  the  common   law 
toward  persons  accused  of  crime,  than  to  any  recognized  right  of  jur- 
ors to  decide  legal  questions.     6.  In  all  cases,  civil  and  criminal,  where 
only  legal  questions  are  raised,  as,  by  demurrers  to  pleadings,  demur- 
rers to  evidence,  special  verdicts,  bills  of  exceptions,  and  motions  in 
arrest  of  judgment,  such  questions  are  decided  by  the  court  and  not 
by  the  jury.     7.  The  fact  of  guilt  being  ascertained  and  declared  by 
the  jury,  the  court  determines  the  punishment  which  the  law  pre- 
scribes for   the  offence.  •  The  following  authorities  sustain   the  con- 
clusion.    [8  Barb.,  610 ;  1  Park.,  152 ;  2  Sumn.,  243  ;  2  Blackf.,  156 ; 
Add.  Rep.,  156,  255  ;  App.  to  Id.  53  ;   Stark.  Ev.,  450,  part  3,  §  51 ; 
Worthington  on  Juries,  793;   4  Bl.  Com.,  391,  3  Term.,  428;   Cases 
temp.  Hardw.,  28.      Ct.  of  Appeals]  1863,  Duffy  a.  People,  26  N.  F, 
588.] 

16.  What  is  sufficient  evidence  of  acceptance  and  delivery  on  a  sale  of 
goods,  to  go  to  the  jury.     Wylie  a.  Kelly,  41  Barb.,  594. 

17.  That  if  the  demand  made  on  behalf  of  the  plaintiffs  to  have  the  cause 
submitted  to  the  jury,  does  not  suggest  what  question,  if  any,  they 
should  be  called  to  pass  on,  it  is  too  broad  to  sustain  an  exception  on 
a  refusal  of  the  demand.     (Per  MONCRIEFF,  J.)     N.  Y.  Superior  Ct., 
Taylor  a.  The  Atlantic  Mutual  Ins.  Co.,  369. 

18.  On  the  trial  of  an   action   to  recover  damages  for  injuries  to  the 
plaintiff  by  negligence  of  the  defendant,  where  negligence  on  the  part 
of  the  plaintiff  is  relied  on  by  the  defendant,  unless  the  proof  of  neg- 
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ligence  on  the  part  of  the  plaintiff  is  so  strong  that  the  Court  would 
set  aside  a  verdict  in  his  favor  as  being  clearly  against  the  weight  of 
evidence,  it  is  not  proper  to  take  that  question  from  the  jury,  by  grant- 
ing a  notisuit  at  the  trial.  JV.  Y.  Superior  Ct.,  1862,  Williams  a. 
O'Keefe,  9  Bosw.,  536. 

19.  In  every  accusation  of  crime  there  is  involved  the  question  of  felon- 
ious or  criminal  intent,  which  is  usually,  if  not  in  all  cases,  a  question 
of  fact  peculiarly  within  the  province  of  the  jury  to  decide.     A  charge 
to  the  jury,  that  upon  the  facts  testified  to,  assuming  them  to  be  true, 
it  would  be  their  duty  to  convict  the   prisoner,  if  ever  proper,  would 
be  so  only  in  the  very  rare  cases  in  which  the  force  of  the  facts  proved 
should  be  such  as  to  make  the  inference  of  criminal  intent  an  infer- 
ence of  law,  and  not  of  fact.     (Per  SELDEN,  J.)      Ct.  of  Appeals,  1863, 
Duffy  a.  People,  26  N.  Y.,  588. 

20.  Various  points  in  relation  to  the  proper  form  of  a  charge  in  respect 
to  a  fraudulent  intent  in  the  transfer  of  goods,  in  a  peculiar  case,  con- 
sidered and  determined.     Walsh  a.  Kelly,  27  How.  Pr.,  359. 

21.  Of  the  proper  terms  in  which  to  charge  the  jury  as  to  the  legal  ef- 
fect of  the  fact  of  intoxication  in  cases  of  crime.     Kenney  a.  People, 
Ante,  91.  * 

22.  The  proper  terms  of  a  charge  to  the  jury  in  a  case  of  homicide,  con- 
sidered.    People  a.  Walters,  Ante,  147. 

23.  In  an  action  by  a  parent  for  an  injury  to  the  person  of  a  child  of 
tender  years,  the  plaintiff  is  entitled  to  recover  the  whole  of  the  dama- 
ges which  were  inevitable  from  the  nature  of  the  injury.     The  amount 
of  these  damages  is  a  matter  belonging  to  the  jury  to  determine.    The 
judge  should  not  charge  that  they  should   be  nominal.     Ct.  of  Ap- 
peals, 1862,  Drew  a.  Sixth  Avenue  R.  R.  Co.,  26  N.  Y.,  49. 

24.  Pending  a  suit  to  recover  the  possession  of  a  cargo  of  coal  from  the 
master  of  a  vessel  lying  at  a  pier  in  the  port  of  New  York,  the  sheriff 
took  possession,  and  put  a  keeper  in  charge  of  the  coal,  with  the  con- 
sent of  the  master,  and  the  vessel  sunk  at  wharf  during  a  violent  storm  ; 
— Held,  in  an  action  to  recover  from  the  sheriff  the  damages  sustained 
by  the  coal,  and  the  expense  of  raising  it,  that  the  court  having  properly 
instructed  the  jury  as  to  the   sheriff's  duty,  a  request  to  charge  that 
the  sheriff  was  responsible  for  the  negligence  of  the  master  and  crew, 
after  he  took  possession,  was  not  proper  in  form,  and  it  was  not  error 
to  refuse  it.     N.  Y.  Superior  Ct^  1862,  Moore  «.  Westervelt,  9  Bosw., 
558 ;  see  affirmance,  27  N.  Y.,  234. 

25.  Under  the  provision  of  section  265  of  the  Code, — that  "when  upon 
the  trial,  the  case  presents  only  questions  of  law,  the  judge  may  direct 
a  verdict  subject  to  the  opinion  of  the  court  at  the  general  term," — the 
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question  whether  the  case  "presents  only  questions  of  law,"  does  not 
depend  on  the  choice  of  the  parties  or  their  counsel,  but  upon  the  evi- 
dence. Whenever  the  facts  constituting  a  cause  of  action  or  defence 
are  so  clearly  proved  by  either  party  as  to  justify  the  judge  in  directing  a 
verdict  absolutely  in  favor  of  such  party,  he  may,  if  the  legal  questions 
involved  are  of  sufficient  importance  and  difficulty  to  justify  that  course, 
direct  a  verdict  subject  to  the  opinion  of  the  general  term,  although 
counsel  may  controvert  such  facts.  Ct.  of  Appeals,  1863,  McBride  a. 
Farmers'  Bank,  26  N.  Y.,  450. 

26.  Where  evidence  of  a  particular  fact  is  defective,  but  no  question  is 
raised  on  the  trial  as  to  such  defect  until  it  is  too  late  to  supply  it,  very 
slight  evidence  will  be  construed  to  support  such  fact.     Supreme  Ct., 
1863,.  White  a.  Dodds,  Ante,  250. 

27.  In  an  action  to  recover  possession  of  specific  personal  property,  -and 
damages  for  its  detention,  it  is  proper  that  the  jury,  on  finding  for  the 
plaintiff,  should  assess  the  value  of  the  property,  as  well  as  the  dama- 
ges, although   the  plaintiff  has  obtained  a  delivery  before  the  trial. 
(BARBOUR,  J.   dissented.)     W.  T.   Superior  Ct.,   1862,  Tracy  a.  The 
New  York  &  Harlem  R.  Co.,  9  Bosw.,  396. 

28.  If  the  assessment  of   the  value  were  not  proper,  th^  court  would 
not,  before  judgment,  order  a  new  trial   on  that  ground.     (Per  -Bos- 
WORTH,  Ch.  J.)     Ib. 

AMENDMENT,  9-11;  APPEAL,  22,  23,  28;  CONTRACTS,  3;  EVIDENCE; 
JURY  ;  NOTICE  ;  QUESTIONS  OF  LAW  AND  FACT  ;  REFERENCE  ;  WIT- 
NESS. 

UNDERTAKINGS. 

1.  Where"  the  Code  required  an  undertaking  to  be  given,  and  under  an 
order  of  the  court  directing  that  a  bond  be  given,  the  party  gave  an 
undertaking; — Held,  that  it  was  valid.     Supreme  Ct.,  Sp.   T.,  1864, 
Bergen  a.  Stewart,  28  How.  Pr.,  6. 

2.  That  the  sureties  in  an  undertaking  given  on  appeal  from  a  judgment 
are  estopped  by  the  recitals  in  their  undertaking.     Levi  a.  Dorn,  28 
How.  Pr.,  217. 

3.  Under  an  undertaking  gjven  on  appeal  conditioned  for  the  payment 
of  the  judgment  appealed  from,  if  the  same  should  be  affirmed,  there  is 
no  liability  on  the  part  of  the  sureties,  until  there  is  an  absolute  af- 
firmance of  the  judgment.     A  mere  order  of  the  general  term,  affirm- , 
ing  the  judgment  appealed  from,  reserving  leave  to  the  appellants  to 
answer  the  complaint,  and   after  which   the   appellants  answer,   and 
upon  a  trial  of  the  new  issues,  judgment  is  had  against  them,  is  not 
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sufficient  to  authorize  a  recovery  upon  the  undertaking.  The  sureties 
are  entitled  to  the  protection  of  a  strict  construction  in  their  favor  of 
the  contract  whereby  they  have  agreed  to  become  bound.  It  would 
enlarge  their  liability  to  hold  them  liable  for  the  result  which  ensued 
after  a  new  and  different  issue  had  been  made  in  the  action.  Supreme 
Ct.,  1864,  Poppenhusen  a.  Seely,  41  Barb.,  450. 

4.  Where  an  undertaking  was  given  for  the  purposes  of  an  appeal,  and 
pending  the  appeal  the  court  required  additional  security  by  the  exe- 
cution of  another  undertaking  by  another  surety  ; — Held,  that  the  two 
undertakings  were  to  be  regarded  as  a  part  of  the  same  transaction, 
and  the  new  surety  assumed  an  equal  responsibility  with  the  former, 
and  the  former  were  liable  in  contribution  to  him,  but  his  remedy 
must  be  confined  to  a  proportionate   share  against  his  co-sureties. 
Supreme  Ct.,  Sp.  T.,  1864,  Bergen  a.  Stewart,  28  How.  Pr.,  6. 

5.  As  it  appeared  that  one  of  the  former  sureties  was  insolvent, — Held, 
that  the  other  should  be  charged  with  one-half  of  his  share  of  the  con- 
tribution.    Ib. 

APPEALS,  17  ;  CLAIM  AND  DELIVERY,  4 ;  INJUNCTION,  21,  22. 


VARIANCE. 

1.  In  an  action  to  recover  compensation  for  services,  alleged  in  the  com- 
plaint to  have  been  performed,  upon  a  promise  to  pay  therefor  at  an 
agreed  rate  of  compensation,  if  the  proof  is  that  they  were  performed 
on  a  promise  to  pay  what  they  were  reasonably  worth,  the  variance  is 
immaterial,  and  the  defendant  not  being  misled  thereby,  the  court  may 
allo%  an  immediate  amendment,  without  costs.     N.  Y.  Superior  Ct., 
1862,  Scott  a.  Lilienthal,  9  Bosw.,  224. 

2.  Where,  in  an  action  for  use  and  occupation,  the  defendants  themselves 
prove  the  existence  of  a  lease,  upon  the  covenants  of  which  they  are 
liable  for  rent,  a  recovery  by  the  plaintiff  may  be  sustained  on  ap- 
peal ;    for  there  being  no  surprise,   the  variance  may  be  cured  by 
amendment.     Ct.   of  Appeals,  Bedford   a.   Terhune,    27  How.   Pr., 
422. 

3.  An   action   in  which   the   complaint  alleges  a  conversion  of  personal 
property,  and  demands  damages  by  reason  thereof,  cannot  be  sustained 
by  proof  of  an  executory  contract  by  the  defendant  to  sell  such  prop- 
erty, or  even  of  a  conditional  sale,  of  which  the   conditions   have   not 
been  performed.     Supreme  Ct.,   1864,  Whitcomb  a.  Hungerford,  42 
Barb.,  177. 

AMENDMENT     ANSWER,  7. 
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WARRANTS. 


VERDICT. 
AMENDMENT,  13. 

VERIFICATION. 

,In  an  action  against  a  husband  and  wife,  where  the  complaint  claims 
damages  against  both  jointly,  the  answer  may  properly  be  verified  by 
the  husband  only,  even  though  the  contract  sued  on  related  to  the 
estate  of  the  wife.  Supreme  Ct.,  Chambers,  1864,  Hartley  a.  James, 
Ante,  299. 

WAIVER. 

A  motion  to  dismiss  an  appeal,  on  the  ground  that  the  appeal  was  brought 
after  the  time  allowed  by  law  for  Bringing  appeals  had  expired ; — 
Held,  to  have  been  waived  by  laches  in  moving.  Supreme  Ct.,  1864, 
Stevenson  a.  McNitt,  27  How.  Pr.,  335. 

APPEARANCE,  5. 

WARRANT. 

1.  At  common  law  a  seal  was  not  necessary  to  a  warrant  issued  by  a 
justice  of  the  peace,  and  is  only  made  so,  even  in  criminal  cases,  when 
specifically  required  by  statute.     A  warrant  issued  by  a  justice  of  the 
peace,  for  the  arrest  of  a  putative  father,  under  the  statute  relative  to 
bastardy,  which  statute  directs  the  justice  "  to  issue  his  warrant  directed 
to  any  constable,"  &c.,  but  does  not  specify  whether  it  shall  be  under 
seal  or  not,  is  valid  without  a  seal.     [Reviewing  numerous  authorities.] 
Supreme  Ct.,  1864,  Millett  a.  Baker,  42  Barb.,  215. 

2.  The  duty  of  issuing  warrants  for  the  collection  of  taxes  under  the   sta- 
tute of  1847,  providing  for  J;he   incorporation  of  villages,  is  imposed 
upon  the  trustees  as  a  body  ;  and  the  power  may  be  exercised  by  the 
vote  of  a  quorum  at  any  regular  meeting  duly  convened.     It  is  not  the 
act  of  the  individual  officers ;  and  a  warrant  signed  by  four  of  the  five 
trustees  is  valid,  though  it  do  not  appear  whether  the  fifth  was  present 
when   it  was  issued,  or  was  notified  to  attend  for  that  purpose.     Ct.  of 
Appeals,  1863,  Bank  of  Chenango  a.  Brown,  26  N.  Y.,  467. 

3.  The 'act  (1  R.  S.,  400,  §  13)  requiring  a  county  treasurer  to  issue  a 
warrant  against  a  delinquent  town  collector  in  twenty  days  is  directory 
merely  ;  and  the  issue  of  such  warrant  after  the  expiration  of  that  time 
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is  valid  as  the  foundation  of  an  action  against  the  collector's  sureties. 
Where  a  statute  specifies  a  time  within  which  a  public  officer  is  to 
perform  an  official  act.  regarding  the  rights  and  duties  of  others,  it 
will  be  considered  as  directory  merely,  unless  the  nature  of  the  act  to 
be  performed,  or  the  language  used  by  the  legislature,  show  that  the 
designation  of  the  time  was  intended  as  a  limitation  of  the  power  of 
the. officer.  [6  Wend.,  486.]  Ct.  of  Appeals,  1863,  Looney  a. 
Hughes,  26  N.  Y.,  514,  affirming  S.C.,  30  Barb.,  605. 

4.  Whether  the  issue  and  return  of  such  a  warrant  by  the  treasurer  is  a 
condition  precedent  to  the  maintaining  a  suit  by  the  supervisor  against 
the  collector  or  his  sureties  on  his  official  bond  ?     Query.     Ib. 

5.  Where  the  charter  under  which  a  village  acts,  in  the  issue,  by  its  trus- 
tees, of  warrants  for  the  collection  of  taxes,  authorized  them  to  renew 
such  warrants ;  and  after  the  issue  of  a  warrant  to  collect  a  tax,  a  spe- 
cial act  was  passed  by  the  legislature  confirming  the  tax  and  the  pro- 
ceedings to  levy  it ; — Held,  that  a  warrant  subsequently  issued  declar- 
ing the  original  warrant  to  be  renewed  under  authority  of  such  special 
statute,  was  valid,  notwithstanding  the  special  statute  might  be  un- 
constitutional and  void.     The  charter  conferred  the  power  to  renew 
such  a  warrant,  and  this  was  an  exercise  of  that  power  and  a  substan- 
tial compliance  with  the  act.     It  would  be  an  unreasonable  technicality 
to  permit  such  an  exercise  of  a  valid  authority  to  be  vitiated  by  a  mere 
reference  to  or  recital  of  a  questionable  or  even  an  invalid  source.     It 
is  sufficient  that  the  power  exists,  and  that  it  was  duly  exercised.     It 
will  not  be  defeated  because  the  officers  exerting  it  incorrectly  state 
that  it  proceeds  from  a  wrong  'source.     Ct.  of  Appeals,  1863,  Bank  of 
Chenango  a.  Brown,  26  N.  Y^  467. 

WILLS. 

1.  The  relation  of  an  overseer  or  committee  of  an  habitual  drunkard  or 
spendthrift  to  his  ward  is  not  such  as  to  tend  to  disqualify  him  from 
draughting  or  witnessing  a  will   made   by  the  latter.      Ct.  of  Appeals, 
1863,  Peck  a.  Gary,  27  N.  Y.,  9  affirming  S.  C.,  38  Barb.,  77. 

2.  Where  a  will  leaves  personal  property  situate  in  this  State,  and  real 
property  situated  in  another  State,  to  an  executor,  who  is  also  made 
trustee  of  the  property,  and  the  will  is  proved  in  this  State  as  being 
the  residence  of  the  testatrix,  it  is  incumbent  on  the  executor  to  prove 
the  will  in  such  other  State ;  and  the  executor,  on  accounting  as  such 
trustee,  should  be  allowed  the  costs  of  both  proceedings,  unless  they 
were  made  in  bad  faith.     Ct.  of  Appeals,  1864,  Young  a.  Brush,  Ante, 

171. 
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I 

WITNESS. 

1.  An  agreement  by  which  a  person  is  to  be  paid  a  stipulated  sum  for 
giving  testimony,  on  the  condition  that  it  leads  to  the  termination  of 
a  suit  favorable  or  satisfactory  to  the  other  contracting  party,  who  is  a 
party  to  such  suit,  is  illegal  and  void.     -ZV.  Y.  Superior  Ct.,  1861,  Po- 
lak  a.  Gregory,  9  Bosw.,  116. 

2.  Where  "parties  to  an  action  involving  the  question  of  the  validity  of  a 
patent,  entered  into  an  agreement  with  one  who  was  qualified  to  testify 
as  an  expert,  by  which  the  former  paid  the  latter  $1,000,  and  further 
agreed  to  -pay  him  $2,000,  upon  the  condition  that  the  information 
possessed  by.  him,  or  the  testimony  given  by  him,  should  enable  them 
to  succeed  in  the  action ;  and,  further,  agreed  to  pay  him  his  travelling 
expenses,  and  the  usual  per  diem  of  an  expert ;  he  agreeing,  in  con- 
sideration of  the  premises,  to  "  hold  himself  at  all  times  in  readiness  to 
give  his  testimony,  or  to  impart  his  information,  as  above,  as  an  expert 
in  said  matters ; — " 

'  Held,  that  the  whole  agreement  was  void ;  and  that  he  could  not 
recover  even  his  fees  as  expert  and  his  travelling  expenses.  (ROBERT- 
SON, J.,  dissented.)  Ib. 

3.  The  Board  of  Metropolitan  Police  empowered  to  issue  subpoenas,  tested 
in  the  name  of  its  president,  to  compel  the  attendance  of  witnesses  upon 
any  proceedings  authorized  by  its  rules  and  regulations.     Laws  of  1864, 
919,  ch.  403,  §  25. 

4.  The  testimony  of  a  witness  as  to  a  matter  of  fact  is  not  affected  by 
proof  that  he  was  a  public  officer  required  by  law  to  make  a  record  of 
the  facts  in  question,  and  that  such  record,  as  originally  made  by  him, 
did  not  contain  a  statement  contained  in  his  oral  testimony.     Hence, 
proof  of  the  alteration  of  the  record   by  subsequent  insertion  of  such 
statement  is  inadmissible  to   contradict  his  oral   testimony.      N.  Y 
Superior  Ct.,  1862,  Mallory  a.  Perkins,  9  Bosw.,  572. 

5.  That  witnesses  cannot  testify  to  value  without  showing  knowledge  of 
it.     Thorn  a.  Couchman,  28  How.  Pr.,  95.     Compare  McDonald  a. 
Christie,  42  Barb.,  36. 

6.  A  witness  cannot  be  cross-examined  as  to  any  distinct  collateral  fact, 
for  the  purpose  of  afterwards  impeaching  his  testimony  by  contradict- 
ing him ;  and  if  the  witness  answer  such  question,  the  answer  must 
be  taken  as  conclusive,  and  no  evidence  can  be  afterwards  admitted  to 
contradict  it.     This  rule  will  not  exclude  the  contradiction  of  the  wit- 
ness as  to  any  facts  immediately  connected  with  the  subject  of  inquiry. 
[1  Stark.  Ev.,  134,  '§  22  ;   1  Greenl.  Ev.,   §§  448,  449  ;  7  Wend.,  57  ; 
4  Denio,  502.]    Ct.  of  Appeals,  1863,  Plato  a.  Reynolds,  27  JV.  Y.,  586. 
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7.  Upon  a  collateral  reference, — «.  <?.,  after  decree,  for  the  purpose  of  as* 
certaining  the  amount  due  thereon, — the  testimony  is  in  the  nature  of 
affidavits,  and  husband  and  wife  may  testify  for  each  other.     Laing  a. 
Titus,  Ante,  388. 

8.  An  act  for  the  appointment  of  an  interpreter  in  the  courts  of  Kings 
county.     Laws  of  1864,  1148,  ch.  510. 

9.  A  witness. residing  in  another  place  from  that  in  which  the  court  is 
held,  is  entitled  to  his  fees  for  attending  on  Sunday,  as  well  as  on   the 
secular  days  during  the  sitting  of  the  court,  and  whether  "he  should 
use  the  money  in  payment  of  his  expenses  at  the  place  of  holding  the 
court,  or  in  going  to  and  from  the  place  of  his  residence,  is  not  ma- 
terial.    If  the  party  does  not  choose  to  consider  him  as  in  actual  at- 
tendance, and  pay   him   for  what  the  law   has  fixed  *as  the  proper 
amount  to  be  paid  for  his  support,  he  should  suffer  him  to  depart,  and 
pay  him  his  mileage  going  and  returning,  and  for  attendance  on  the 
day  he  was  wanted.     [16  How.  Pr.,  306.]     The  allowance  is  for  the 
daily  sustenance  of  the  witness,  and   he  is  entitled  to  it  from  day  to 
day,  and  in  advance.     [3  Den.,  27.]     Supreme   Ct.,  1863,  Muscott  a. 
Runge,  27  How.  Pr.,  85. 

10.  A  party  who  attends  and  is  sworn  on  his  own  behalf,  cannot  in  any 
case  be  allowed  to  recover  fees  for  such  attendance  ;  witnesses  fees  are 
allowable   only   as   disbursements,  [reviewing  conflicting  authorities]. 
Supreme   Ct.,    VI  Dist.,    1865,  Steere  a.  Miller,  28  How.  Pr.,  266. 

11.  A  witness'  waiver  of  his  fees  must  be  express  in  order  to  subject 
the  witness  to  the  penalty  for  non-attendance,  after  being  subpoenaed 
without  payment.     An  implied  waiver   is  not  sufficient.     The  witness 
is  not  bound  to  assert  his  rights  upon  peril  of  losing  them.   [1  Greenl. 
Ev.,  §  311.]     Supreme  Ct.,  1863,  Muscott  a.  Runge,  27  How.  Pr.,  85. 

ATTORNEY  AND  CLIENT,  4  ;  DEPOSITION  ON  COMMISSION,  4  ;  EVIDENCE, 
III,  tit.,  Opinions  of  Witnesses ;  EXAMINATION  OF  PARTIES. 


THE    END. 


